
 

 

   
 

  Supplement to the 
Second Report to Court of 
KSV Restructuring Inc. 
as Receiver and Manager of 
Mizrahi (128 Hazelton) Inc. and  
Mizrahi 128 Hazelton Retail Inc. 
 

 

August 29, 2024 



 

ksv advisory inc. Page i of i 

 

Contents            Page 
1.0 Introduction .......................................................................................................... 1 

1.1 Purposes of this Report .............................................................................. 1 

1.2 Restrictions ................................................................................................. 2 

1.3 Currency ..................................................................................................... 2 

2.0 Additional Information re Unit 403 ........................................................................ 2 

3.0 Conclusion ........................................................................................................... 2 
 
Appendices  
Appendix                Tab 

Ferrow Email dated August 29, 2024  ............................................................................................. A 

Development Management Agreement dated June 19, 2015…………………………………………B 

 

 



 

ksv advisory inc. Page 1 

COURT FILE NUMBERS: CV-24-00715321-00CL 
 
 

ONTARIO  
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

B E T W E E N: 

CONSTANTINE ENTERPRISES INC. 
 

APPLICANT 
- AND - 

 
MIZRAHI (128 HAZELTON) INC. AND 

MIZRAHI 128 HAZELTON RETAIL INC. 
 

RESPONDENTS 
 
 
 

IN THE MATTER OF AN APPLICATION UNDER SUBSECTION 243(1) OF THE 
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, C. B-3, AS AMENDED, AND 

SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, C. C.43, AS AMENDED 

SUPPLEMENT TO SECOND REPORT OF  
KSV RESTRUCTURING INC. 

 AS RECEIVER AND MANAGER  
 

AUGUST 29, 2024 

1.0 Introduction 

1. This report (the “Supplemental Report”) supplements the Second Report to Court 
dated August 20, 2024.  

2. Unless otherwise stated, capitalized terms in this Supplemental Report and not 
otherwise defined herein have the meanings given to them in the Second Report. 

1.1 Purposes of this Report 

1. The purpose of this Supplemental Report is to provide the Court with additional 
information concerning the sale of Unit 403. 
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1.2 Restrictions 

1. This Supplemental Report is subject to the restrictions in Section 1.2 of the Second 
Report. 

1.3 Currency 

1. All currency references in this Report are in Canadian dollars. 

2.0 Additional Information re Unit 403 

1. Subsequent to the case conference in these proceedings on August 29, 2024, the 
Receiver spoke with Mr. Hiscox to obtain additional information concerning Ferrow’s 
marketing efforts for Unit 403 since Ferrow first listed the property for sale in February 
2020.  Ferrow sent the Receiver an email (via Mr. Hiscox) summarizing its marketing 
efforts, together with a copy of the one additional offer it received for that unit (with 
the name of the prospective purchaser redacted).  A copy of the email from Ferrow is 
provided in Appendix “A”, with attachments.     

2. Mr. Mizrahi has raised a concern that a listing agent other than Ferrow should have 
been used for Unit 403 because of its relationship with Mr. Hiscox and Mr. Rogers.   
However, prior to the receivership, during the time that Mizrahi Inc. was the 
development manager, Ferrow sold units 401, 402 and 601 (the “Pre-Receivership 
Sales”).  The development manager was responsible for the marketing of the units 
pursuant to the Development Management Agreement dated June 19, 2015 (the 
“DMA”).  A copy of the DMA is provided in Appendix “B”.  Mr. Mizrahi has not provided 
any evidence that he objected to the retention of Ferrow as listing agent in respect of 
marketing that led to the Pre-Receivership Sales.  

3.0 Conclusion 

1. For the reasons provided in Section 7.1 of the Second Report, the Receiver continues 
to recommend that the Court issue an order approving the sale of the Level 1 Unit 
and Unit 403. 

 

*     *     * 

All of which is respectfully submitted, 
 
 
 
 
KSV RESTRUCTURING INC., 
SOLELY IN ITS CAPACITY AS RECEIVER AND MANAGER OF  
MIZRAHI (128 HAZELTON) INC. AND 
MIZRAHI 128 HAZELTON RETAIL INC. 
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EXECUTION VERSION

DEVELOPMENT
MANAGEMENT AGREEMENT

THIS AGREEMENT made the 19th day of June, 2015.

BETWEEN:

MIZRAHI (128 HAZELTON) INC.
(hereinafter called the "Owner")

-and-
OF THE FIRST PART,

MIZRAHI INC.
(hereinafter called the "Manager")

- and -
OF THE SECOND PART,

SAM MIZRAHI
(hereinafter called "Sam")

OF THE THIRD PART.

WHEREAS the Owner wishes to retain the Manager to be the development manager to
develop, design, market, sell, and construct a midrise condominium currently contemplated to
be approximately 28 residential units (each a "Unit"), approximately 62,000 square feet of gross
area including 2,691 square feet of retail, and a 2 level below grade parking garage with 29
stalls (the "Project") at 128 and 126 Hazelton Avenue, Toronto (the "Property");

AND WHEREAS the Manager has agreed to do so.

The parties agree as follows:

Representation and Warranty

The Manager represents and warrants to the Owner that it has and shall continue to
have the facilities, personnel and expertise to provide to the Owner the services herein
set forth in a competent and efficient manner and that it has, or will obtain, all licences,
permits and approvals necessary to perform the services set forth herein.

2. Appointment of Manager

Relying on the foregoing
retains the Manager as
herein set forth.

representation and warranty, the Owner hereby appoints and
development manager of the Project to perform the services
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Term

The Manager's appointment under this Agreement shall commence upon the date hereof
and shall continue until completion of the Manager's duties described herein unless
terminated earlier in accordance with the provisions hereof.

4. Development Fees

(a) In consideration of the services to be provided by the Manager as set out herein,
the Manager shall be paid development fees in the amount of $2,000,000 (the
"Development Fees"), plus applicable sales taxes, in advance, on the date
hereof which includes the head office overhead and expenses of the Manager.
$500,000 of the Development Fees are fully earned as of the date hereof. The
balance of the Development Fees shall be paid in advance to the Manager on
the date hereof for future services to be performed by the Manager as set out in
this Agreement and shall be considered earned as follows:

i) as to 50% of the Development Fees ($1,000,000), upon issuance of all
required building permits for the construction of the Project (the "Building
Permit Date");

ii) as to 25% of the Development Fees ($500,000), upon final closing of the
sale of all of the Units and the completion of all other aspects of the
Project (the "Project Completion Date").

(b) In the event this Agreement is terminated for any reason prior to the Building
Permit Date, the Manager shall repay to the Owner the sum of $1,500,000
representing the then unearned portion of the Development Fees.

(c) In the event that this Agreement is terminated for any reason following the
Building Permit Date but prior to the Project Completion Date, the Manager shall
repay to the Owner the sum of $500,000 representing the then unearned portion
of the Development Fees.

(d) Any unearned portion of the Development Fees required to be repaid by the
Manager hereunder together with all HST collected by Manager in respect
thereof (referred to herein as the "Unearned Fee Repayment") shall be repaid to
the Owner within ten (10) days of the effective date of termination without set-off
and shall be without prejudice to the right of the Owner to bring an action to
recover damages for breach of this Agreement.

Out-of-Pocket Expenses

The Manager shall not be reimbursed for any of its out-of-pocket expenses with respect
to the Project or its services provided hereunder except those expenses incurred by the
Manager and explicitly contemplated in the budget and report issued by Altus Group
Limited on April 24, 2015, as amended from time to time with the prior written approval
of Constantine Enterprises Inc. (the "Budget"). All other expenses incurred by the
Manager in connection with the provision of its services hereunder shall be borne by the
Manager.
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6. Scope of Duties

Upon and subject to the terms hereinafter set forth, and subject to and in accordance
with any and all instructions consistent with such terms which may from time to time be
given by the Owner, the Manager, shall, for and on behalf of the Owner, do all that is
required to complete the Project through to the Project Completion Date. Without in any
way limiting the preceding sentence, the Manager shall:

(a) supervise the completion of all matters relating to the planning and design of the
Project, including:

arrange for, coordinate and expedite any remaining planning and design
to be done, the obtaining of all necessary approvals and permits,
financing, management, preparation of plans) of condominium, in a
manner consistent with the philosophy of development and sale;

ii) select and negotiate the terms of the contracts for all professional
consultants necessary or appropriate to be retained, to advise in
connection with the design and development of the Project, including the
architect, structural engineer, mechanical engineer, electrical engineer,
lawyers and quantity surveyor for the Project;

iii) negotiate and settle the terms of the contract and/or arrangements for the
landscape architect, acoustical engineer, surveyor, traffic consultant and
all other minor development consultants, including those contracts
already entered into by the Owner;

iv) co-ordinate and monitor the design team to ensure timely preparation of
design concept drawings and drawings for governmental approvals;

v) co-ordinate and expedite the securing of all necessary permits, approvals
and consents;

vi) negotiate the terms of any servicing agreements, and other agreements
required with governmental authorities or non-governmental authorities
having jurisdiction with respect to the development of the Project;

vii) arrange for, instruct and coordinate with architects and engineers to
prepare all necessary working drawings and construction specifications
for the Project; and

viii) arrange for the application for and obtaining of all building permits,

(b) perform all duties and functions relating to financing the Project, including:

consult with and determine from the Owner all equity and financing
requirements in connection with the Project;

ii) prepare all necessary reports, materials, preliminary budgets, pro forma
statements, cost of the Project and Project summaries to be submitted to
the Project lenders) and quantity surveyor(s);
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iii) negotiate the terms of required construction loan commitments for
approval by the Owner and all final loan documentation in connection
therewith;

iv) monitor and administer all applications for construction financing
advances and co-ordinate the disbursement thereof to the contractors;
and

v) arrange payment on behalf of the Owner, at the Owner's expense, of all
mortgage debt service, land carrying costs, interim financing costs and
other such non-construction costs,

(c) perform all necessary or desirable administrative duties required to complete the
Project, including:

i) establish and implement Project cost control and accounting procedures,
including all bookkeeping functions, checking invoices for payment and
cash flow control in accordance with Accounting Standards for Private
Enterprises consistently applied;

ii) provide clerical and administrative services as are reasonably required to
carry out its duties;

iii) on behalf of the Owner, initiate all legal actions related to the Project or
defence of legal actions against the Project and the adjustment,
settlement or compromise of any claim, obligation, suit, construction lien
or judgment against the Project;

iv) negotiate and obtain all policies of insurance necessary or advisable to
protect the Project and Owner from liability, damage or loss resulting from
the development and construction of the Project, including builder's risk
insurance and liability insurance if not already in place.

v) determine, negotiate and settle all maintenance contracts and other
contracts for the provision of services to the purchasers of dwellings in
the Project;

vi) supervise fulfilment of the Owner's obligations under Tarion and the
Ontario New Home Warranties Plan Act,

(d) perform all duties and functions relating to the marketing of the Units, including:

i) prepare the marketing conceptual plan and marketing budget;

ii) determine the appropriate market, the appropriate pricing criteria and
arrange for the preparation of the sales policies;

iii) manage and supervise the listing broker or brokers and sales centre
support staff and settle the sales commissions;
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iv) co-ordinate and arrange publicity and advertising as may be necessary to
attract purchasers and tenants; and

v) enter into and administer compliance with the terms and conditions of all
agreements of purchase and sale for Units on behalf of the Owner.

7. Exercise of Duties

The Manager's duties (including the exercise of discretion as permitted hereunder) shall
at all times be exercised

(a) in a reasonable commercial manner and in the best interest of the Owner,

(b) such that all costs and expenses expended by the Owner are within the limits of,
and in accordance with, the Budget,

(c) in a manner that ensures the Manager at all times is in compliance with the terms
of the Credit Agreement dated as of the date hereof between the Owner, as
borrower, and Constantine Enterprises Inc., as lender, as such agreement may
be amended, restated or otherwise modified from time to time (the "Credit
Agreement");

Prior to executing a duty or taking an action hereunder or in connection herewith, the
Manager shall ensure that the Owner has obtained all resolutions, approvals, consents
and authorizations required to execute such duty or take such action pursuant to the
shareholders agreement dated the date hereof in respect of the Owner between the
Owner, Mizrahi Enterprises Inc., and Constantine Enterprises Inc. (as such agreement
may be amended, restated or otherwise modified from time to time) and the Credit
Agreement.

8. Staff of Manager

(a) The Manager shall hire such head office support staff as may be necessary to
carry out its functions under this Agreement.

(b) It is understood and agreed that the Development Fees provided for herein
includes all head office overhead of the Manager, including without limitation,
office staff, administrative staff, accounts payable clerks and similar staff not
supplied by the contractors, but not site superintendent.

Due Diligence

The Manager covenants and agrees with the co-owners that it shall carry out its duties
hereunder diligently and expeditiously and with due care and time shall in all respects
hereof be of the essence. In so carrying out its duties, the Manager agrees to perform in
an efficient manner in keeping with the standard of an experienced and competent
development manager of comparable development projects.
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10. Records

The Manager shall maintain records relevant to all aspects of the services performed by
it hereunder in keeping with the standards of the real estate development industry. The
Manager shall keep full and adequate books of account and other records on an accrual
basis reflecting all financial transactions relating to the project in accordance with
generally accepted accounting principles and in sufficient detail to facilitate adequate
review thereof. The Manager, at any and all times during normal business hours, will
permit the Owner and any shareholder, partner or representative of the Owner to
examine all books of account, records, reports and other documents of the Manager
relating to the services performed by the Manager under this agreement and to make
copies thereof and to make extracts therefrom at the expense of the Owner.

11. Information

The Manager shall make available to the Owner (and any shareholder, partner, lender or
representative of the Owner), to the Owner's auditors and to any appraiser of the Project
such information and materials relating to the Owner, the Project or this engagement, in
its possession or control as the same may be requested and otherwise give such co-
operation as may be necessary.

12. Accounting

The Manager covenants and agrees to prepare and submit to the Owner those financial
reports that the Owner will be required to deliver pursuant to the Credit Agreement.

13. Owner's Right to Terminate

The Owner, acting reasonably, may, at its election, declare this Agreement at an end
upon:

the failure of the Manager to observe or perform any covenant or
obligation hereunder, provided that if such default is capable of being
cured within 30 days, the Manager fails to cure such default within the
earlier of 30 days from the date:

(1) it has knowledge of the default; and

(2) the Owner delivers written notice of the default to the Manager;

ii) a decree or order has been entered by a court of competent jurisdiction
adjudging the Manager bankrupt or insolvent or approving as properly
filed a petition seeking reorganization, arrangement, adjustment or
composition of or in respect of any of them under any of the Companies'
Creditors Arrangement Act (Canada), the Bankruptcy and Insolvency Act
(Canada) or any other applicable bankruptcy, insolvency or analogous
laws in any jurisdiction ("Insolvency Legislation") or insolvency or
appointing a receiver and/or a receiver and manager or decreeing or
ordering awinding-up or liquidation of the affairs of any of them;
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the Manager files a proposal pursuant to Insolvency Legislation or shall
institute proceedings to be adjudicated a bankrupt or insolvent or shall
consent to the institution of bankruptcy, or insolvency proceedings against
it or shall file a petition or answer or consent seeking reorganization or
relief under any applicable laws relating to bankruptcy or insolvency, or
shall consent to the filing of any such petition or shall consent to the
appointment of a receiver and/or a receiver and manager or shall have
made an assignment for the benefit of creditors or shall admit in writing its
inability to pay its debts generally as they become due;

iv) the taking of possession by any person holding a security interest, lien or
other encumbrance, by appointment of a receiver, receiver and manager,
or otherwise, of any material portion of the property of the Manager.

14. Manager's Obligations Upon Termination

Upon termination of this Agreement, the Manager shall:

(a) Deliver Records And Kevs. Deliver to the Owner, or such other person or
persons designated by the Owner, copies of records related to the Manager's
services in the possession of the Manager belonging to the Owner or received by
the Manager and belonging to the Owner pursuant to the terms of this
Agreement, and all keys or combinations to locks then in the Manager's
possession.

(b) Contracts. To the extent requested by the Owner, the Manager shall use
reasonable commercial efforts to assign, transfer or convey to such person or
persons as may be designated by the Owner all contracts relating to the Project
provided that in connection with any such assignment, transfer or conveyance,
the Owner shall assume all responsibility and accountability with respect to such
contract arising on and after the date of such assignment, transfer or conveyance
(and such assignor/transferor/conveyor shall agree to the same).

(c) Personal Progerty. Assign, transfer or convey to such person or persons as may
be designated by the Owner all personal property controlled by the Manager and
relating to or used in respect of the Property.

(d) Termination of Obligations; Rights To Compensation. Upon any termination of
this Agreement, the respective obligations of the parties shall cease as of the
date specified in the notice of termination. Notwithstanding such termination, the
Manager and the Owner shall each be entitled to receive any and all
reimbursements or other payments which may be due to the Manager or the
Owner hereunder at the time of such termination.

15. Assignment by Owner

The Manager acknowledges and agrees that this Agreement may be assigned by the
Owner to any lender and that such assignment shall not obligate such lender to assume
any of the obligations pursuant to this Agreement. Further, upon written notice by the
Owner to the Manager, the Owner may assign this agreement to any person who
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acquires the Project from the Owner. The Manager shall acknowledge any such
assignment in the form requested by the Owner, acting reasonably.

16. Liability of Sam for Obligations

Sam hereby unconditionally and irrevocably agrees to cause the Manager to
performance its obligations under Sections 4(b), 4(c), 4(d), 5, 11, and 14 hereof.

[The remainder of this page has been intentionally left blank]
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IN WITNESS Wf-iERE~F the parEies hereto f~~ve ex~c~ted this Agreement.

M[ZRA~iI It~C.

~ ..-~.-""'~r

ar~t~e: am M'rzra#~i
Tiff: 'resident

11W~ #gave aut~tority to bird tie Corporation

M1~RA~11 {'f 28 H~2~LTt7N} INC.

N~r~~e; Rab~rt Hiscox

Tit[e: Vice-President

I1We have ~~tthorify fv bind the far oration

~.---
-Sam Nfzrah

(Signattrr~ Pace tQ t~~velopm~rtf ~anac~em~rtt Agreement]
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JN WITNESS WH~R~QF the parties hereto have executed this Agreement.

MIZRAHI iNC.

'~
Name: Sam Mizrahi
Title; President

IM/e have authorify to bind the Cc~rparatic~n

MIZRAHI 1128 HA~EL7t?N} 1N~.

T

_.
Name: Robe is~ax
Title: Vice-president

It~t~le hauc auiharity to bind the Corpora#ion

Sam Mizrahi

jSlgnafur~ Page t~ Deve/npmt~nf M3nagem~rat Agreement)
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