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AFFIDAVIT OF ROBERT GARTNER  
(SWORN DECEMBER 10, 2024) 

I, Robert Gartner, of the City of Regina, in the Province of Saskatchewan, make oath and say as 
follows: 

1. I am a Senior Account Manager in the Special Loans and Restructuring Group of Equitable 
Bank (“EQ Bank”).  EQ Bank is a lender to Ashcroft Urban Developments Inc. (as a major 
participant in the first mortgage held by CMLS) and to Ashcroft Homes - Capital Hall Inc. (as the 
first mortgage lender on its property) and I am the manager in charge of the administration of 
those loans for EQ Bank. As such, I have personal knowledge of the matters to which I hereinafter 
depose.  Where I do not have such personal knowledge, I have stated the source of my 
information and in all such cases believe it to be true.  

2. Ashcroft Urban Developments Inc. owns a property at 101 Queen St., Ottawa, Ontario 
and 110 Sparks St., Ottawa, Ontario, which is referred to in the application materials as the 
“REStays Property”.  

3. The REStays Property is subject to a first mortgage in favor of CMLS Financial Ltd. 
(“CMLS”), and EQ Bank is a major participant in the mortgage. When I refer to information related 
to the position of CMLS, such information comes from my own knowledge as representing a 
participant in that mortgage, and/or from information given to me by Jeff Burt, the Associate 
Director of CMLS in charge of that loan.  

4. Ashcroft Homes - Capital Hall Inc. owns a property at 105 Champagne Ave., Ottawa which 
is referred to in the application materials as the “ENVIE II Property”. EQ Bank is the first mortgage 
holder on that property.  

5. The mortgages given in respect of both the REStays Property and the ENVIE II property 
are in default and have been in default for a significant period of time. Indeed, the mortgage loan 
to REStays Property matured on September 1, 2023 and some 15 months later the owner has 
been unable to refinance that loan. EQ Bank has been patient with the two debtors but no longer 



 

has confidence in their management to remain in control of their respective businesses or to 
restructure. 

6. As described in the Affidavit of David Choo filed in support of the application, the 
Applicants are seriously overextended, insolvent and unable to pay their obligations as they fall 
due.  

Commencement of the CCAA Application  

7. The Applicants gave no prior notice to EQ Bank or CMLS of any intention to commence 
an application under the Companies Creditor’ Arrangement Act (“CCAA”).  Although the lenders 
under these two facilities in which EQ Bank has been involved have had significant and ongoing 
discussions over a long period of time with the Applicants regarding their continuing default and 
their unsuccessful efforts to refinance, there was never any consultation with these secured 
lenders with respect to any proposed filing.  Indeed, neither CMLS nor EQ Bank had been served 
with the application materials or any formal notice of these proceedings from the Applicants prior 
to the first return of their application, nor were we served with the initial order, although the 
Applicants are well aware that we are the first secured lenders to these properties and are well 
aware of who our counsel has been. We were finally served on December 9, 2024. 

8. EQ Bank (along with CMLS and other participants under its mortgage) only learned of the 
CCAA filing after the initial order was obtained. It only learned of such by word of mouth from 
other creditors of the Applicants. We were then able to view the materials from the website of 
Grant Thornton Limited. Until December 9, 2024, there was nothing on that website indicating 
that the initial order had actually been granted, although we had learned that such was the case. 
Further, until December 9, 2024, no formal notice had been given to EQ Bank or CMLS or their 
counsel of the return date for the CCAA application of December 12, 2024. 

9. The application covers the owners of eight separate real properties. Each of the eight real 
properties is owned by a separate and distinct legal entity. Each of the eight real properties is 
financed by different lenders, which may have different participations in each loan facility. The 
lenders each hold distinct collateral. There is no synergy between the assets or the liabilities of 
the eight Applicants, but only the synergy that David Choo is the principal behind all of them.  

10. The application materials do not disclose any significant unsecured debt, and thus the 
application appears to be made primarily for the purpose of effecting a stay on secured lenders. 
There is no suggestion in the materials that any proposal for compromise is expected to be made 
to secured lenders, nor would such a compromise be entertained by the lenders on a global basis, 
as all hold separate and distinct loans and security.  In the case of EQ Bank, no proposed 
compromise would be acceptable, as we would expect to have a full recourse to our security and 
as the stay of proceedings causes our security position to erode since the debtors have been 
unable to pay their principal and interest payments and priority claims for realty taxes and HST 
as they accrue.  

REStays – Ashcroft Urban Developments Inc. 

11. The first-ranking mortgage loan on REStays is held by CMLS Financial Ltd.. EQ Bank, as 
well as General Bank, are the beneficial participants in the loan.  The original amount of the loan 



 

was $65 million, and had been reduced to approximately $59 million as of November 2023. The 
loan presently stands at approximately $52 million due to a $10 million repayment recovered from 
the sale of an unrelated property during forbearance negotiations.  

12. The loan to REStays matured on September 1, 2023. The borrower was in default of 
repayment on maturity and would have been in default on other payments and covenant 
conditions under the loan in any event.  Demand for payment was made by CMLS on November 
15, 2023. This ultimately resulted in the execution of a forbearance agreement. 

13. The forbearance agreement dated February 23, 2024 is appended hereto as Exhibit A. 
The essential terms of the forbearance agreement were that the Borrower was to provide (and 
did provide) additional security by way of a $10 million collateral mortgage over a property at 256 
Rideau St., Ottawa. The forbearance agreement also provided that the Borrower was to refinance 
the REStays Property on or before May 31, 2024, and the Borrower provided a consent to a 
receivership in respect of the property in the event that it failed to do so.  

14. As the borrower was unable to repay its indebtedness by the end of the initial forbearance 
period, a forbearance extension agreement was entered into dated July 3, 2024, extending the 
forbearance period to September 30, 2024. A copy of the forbearance extension agreement is 
appended hereto as Exhibit B.  

15. The forbearance extension agreement provided the borrower with additional time to 
complete the sale of the property at 256 Rideau St. and therefore to pay down the mortgage by 
the amount of the $10 million collateral mortgage provided under the first forbearance agreement. 
The forbearance extension also provided that the borrower was to seek to provide to the lenders 
an additional collateral mortgage over the property at 101 Champagne. Ave. S., Ottawa in the 
amount of $20 million. This never occurred.  

16. Under the forbearance extension agreement for REStays, in exchange for the additional 
collateral to be obtained,  CMLS agreed to provide some payment relief to the borrower. Regular 
monthly payments on the loan were approximately $500,000 and the borrower indicated that they 
were simply unable to pay that amount.  As a consequence the lenders agreed to accept $300,000 
per month to be applied toward interest accruing, with the balance of accruing interest being 
added to the principal each month. The reason that the lenders were prepared to receive a lesser 
payment and therefore accumulate arrears was the promised receipt of the $20 million collateral 
mortgage, which would address the erosion of our collateral position caused by the arrears. The 
initial forbearance extension expired without repayment on September 30, 2024.  The parties 
entered into a second extension agreement dated November 19, 2024 which would have provided 
a further extension through March 31, 2025, but was conditional upon the delivery to the lenders 
of the $20 million mortgage on 101 Champagne Ave. S. This mortgage has never been and will 
not be delivered, and accordingly the prerequisite condition to the extension was not met and the 
extension is not in effect. Without the promised additional security being delivered, there was and 
is no reason for the lenders under the first mortgage on the REStays Property to consider any 
reduction in the accruing payments of principal and interest under the mortgage, and full 
repayment of the matured mortgage is due. Now shown to me and appended hereto as Exhibit 
C is a copy of the second forbearance extension agreement.  



 

17. The financial statements for Ashcroft Urban Development Inc. are found starting at page 
230 of the Application Record. The Statement of Operations (income statement) at page 231 of 
the Application Record confirms that the expenses of the property far exceed the revenues of the 
property, even before payment of interest.  In short, the owners of this property are unable to 
sustain the property with its current debt load of approximately $52 million. Further, the borrowers 
have known that their first mortgage matured since September 30, 2023 and have been 
completely unable to refinance the current debt.  

18. The lenders have seen no evidence from the borrower that the value of their collateral 
exceeds the secured debt and have no confidence that the borrowers will be able to refinance, 
particularly given their lack of progress since our first forbearance agreement.  Additionally, the 
lenders are concerned that the value of their collateral continues to erode as the borrower has 
been unable to lease the commercial space, which is almost entirely vacant, or to sell the 
remaining condominiums at the property, which continue to accrue liabilities. Further, the lenders 
are concerned, based on financial information provided by the borrower, that the business 
generates negative cash flow, even at a reduced level of debt service and before payment of HST 
and property taxes. 

Ashcroft Homes – Capital Hall Inc. (“ENVIE II”) 

19. EQ Bank is the first secured lender by a mortgage loan to Ashcroft Homes - Capital Hall 
Inc. on the ENVIE II Property.  This loan is also substantially in default.  

20. The loan has for more than 6 months been in default by reason of non-payment of real 
estate taxes and for non-payment of principal and interest payments as they fell due.  

21. EQ Bank, through its counsel, delivered formal demand for repayment as well as a Notice 
of Intention to Enforce Security in respect of this loan to ENVIE II on October 9, 2024. At that time, 
the debt owing was at $24,296,447.  The debtor failed to make repayment pursuant to the demand 
and the loan is now due in full. 

22. Following the demand, I had several discussions with Manny Difilippo who I understand 
to be the CFO for the various Ashcroft companies.  Mr. Difilippo advised me that in November 
they were able to pay substantial arrears of property taxes as well as HST which were outstanding 
on the ENVIE II Property from sale proceeds received on the sale of an unrelated property at 256 
Rideau St. I then discussed with him how he planned to pay principal and interest on this mortgage 
on an ongoing basis.  

23. Mr. Defilippo advised me that the borrower for ENVIE II was unable to sustain the regular 
accruing principal and interest payments from revenues from the property.  The monthly payment 
under the loan is approximately $146,000, and Mr. Difilippo indicated that at most the debtor could 
pay $100,000 per month. He stated that the debtor was also going to be unable to catch up on 
six delinquent payments totaling approximately $890,000. This borrower remains delinquent for 
6 months of payments totalling approximately $890,000. 

24. The financial statements for ENVIE II commence at page 323 of the Application Record. 
They confirm that the property loses money operationally, even before debt service, and therefore 
cannot sustain its ongoing operations.  



 

25. In the past, on both the REStays and the ENVIE II Property, when the debtor was unable 
to meet its obligations it would also fall delinquent in payment of realty taxes and on payment of 
HST accruals on rental income. These items rank in priority to the mortgagees, and thus the 
mortgages are at risk with the debtor in possession of its own operations. 

26. Prior to the institution of the CCAA application, EQ Bank had determined that it would 
proceed with a receivership application for the ENVIE II Property. The borrower had been given 
time to re-finance following demand but had no ability to do so and stated that further arrears 
would accrue since payments could not be maintained. For that reason the secured lender wishes 
to have recourse to its security.  

Cash Flow Statement 

27. As required under the CCAA legislation, the proposed monitor set forth a 14 week cash 
flow for the debtors’ operations. This is found in the pre-filing report to the Court submitted by 
Grant Thornton Limited on December 4, 2024. 

28. In my view there are a number of serious flaws associated with this cash flow presentation. 
In particular, and most importantly, the cash flow is presented as a group and cumulative basis 
covering all eight Applicants and all eight properties. This is completely inappropriate as the 
creditors, collateral and operational cash flows of each of the Applicant identities are markedly 
different. 

29. By combining all eight separate and distinct entities into one cash flow it suggests that 
money is freely available to move from one project to another which should not be the case. The 
effect would be to move collateral from one secured party to another, and clearly this should not 
occur. In short, no lender with a first security position in default on any one of the Applicant 
properties would consent to the cash flow from that property being used to sustain other properties 
for the benefit of other lenders. 

30. The cash flows (as shown at Note 2) also assume that leasing is projected to increase in 
the next two months, when there is no reason to believe such to be the case based on current 
economic conditions. Accordingly, I therefore do not trust the cash flow figures as being 
historically reliable.  

31. The cash flows make no mention of the payment of HST from operations, which is a 
significant expense. In the past, these Applicants have run serious arrears of HST and those can 
prejudice lenders as they rank in priority to lenders.  

32. The cash flows (at Note 5) indicate that these are not based on the assumption of the full 
payment of principal and interest to lenders, but are apparently based on the expected outcome 
of a negotiation of those payments.  As previously stated the lenders on the REStays project had 
been allowing significant reductions in monthly principal and interest payments (from $500,000 
per month to $300,000 per month) because the borrowers are simply unable to sustain the 
payments at their actual levels. However, this temporary capitalization of unpaid interest was in 
exchange for the delivery of a $20 million additional collateral mortgage security. The borrower is 
not delivering any such additional collateral security, therefore there is no reason for the lenders 
to REStays to continue to defer the receipt of principal and interest.  



 

33. A review of the financial statements of the Applicants shows ongoing large operational 
losses far exceeding the amount that David Choo, who is a personal guarantor, is suggesting he 
may inject by way of a DIP loan from personal funds.  

Concerns of the Lender 

34. In summary, EQ Bank is extremely concerned that eight separate and distinct properties 
have been crammed into one proceeding, brought without notice, with a significant risk of the 
intermingling of revenues and expenses.  

35. In respect of REStays the debtor had consented to a receivership pursuant to the terms 
of the forbearance arrangements and it would be the lenders’ intention to proceed with that 
receivership. There is no unsecured debt to be compromised and there is no judicial reason 
therefore to prevent the lender from having recourse to its security. The borrower granted the right 
to the secured creditor to appoint a receiver in the security documents. The borrowers then 
consented to such receivership for the REStays Property in exchange for the considerations 
granted under the forbearance agreements. There is no reason to deprive the first secured 
mortgage lenders of their legal remedies nor to relieve the borrowers of their consent to same 
when the borrowers have completely failed to honour the terms under which they received prior 
indulgences and have made no improvements to the performance of the business.  

36. There is no short term or even intermediate term stay which would provide any material 
change to the debtors’ situation.  The debtor for the REStays Property has been in arrears and 
has been given extended time to re-finance its matured mortgage debt for over 15 months. In 
short, the debtor has had its time to refinance and has been unable to do so, nor has it stabilized 
its business. There is no good reason to relieve them from their obligations under the security 
agreements or their consent to receivership given under their forbearance agreement. 

37. The subject properties are all in the Ottawa area and subject to Ontario real estate law 
and the Ontario real estate marketplace and mortgage practice. All of the advisors to the 
Applicants are based in Alberta. While I do not have any reason to question their professional 
abilities, they would not be the secured lender’s choice for dealing with collateral in the Ontario 
real estate market.  

38. It is apparent that each debtor has faced ongoing operational losses and there is nothing 
that has changed in its business or prospects which would suggest that those operational losses 
will no longer be incurred. As such, the stay of proceedings works to the severe detriment of 
secured lenders as the Applicants will clearly be unable to maintain the status quo. Worse still, 
the Applicants have shown a propensity to solve liquidity issues by failing to remit realty taxes 
and HST when due. This places the lenders at significant risk as long as the debtors remain in 
charge of their own affairs, including the accrual of mortgage arrears, realty taxes and HST. The 
lenders are further prejudiced by the payment of CCAA administrative costs for a process that is 
doomed to failure when there is no successful compromise that could be proposed and no reason 
to believe that the borrowers can be any more successful now in re-financing than they have been 
over the last 15 month or more of forbearance.  

39. Most importantly the lenders to both REStays and ENVIE II have lost confidence in the 
ability of these debtors to manage their own affairs. They have become hopelessly overextended 



and are now caught in a market downturn that is not expected to be short lived. As a result they 
have defaulted in their loans and despite a lengthy forbearance period, the situation has not 
improved. Arrears continue to accrue as well as realty tax and HST arrears. Leaving the debtors 
in possession will cause a continued erosion of the lenders’ security positions. 

40. Accordingly, EQ Bank is requesting that the Court lift the stay, terminate the CCAA
proceedings, appoint an Interim Receiver, and permit each lender to proceed with receiverships
of their individual properties within Ontario upon notice to the applicable stakeholders.

41. I make this affidavit in good faith and for no improper purpose whatsoever.

Sworn remotely by Robert Gartner of the 
City of Regina in the Province of 
Saskatchewan before me at the City of 
Toronto in the Province of Ontario on 
December 10, 2024 in accordance with O 
Regulation 431/20 Administering Oath or 
Declaration Remotely  

) 
) 
) 
) 
) 
) 

Commissioner for taking affidavits ) 
) 

ROBERT GARTNER 



This is Exhibit “A” referred to in the Affidavit of Robert Gartner 
sworn before me this 10th day of December, 2024 

___________________________________________ 

Commissioner for Taking Affidavits 
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under the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the 
"BIA"), the making of an order under the Companies' Creditors Arrangement Act 

(Canada) or the commencement of any similar action or proceeding by any party 
other than the Lender and CMLS; 

(1) the filing of an application for a bankruptcy order against any of the Credit Parties 
pursuant to the provisions of the BIA by any party other than the Lender and CMLS; 

(m) any of the Credit Parties fails to meet its payroll obligations or does not have 
sufficient funds available to fund its payroll obligations; 

(n) the Borrower defaults in the performance of any term or condition of this 
Forbearance Agreement; 

( o) any of the Credit Parties fails to make one or more of the payments, in full or in 
part, in accordance with the Financing Agreements, as amended only by this 
Agreement and which become due and payable after the date hereof; 

(p) the Borrower fails to meet one or more of the reporting requirements required to be 
met after the date hereof in accordance with Section 5 .1 of this Agreement and not 
cured within 7 days after written notice; or 

( q) the expiration or termination of the Forbearance Period, unless extended by the 
agreement of the parties. 

8.1 Effect of this Agreement 

ARTICLES 

GENERAL PROVISIONS 

Except as modified pursuant hereto, no other changes or modifications to the terms of the 
Financing Agreements are intended or implied and in all other respects, the terms of the Financing 
Agreements are confirmed. 

8.2 Further Assurances 

The parties hereto shall execute and deliver such supplemental documents and take such 
supplemental action as may be necessary or desirable to give effect to the provisions and purposes 
of this Agreement, all at the sole expense of the Credit Parties. 

8.3 Binding Effect 

This Agreement shall be binding upon and enure to the benefit of each of the parties hereto 
and its respective successors and permitted assigns. 









Neil Xue
Director, Commercial Servicing
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