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 Court File No.: CV-12-9594-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

DUFF & PHELPS CANADA RESTRUCTURING INC. IN 
ITS CAPACITY AS LIQUIDATOR OF COVENTREE INC. 

APPLICANT 

APPLICATION UNDER SECTION 207 OF THE 
BUSINESS CORPORATIONS ACT, R.S.C. 1990, C. B.16, 

AS AMENDED 

IN THE MATTER OF THE WINDING-UP OF 
 COVENTREE INC. 

FIRST REPORT OF DUFF & PHELPS CANADA RESTRUCTURING INC. 

AS LIQUIDATOR OF COVENTREE INC. 

 

FEBRUARY 7, 2012 

1.0 Introduction 

On June 30, 2010, the shareholders of Coventree Inc. (“Coventree” or the 
“Company”) passed a special resolution approving, among other things: a) the 
voluntary winding-up of Coventree pursuant to Section 193 of the Business 
Corporations Act, R.S.O. 1990, c. B.16, as amended (the “OBCA”) at a time to be 
determined by the directors of Coventree; and b) a plan of liquidation and 
distribution substantially in the form attached to such special resolution.  The press 
release issued by Coventree in this regard together with the form of resolution 
contained in the Company’s management information circular dated May 25, 2010 
is provided as Appendix “A”. 

On January 23, 2012, the board of directors of Coventree adopted a finalized plan 
of liquidation and distribution substantially in the form approved by the special 
resolution passed by the shareholders (the “Liquidation Plan”).  Minor edits were 
required, including changing the name of RSM Richter Inc. (“Richter”), the 
liquidator that had been named in the liquidation plan, to Duff & Phelps Canada 
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Restructuring Inc. (“D&P”) 1 .  A copy of the Liquidation Plan is provided as 
Appendix “B”. 

All capitalized terms used in this report (“Report”) that are not otherwise defined 
shall have the meanings ascribed to such terms in the Liquidation Plan. 

Pursuant to Section 4.1 of the Liquidation Plan, D&P is to be appointed the 
Liquidator. 

By resolution of the board of directors (“Board Resolution”) of Coventree, February 
15, 2012 was determined to be the Effective Date and, thereby, the date the 
Liquidation Plan implementation will commence.  A copy of the Board Resolution is 
attached as Appendix “C”. 

Pursuant to Section 4.3(k) of the Liquidation Plan, the Liquidator may at any time 
make an application to the Ontario Superior Court of Justice – Commercial List 
(“Court”) under Section 207 of the OBCA to have the winding-up of Coventree 
supervised by the Court if the Liquidator considers such an application advisable 
under the circumstances then existing. 

1.1 Purpose of this Report 

In anticipation of its appointment on the Effective Date, the Liquidator considers an 
application to the Court under Section 207 of the OBCA to be advisable under the 
circumstances for the reasons outlined below, including the requirement pursuant 
to the Liquidation Plan to effect and implement the Claims Process. 

This Report is made to support the Liquidator’s application for such relief on the 
Effective Date. 

We understand that this application will be supported by the Inspectors to be 
appointed on the Effective Date under Section 6.1 of the Liquidation Plan. 

1.2 Restrictions 

In preparing this Report, D&P has relied upon unaudited financial information 

prepared by the Company’s representatives, the Company’s books and records 

and discussions with the Company’s representatives and legal counsel.  D&P has 

not performed an audit or other verification of such information.  D&P expresses no 

opinion or other form of assurance with respect to the accuracy of any financial 

information presented in this Report, or relied upon by D&P. 

                                                

1
 On December 9, 2011, D&P acquired the assets used by Richter in Ontario. 
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2.0 Background 

The Company was incorporated in 1998 under the OBCA.  The Company’s shares 
are publicly traded under the symbol “COF-H” on the NEX, a board of the TSX 
Venture Exchange. 

Prior to the events described below, Coventree was a financial intermediary 
specializing in structuring and funding solutions for clients using special purpose 
trusts established by Coventree and funded by asset-backed commercial paper 
(“ABCP”). The Company also provided financial and administrative services to 
conduits sponsored by third parties. 

Coventree wholly owns two subsidiaries, being Coventree Holdings Inc. (“CHI”) 
and Coventree Capital Inc. (“CCI”).  We understand that neither of the subsidiaries 
has any material assets or operations2.   

2.1 ABCP Restructuring Plan 

On August 13, 2007, ABCP conduits sponsored by Coventree and other conduit 
sponsors that were not among the five largest Canadian banks were unable to 
place sufficient new ABCP to fund the repayment of previously issued ABCP that 
matured that day and were unable to draw on market disruption liquidity facilities 
(the “Market Disruption”). 

On September 6, 2007, a committee of investors in the outstanding ABCP subject 
to the Market Disruption (the “Affected ABCP”) was established to oversee a 
restructuring of the Affected ABCP (the “Investors Committee”).  The Investors 
Committee worked with various parties, including Coventree, to develop a 
comprehensive restructuring plan for the Affected ABCP (the “Restructuring Plan”). 

On March 17, 2008, the Investors Committee filed an application in the Court under 
the Companies’ Creditors Arrangement Act (the “CCAA”) asking the Court to call a 
meeting of noteholders to vote on the Restructuring Plan.  The Court granted the 
Investors Committee’s application.  On April 25, 2008, a meeting of noteholders 
was held in Toronto, Ontario to consider and vote upon the Restructuring Plan.  
Following the meeting, the Investors Committee announced that noteholders had 
voted overwhelmingly in favour of the Restructuring Plan.  The Restructuring Plan 
was sanctioned by an order of the Court as required under the CCAA on June 5, 
2008 (“Sanction Order”).   

                                                

2
 The Company, as sole shareholder of CHI and CCI, passed resolutions approving the voluntary dissolutions 
of CHI and CCI under Section 237 of the OBCA.  Coventree then entered into a distribution agreement with 
CHI and CCI under which all of their assets were transferred to, and all their liabilities were assumed by, 
Coventree. 
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Certain investors in the Affected ABCP appealed the Sanction Order to the Ontario 
Court of Appeal which rendered its decision on August 18, 2008 affirming the 
Sanction Order.  Certain investors in the Affected ABCP sought leave to appeal the 
Ontario Court of Appeal decision to the Supreme Court of Canada; however, on 
September 19, 2008, the Supreme Court of Canada denied the investors’ 
application for leave to appeal. 

On January 12, 2009, the Court granted an order which approved the 
implementation of the Restructuring Plan.  The transactions required to implement 
the Restructuring Plan were completed on January 21, 2009. 

2.2 First Special Committee 

In response to the Market Disruption, on August 17, 2007, the Company’s board of 
directors established a special committee (the “First Special Committee”) to assist 
the Company’s management to explore and consider strategic options in order to 
maximize value for shareholders.   

The First Special Committee concluded that none of the Company’s business units 
(Capital Markets, Administration and Investments) was viable, regardless of 
whether the Affected ABCP was restructured.  The First Special Committee also 
decided that it would not actively pursue any strategic options for Coventree that 
would result in it having ongoing operations and recommended that once the 
Affected ABCP was restructured, the Company should wind down its operations on 
an orderly basis.  Following this recommendation by the First Special Committee, 
which was made shortly after the application to the Court brought by the Investors 
Committee on March 17, 2008, the Company’s board of directors dissolved the 
First Special Committee. 

2.3 OSC Proceedings/Second Special Committee 

In early 2008, the Ontario Securities Commission (“OSC”) and the Investment 
Dealers Association of Canada (now known as the Investment Industry Regulatory 
Organization of Canada) acknowledged that they were examining the Canadian 
ABCP market.  As part of this investigation, the OSC commenced an investigation 
into Coventree’s participation in this market and various timely disclosure issues.  
In response to these inquiries, Coventree’s board of directors established a special 
committee (the “Second Special Committee”) comprised of Messrs. Peter Dey and 
Wesley Voorheis for the purpose of overseeing Coventree’s response to the OSC 
investigation.   

Coventree subsequently received further inquiries from the OSC seeking 
information concerning Coventree’s initial public offering that was completed in 
November, 2006 (the “IPO”).  Under the Second Special Committee’s supervision, 
Coventree cooperated with the OSC investigation.  In connection with the OSC 
investigation, Coventree agreed with OSC staff that it would not make or pay any 
dividend or other distribution to Coventree’s shareholders without first providing at 
least 45 days’ prior written notice to OSC staff. 
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On December 7, 2009, OSC staff commenced proceedings against the Company 
and against Messrs. Geoffrey Cornish (a director and current chief executive officer 
of the Company) and Dean Tai (a former director and chief executive officer of the 
Company).  In the notice of hearing and statement of allegations (collectively, the 
“Notice of Hearing”), OSC staff alleged that the Company, Messrs. Cornish and Tai 
breached Ontario securities laws and acted in a manner that was contrary to the 
public interest by: (1) failing to make full, true and plain disclosure in the IPO 
prospectus by not disclosing the fact that Dominion Bond Rating Service (“DBRS”) 
had adopted more restrictive credit rating criteria for ABCP in November, 2006; (2) 
failing to meet its continuous disclosure obligations by not disclosing that DBRS’ 
decision in January, 2007, to change its credit rating methodology resulted in a 
material change to Coventree’s business or operations;  (3) making misleading 
statements in April, 2007, by failing to provide investors with an analysis of the total 
U.S. subprime exposure in Coventree-sponsored conduits by conduit and ABCP 
note series; and (4) failing to meet its continuous disclosure obligations by not 
disclosing liquidity and liquidity-related events and the risk of a market disruption in 
the days leading up to the Market Disruption. 

In response to the OSC investigation, the Second Special Committee engaged 
independent legal counsel and other experts.  The Second Special Committee 
independently examined and investigated the issues that had been identified by 
OSC staff at that time.  This investigation included a review of relevant documents 
and correspondence, interviews with current and former directors, members of 
management and employees of the Company and attendance by counsel to the 
Second Special Committee at voluntary interviews conducted by OSC staff. 

Based on its investigation, the Second Special Committee reported to the 
Company that it had concluded that the Company and the individuals named in the 
Notice of Hearing complied with their respective obligations under Ontario 
securities laws and that the Company should defend the allegations. 

After extensive hearings, the OSC released its decision in this matter on 
September 28, 2011.  The OSC dismissed the first and third allegations described 
above but did hold that Coventree: (1) contravened subsection 75(1) of the 
Securities Act (Ontario) (the “Securities Act”) by failing to forthwith issue and file a 
news release disclosing the material change that occurred as a result DBRS’ 
decision in January, 2007, to change its credit rating methodology; (2) contravened 
subsection 75(2) of the Securities Act by failing to file a material change report in 
respect of that material change; (3) contravened subsection 75(1) of the Securities 
Act by failing to forthwith issue and file a news release disclosing the material 
changes that had occurred by the close of business on August 1, 2007; and (4) 
contravened subsection 75(2) of the Securities Act by failing to file a material 
change report in respect of those material changes.  
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The OSC held that there was no evidence that would lead it to conclude that either 
Messrs. Cornish or Tai intentionally breached the Securities Act or attempted to 
intentionally mislead public shareholders or investors. However, the OSC found 
that each of Messrs. Cornish and Tai authorized, permitted or acquiesced in the 
conduct referred to above and therefore were deemed to have not complied with 
Ontario securities law.  The OSC further held that such conduct of Coventree and 
Messrs. Cornish and Tai was contrary to the public interest. 

On November 8, 2011, the OSC issued its sanction order in the matter and ordered 
Coventree to pay an administrative penalty of $1 million and to pay $250,000 of the 
costs incurred by OSC staff in connection with the hearing.  The OSC also ordered 
that trading in any securities by Coventree cease and that any Ontario securities 
law exemptions not apply to Coventree until its winding-up is completed, provided 
that these orders will not prevent the winding-up of Coventree or trades in 
securities reasonably related to that winding-up.  The OSC ordered that each of 
Messrs. Cornish and Tai pay an administrative penalty of $500,000 (“OSC 
Penalty”).  The OSC also ordered that they be reprimanded, resign any positions 
as a director or officer of a reporting issuer other than Coventree, and not be 
permitted to act as a director or officer of a reporting issuer other than Coventree 
for a period of one year.  The OSC did not prevent Messrs. Cornish and Tai from 
seeking indemnification from Coventree with respect to the administrative penalty 
payable by them.  The OSC issued its reasons for its sanction order on December 
23, 2011.   

The Company’s legal counsel has provided an opinion that the administrative 
penalties payable by Messrs. Cornish and Tai are subject to indemnification by the 
Company.  The Company has decided not to appeal the OSC's order and, 
accordingly, has paid the $1.25 million owing by it to the OSC.  

Messrs. Cornish and Tai have each appealed the OSC’s decision.  Coventree has 
entered into an agreement with Mr. Cornish to limit the amount of legal fees and 
other costs related to such appeal for which Coventree is responsible under its 
indemnity agreement with him and to otherwise ensure that the interests of 
Coventree are not prejudiced by such appeal.  Mr. Cornish has agreed that 
Coventree’s liability to indemnify him for legal expenses and other costs or any 
additional awards arising from the appeal will be limited to $725,000.  The 
Company has agreed to support Mr. Cornish in his appeal but will not participate in 
it.  There is no similar agreement with Mr. Tai.  
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2.4 Wind Down 

On the closing of the Restructuring Plan, the agreements under which Coventree 
acted as financial and administrative agent of the Coventree-sponsored ABCP 
conduits were terminated, with the result that Coventree no longer received 
revenue from these activities.  At the request of the Investors Committee, 
Coventree entered into an agreement (the “Transition Services Agreement”) to 
provide certain transitional administrative services for a four-month period that 
commenced on January 21, 2009 and ended on May 21, 2009.  Since the 
expiration of the Transition Services Agreement on May 21, 2009, the Company’s 
primary source of revenue has been limited to interest income earned on cash and 
cash equivalents held by the Company. 

In accordance with the Restructuring Plan, Coventree received Court-approved 
comprehensive releases in respect of claims that might have been asserted 
against it in respect of its role as sponsor and administrative and financial agent for 
the Coventree-sponsored ABCP conduits.  Coventree was also required to provide 
similar releases to other participants in the Restructuring Plan. 

Following the implementation of the Restructuring Plan and the satisfaction of its 
obligations under the Transition Services Agreement, the Company continued to 
reduce its workforce to those employees needed to complete an orderly wind down 
of the Company.   

Currently, Coventree has only two employees, being Mr. Cornish, the Chief 
Executive Officer, and Ms. Ani Hotoyan-Joly, the Chief Financial Officer.  The 
services of these two individuals will remain of assistance to the Liquidator in 
implementing the Liquidation Plan.  It is therefore contemplated that both Mr. 
Cornish and Ms. Hotoyan-Joly will continue as employees of the Company until 
approximately May 31, 2012, on the same terms as their existing employment 
agreements with the Company.  Those agreements provide for salary and 
severance entitlements as well as entitlement to other standard benefits.  Mr. 
Cornish’s salary is $400,000 per year.  Ms. Hotoyan-Joly’s salary is $240,000 per 
year.  After their employment has been terminated, one or both of them may be 
retained as consultants at an hourly rate that is to be determined. 

3.0 Shareholdings 

The Company is authorized to issue an unlimited number of common shares.  As 
at the date of this Report, 15,157,138 Common Shares are issued and outstanding 
with a corresponding market capitalization of approximately $64 million.  

The Company’s shareholders (“Shareholders”) are entitled to receive notice of and 
to attend and vote at all Shareholder meetings.  Each Common Share confers the 
right to one vote in person or by proxy at all Shareholder meetings. 
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Based on information provided by Coventree, the Liquidator understands that no 
person or company beneficially owns, directly or indirectly, or exercises control or 
direction over, Common Shares carrying 10 per cent or more of the voting rights 
attached to all of the issued and outstanding Common Shares other than as 
disclosed below:  

Name of 

Shareholder 

Number of 

Voting 

Securities 

% of 

Outstanding 

Voting 

Securities 

Other Family 

Controlled 

Voting 

Securities 

% of 

Outstanding 

Voting 

Securities 

Dean Tai    2,926,397
3
 19.31    375,000

4
 2.47 

Geoffrey P. Cornish    3,382,397
5
 22.32    375,000

6
 2.47 

Subtotal 6,308,794 41.63 750,000 4.94 

Effective November 2, 2009, the Common Shares were voluntarily delisted from 
the TSX and commenced trading on the NEX.   

Pursuant to Section 4.2(c) of the Liquidation Plan, the Liquidator is directed to 
maintain the listing of the Common Shares on the NEX subject to compliance with 
the listing requirements of the NEX.  Section 4.2(e) of the Liquidation Plan directs 
the Liquidator to implement the de-listing of the Common Shares from trading on 
the NEX following completion of the Claims Process.   

On January 25, 2012, the Company made a formal application to the NEX to 
maintain the listing of the Common Shares until completion of the Claims Process. 
In response to Coventree’s application, the NEX advised the Company that it will 
not consent to the continued trading of the Common Shares after the winding up 
has commenced, being February 15, 2012.  As a result, February 14, 2012 will be 
the final day for trading in Coventree’s shares on the NEX.  The Company issued a 
press release on February 3, 2012 advising of this fact.  A copy of this press 
release is attached as Appendix “D”.  Accordingly, pursuant to Section 198 of the 
OBCA, all trading of the Common Shares taking place on or after the Effective 
Date is void unless made with the sanction of the Liquidator. 

                                                

3
 Held, directly or indirectly, through corporations controlled by Mr. Tai.  The total excludes the TAI SAP 
Shares (as defined in Section 6.1). 

4
 Held, directly or indirectly, through a trust of which Mr. Tai's spouse is a trustee and relatives of Mr. Tai are 
beneficiaries. 

5
 Held, directly or indirectly, through a corporation wholly-owned by Mr. Cornish or by trusts of which Mr. 
Cornish is a trustee and relatives of Mr. Cornish are beneficiaries. The total includes the 500,000 pledged to 
Coventree as collateral for loans made by the Company to Mr. Cornish as set out in Section 4.0. 

6
 Held, directly or indirectly, through a corporation wholly-owned by Mr. Cornish's spouse. 
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4.0 Loans 

On December 30, 2004, the Company borrowed $7 million from VentureLink 
Financial Services Innovation Fund Inc. and VentureLink Diversified Income Fund 
Inc. (collectively “VentureLink”).  The borrowings were evidenced by limited 
recourse debentures which matured on December 31, 2011.   

The Company’s obligations to VentureLink were repaid over time.  On December 
31, 2011, Coventree repaid the remaining balance then outstanding of 
approximately $3.2 million (including interest).   

The funds the Company received from VentureLink were loaned to Messrs. 
Cornish and Tai, through their respective holding companies, as evidenced by 
promissory notes that also matured on December 31, 2011.  Substantially all of the 
proceeds of the promissory notes were used by Messrs. Cornish and Tai (or their 
affiliated companies) to purchase additional Common Shares from a selling 
shareholder.  One million Common Shares in the aggregate owned by their 
respective holding companies were pledged as security for the promissory notes 
(500,000 Common Shares from each of Messrs. Cornish and Tai).   

As at December, 31, 2011, the Company had loans receivable from Messrs. 
Cornish and Tai, through their holding companies, of $1.55 million and $1.62 
million, respectively, inclusive of interest.  Coventree extended the maturity date for 
the loan owing by Mr. Cornish’s company to March 31, 2012.  This was done in 
recognition of Mr. Cornish’s past and expected future contributions to the Company 
and ongoing assistance in winding up the Company’s affairs.  No extensions were 
granted in respect of the loans owed by Mr. Tai’s companies.  Accordingly, the 
loans have been in default since January 1, 2012.   

Coventree has recovered the amounts owing by Mr. Tai’s companies by realizing 
on the security pledged by those companies.  On February 2, 2012, the Company 
announced that approximately 456,000 Common Shares were sold in the market at 
an average price of approximately $3.89 per Common Share. As a result, the 
Company has recovered the amounts owing in respect of the loans to Mr. Tai’s 
companies.     

5.0 Assets 

The assets of the Company consist primarily of the following: 

a) Cash and short-term investments having a value of approximately $66 

million as of January 31, 2012; 
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b) An investment in Xceed Mortgage Corporation (“Xceed”, trading under 

“XMC” on the Toronto Stock Exchange) of 2,661,449 shares with a market 

value of approximately $2.6 million as at December 31, 2011.  The shares 

of Xceed are “thinly” traded; 

c) The promissory note owing from Mr. Cornish’s company as referenced in 

Section 4.0 above totalling $1.55 million; 

d) Shares in its remaining subsidiaries, being CCI and CHI.  The Liquidator 

understands that the value of these shares is negligible; 

e) A claim against Mr. Tai as described below in Section 6.1;  

f) A claim of $5 million under the Company’s director and officer insurance 

policy described below in Section 7.0; and 

g) Potential tax refunds and certain other contingent receivables. 

6.0 Liabilities 

Other than the Company’s indemnity obligations in respect of the OSC Penalty 
described in Section 2.3, and the Tai Action as defined and described below in 
Section 6.1, the Company’s obligations consist of: 

a) Trade payables aggregating approximately $400,000; and 

b) Amounts owing under the employment contracts with Messrs. Cornish and 

Tai and Ms. Hotoyan-Joly in the aggregate of approximately $1.2 million.  

6.1 Tai Action 

On October 14, 2011, Mr. Tai and certain corporations affiliated with him 
commenced Court proceedings against Coventree and Coventree’s transfer agent, 
Equity Financial Trust Company.  As outlined above, Mr. Tai currently owns or 
controls, directly or indirectly, approximately 22% of the outstanding Common 
Shares.  Mr. Tai’s claim relates to a decision by the Company in April, 2009, to 
cancel 736,522 Common Shares that were issued to him under Coventree’s 2005 
Share Allocation Plan (the “Tai SAP Shares”).  

Following the termination of Mr. Tai's employment with Coventree in February, 
2009, Coventree’s independent directors conducted a review of the circumstances 
surrounding the issuance of the Tai SAP Shares.  As a result of that review, the 
independent directors determined that the Tai SAP Shares were not validly issued 
and Coventree cancelled the Tai SAP Shares.    
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In his statement of claim, Mr. Tai asserts that, in cancelling the Tai SAP Shares, 
Coventree acted in a way that was oppressive and is claiming damages equal to 
the value of 736,522 Common Shares, to be valued at their highest share price 
between April 15, 2009 and the date of trial, plus prejudgment interest and costs.  
The amount of the claim is estimated to be $3 million to $4 million plus interest and 
costs.  Coventree believes it has no merit. 

In April, 2011, the Company issued a notice of action to commence a proceeding 
against Mr. Tai and certain corporations affiliated with him related to the Tai SAP 
Shares.  The Company is claiming damages of $5 million on the basis that the 
issuance of the Tai SAP Shares and the circumstances giving  rise to their 
issuance were wrongful and gave rise to damages for breach of fiduciary duty, 
breach of duty of care and related claims. The Company intends to pursue this 
action against Mr. Tai.  

6.2 Other Claims 

Given the Market Disruption and related events and the fact that the Company 
operated in the ordinary course for over 10 years with the consequent numerous 
contractual and other relationships with employees, customers and suppliers, it is 
impossible to know with certainty whether any other claims exist against the 
Company or any of its subsidiaries, contingent or otherwise. 

As the Company has indemnified its and its subsidiaries’ past and present directors 
and officers, it is also currently unknown whether or not there are any possible 
claims against such directors and officers which may give rise to a claim against 
the Company on such indemnities. 

While there should be no taxes owing by the Company due to the significant 
amount of its accumulated tax losses ($16 million), there may be some taxes owing 
by the Company’s subsidiaries, CCI and CHI.  The Company remains in 
discussions with relevant taxing authorities in connection with such matters. 

7.0 Directors’ and Officers’ Insurance 

In October, 2010, Coventree commenced proceedings in the Court against 
Navigators Pro, acting on behalf of Lloyds Syndicate 1221 (Millenium Syndicate) 
(collectively, “Navigators”), in respect of Coventree’s claim for coverage under the 
policy to a limit of $5 million.  Coventree’s claim relates to legal fees paid in 
responding to the Notice of Hearing and related statement of allegations issued by 
the OSC.  On September 13, 2011, the Court ruled that the Navigators policy is 
operative and must respond to the claim made by Coventree for coverage under 
that policy. 

Navigators appealed that decision to the Ontario Court of Appeal.  The appeal is 
scheduled to be heard on February 9, 2012. 
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In addition, Navigators has advised the Company that, even if the  
policy does apply, it does not believe that the Company is entitled to payment for 
the full $5 million in coverage under the policy. The Company advised that it may 
be necessary to bring further Court proceedings in order to resolve this issue if 
Navigators is unsuccessful in its appeal.  Accordingly, Navigators’ liability to 
provide coverage and the timing of Navigators’ payments to the Company pursuant 
to the policy are subject to the outcome of the appeal and resolution of the issues 
relating to the amount of coverage available under the policy. 

The Company continues to maintain directors’ and officers’ insurance.  The current 
policy expires in April, 2012.  The Company is considering coverage options 
beyond that period.   

8.0 Inspectors 

Pursuant to the Liquidation Plan, on the Effective Date each of Messrs. Brendan 
Calder, Geoffrey Cornish and Wesley Voorheis (collectively, the “Inspectors”) will 
be appointed inspectors of the Company's liquidation pursuant to Section 194 of 
the OBCA.  At that time the current directors will be deemed to have resigned.   

As noted above, Mr. Cornish is a director and CEO of the Company.  He is also a 
principal holder of the Common Shares.  Mr. Voorheis is an independent director of 
the Company within the meaning of applicable Canadian securities laws.  Mr. 
Calder was also an independent director of Coventree.  On December 16, 2011, 
Mr. Calder resigned from his position as a director of the Company.  It is expected 
that Mr. Calder will resign from his appointment as an Inspector on or shortly after 
the Effective Date.  

The Liquidator understands that the Inspectors intend to appoint a third inspector 
to fill the vacancy as provided for under Section 6.5 of the Liquidation Plan. 

As noted above, Mr. Voorheis has been involved with the Company’s affairs since 
the Second Special Committee was established and, accordingly, has significant 
background knowledge about the Company.  Pursuant to Section 4.3 (a) of the 
Liquidation Plan, the Inspectors may take carriage of, among other things, the: a) 
the claims made against and by the Company relating to the Tai SAP Shares; and 
b) matters relating to the Company’s claim under its D&O insurance policy 7 . 
Pursuant to Section 6.6 of the Liquidation Plan, Mr. Voorheis will be retained by the 
Company beyond his duties as Inspector.  His retainer will be on an hourly basis; 
he will receive compensation at the same rate as he has been paid to date by the 
Company. 

                                                

7
 The Liquidator will monitor each of these proceedings. 
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9.0 Counsel 

Counsel to the Liquidator is Davies Ward Phillips & Vineberg LLP (“Davies”).  
Davies has been counsel to the Company for many years.  Given Davies’ 
background knowledge of the history of the Company and its operational, 
corporate and contractual arrangements, together with the fact that neither the 
Liquidator nor the Inspectors expects there to be any conflict arising between them, 
both the Liquidator and the Inspectors support the continued retention of Davies as 
counsel to the Liquidator.  

The Company’s current litigation with Mr. Tai as outlined in Section 6.1 is being 
conducted on behalf of the Company by Bennett Jones LLP.  The litigation with 
Navigators is being conducted on behalf of the Company by Adair Morse LLP. 

10.0 Claims Process 

Section 4.2(d) of the Liquidation Plan expressly directs the Liquidator to establish 
and implement a Claims Process.  The Liquidation Plan defines “Claims Process” 
to mean the process established by the Liquidator and approved by the Court for 
the identification, resolution and barring of certain Claims, including, inter alia, the 
issuance of a final order of the Court establishing the Claims. 

Accordingly, at a minimum, the Liquidation Plan contemplates bringing an 
application under Section 207 of the OBCA to have the winding-up continued 
under the supervision of the Court for the purposes of permitting the Liquidator to 
effect the Claims Process. 

Under the OBCA, despite the winding-up and dissolution of the Company, each 
Shareholder to whom any of its property is ultimately distributed is liable to any 
person claiming under Section 242 of the OBCA to the extent of the amount 
received by that Shareholder and an action to enforce such liability may be 
brought. 

Section 242 of the OBCA provides that, despite the dissolution of a corporation 
under the OBCA, a civil, criminal or administrative action or proceeding may be 
brought against the corporation, as if the corporation had not been dissolved, and 
provides, among other things, that any property that would have been available to 
satisfy any judgment or order if the corporation had not been dissolved, remains 
available for such purpose. 

The potential for shareholder liability regarding a distribution continues until the 
statutory limitation period for the applicable claim has expired.  Therefore, under 
the OBCA, the dissolution of the Company does not remove or impair any remedy 
available against the Company for any right or claim existing, or any liability 
incurred, prior to such dissolution or arising thereafter. 
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Accordingly, the Claims Process as contemplated in the Liquidation Plan is 
intended to identify all possible claims prior to distribution and to reduce, as much 
as possible, the risk that any claims arise following the winding-up and dissolution 
of the Company. 

Accordingly, it is proposed that the Claims Process will include the provision of 
written notice of the commencement of the Claims Process to all known creditors 
and claimants of the Company, its present or former subsidiaries and all of their 
respective present or former officers and directors.  Such notice is proposed to be 
published in two (2) major newspapers in Canada and to be sent by the Company 
or the Liquidator to known and potential creditors and claimants informing them of 
the Claims Process and stating that any Claims must be filed with the Liquidator by 
the deadline set out in the Claims Process. 

The Claims Process contemplated by the Liquidator will entail the following:   

a) The Company will provide the Liquidator with a listing of all known or 

potential creditors with claims against the Company, its present or former 

subsidiaries and their respective current or former directors and officers 

(collectively, the “Creditors”) by February 17, 2012. 

b) The Liquidator or the Company will send a notice of the Claims Process 

(the “Claim Process Notice”) to the Creditors by      February 24, 2012. 

c) Any claimant wishing to assert a claim shall deliver to the Liquidator a 

written notice of the claim (the “Claim Notice”) prior to 5:00 p.m. (Toronto 

time) on April 13, 2012 (the “Claim Bar Date”). 

d) All claimants must file their claims on or before the Claim Bar Date by 

courier, delivery or facsimile transmission to the Liquidator.  Any claimant 

that does not file a claim in the Claims Process prior to the Claim Bar Date 

shall be forever barred from making or enforcing any claim and such 

claimant shall be deemed to have fully and finally released and discharged 

all such claims.  

e) While a specific form of the Claim Notice is not mandated, it must include 

the following information:  

(i) Full legal name, mailing address, telephone and facsimile numbers 
and e-mail address of the claimant together with the name and title 
of the contact person at the claimant for the purposes of dealing 
with the claim; 

(ii) The party or parties against whom the claim is being made; 
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(iii) The amount of the claim; and 

(iv) The legal basis on which the claim is made and the nature and all 
particulars of the claim including any and all supporting 
documentation. 

f) The Liquidator shall convert any claim, submitted on or before the Claim 

Bar Date, which is denominated in a currency other than Canadian Dollars, 

into Canadian Dollars using the Bank of Canada noon rate as at the 

Effective Date. 

g) Claimants will be notified of the requirement to file a Claim Notice on or 

before the Claim Bar Date by the following procedures: 

(i) The Liquidator shall send the Claim Process Notice by ordinary 
mail, electronic mail, facsimile transmission or courier to all persons 
who have notified the Liquidator of a potential claim;  

(ii) The Liquidator shall take all reasonable steps to cause the Claim 
Process Notice to be published twice in each of The Globe and Mail 
(National Edition) and National Post newspapers; and 

(iii) The Liquidator shall post a copy of the Claim Process Notice and 
Claims Procedure Order on its website at 
www.duffandphelps.com/restructuringcases. 

h) The Liquidator considers that the identification of claimants through the 

mailing and newspaper advertisements noted above will provide potential 

claimants with sufficient and timely notification in order for them to submit 

their Claim Notice prior to the Claim Bar Date. 

i) After a review of any claim, the Liquidator, in consultation with the 

Inspectors and the affected directors or officers, if any, shall (with the 

approval of the Inspectors) determine to either allow, partially allow, 

partially disallow or disallow the relevant claim.  If a claim is partially or fully 

disallowed, the Liquidator will provide to the respective creditor a written 

notice of determination setting out the reasons for the determination as 

soon as reasonably practicable (the “Notice of Determination”).  

j) For any claims commenced prior to the Effective Date by the issuance of an 

originating process, the Inspectors may choose to have such claim 

determined in the context of the proceedings commenced by such 

originating process rather than pursuant to the terms of the Court-ordered 

claims process.  The value and status of such a claim as finally determined 

in such proceedings shall be deemed to be a Proven Claim for the 

purposes of the Court-ordered claims process. 
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k) In the event that any claimant or an affected director or officer does not 

agree with the amount and reasons set out in the Notice of Determination, 

that party shall, within fourteen (14) days, provide the Liquidator with written 

notice of such party’s objection with a brief description of the grounds for 

the objection (the “Notice of Objection”).  The Liquidator shall have twenty-

one (21) days to attempt to settle, with the approval of the Inspectors, the 

dispute with respect to the Notice of Objection and in the event that a 

settlement is not achieved the Liquidator shall, within twenty-one (21) days 

thereafter, serve on all relevant parties and file with this Court a motion for 

directions or determination.  

l) If a claim is proven against a current or former director or officer as a result 

of the process outlined above (a “Proven D&O Claim”), the Liquidator, in 

consultation with the Inspectors and the affected director or officer, shall 

determine if the Proven D&O Claim is subject to indemnification by the 

Company.  Upon the determination of all Proven D&O Claims, if the 

Liquidator, Inspectors and the affected directors or officers do not agree as 

to whether certain Proven D&O Claims are subject to indemnification by the 

Company, then the Liquidator shall serve and file a further Notice of Motion 

with this Court concerning the applicability of any indemnity granted by the 

Company to the particular Proven D&O Claims. 

m) Claims finally proven against the Company, including Proven D&O Claims 

which are finally determined to be subject to indemnification by the 

Company (and not otherwise covered by any applicable insurance), shall 

be paid out in full prior to effecting any final distribution to Shareholders 

under the Liquidation Plan. 

11.0 Other Reasons for Court Supervision 

Having the winding-up brought under the supervision of this Court will also: a) 
facilitate the Liquidator’s ability to implement all of the other aspects of the 
Liquidation Plan; b) provide for an ability to efficiently enforce the terms of the 
Liquidation Plan and any corresponding ancillary relief provided in the OBCA in 
connection therewith as against any third parties; c) afford the Liquidator the ability 
to seek the advice and directions of this Court in connection with any of the 
foregoing should that become necessary under the circumstances; and d) provide 
the Liquidator with certain protections in implementing the Liquidation Plan. 



 

 

 

Duff & Phelps Canada Restructuring Inc.      Page 17 of 17 

12.0 Relief Sought 

Given all of the foregoing, the Liquidator hereby respectfully recommends that this 

Court grant the Liquidator’s application under section 207 of the OBCA to have the 

winding-up of Coventree supervised by the Court and, in connection therewith, 

grant the Claims Procedure Order. 

*     *     * 

All of which is respectfully submitted, 

 

DUFF & PHELPS CANADA RESTRUCTURING INC. 

IN ITS CAPACITY AS LIQUIDATOR OF COVENTREE INC. 

AND NOT IN ITS PERSONAL CAPACITY 


































































