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Court File No. 09-8503-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE MR. ) THURSDAY, THE
JUSTICE CAMPBELL )

) 10" DAY OF DECEMBER, 2009

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT IN THE MATTER OF HOLLINGER CANADIAN
PUBLISHING HOLDINGS CO.

APPLICATION UNDER THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

INITIAL ORDER

THIS APPLICATION, made by Hollinger Canadian Publishing Holdings Co. (the
“Applicant”), pursuant to the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36,
as amended (the “CCAA”), was heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the affidavit of Thomas L. Kram, sworn December 8, 2009 (the
"Kram Affidavit"), and the Exhibits thereto, the consent of Ernst & Young Inc. to act as the
Monitor (the "Monitor"), the consent of Dennis Byrd to act as chief restructuring officer, the
consent of Koskie Minsky LLP to act as representative counsel and on hearing the

submissions of counsel for the Applicant,



SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Application and
the Application Record is hereby abridged so that this Application is properly returnable today
and hereby dispenses with further service thereof. '

APPLICATION

2. THIS COURT ORDERS AND DECLARES that the Applicant is a company to
which the CCAA applies.

PLAN OF ARRANGEMENT

3. THIS COURT ORDERS that the Applicant shall have the authority to file and may,
subject to further order of this Court, file with this Court a plan of compromise or arrangement
(hereinafter referred to as the "Plan") in accordance with the CCAA.

POSSESSION OF PROPERTY AND OPERATIONS

4. THIS COURT ORDERS that the Applicant shall remain in possession and control of
its current and future assets, undertakings and properties of every nature and kind whatsoever,
and wherever situate including all proceeds thereof (the "Property"). Subject to further Order
of this Court, the Applicant shall continue to carry on business in a manner consistent with the
preservation of its business (the "Business") and Property. The Applicant shall be authorized
and empowered to continue to retain and employ the employees, consultants, agents, experts,
accountants, counsel and such other persons (collectively "Assistants") currently retained or
employed by it, with liberty to retain such further Assistants as it deems reasonably necessary
or desirable in the ordinary course of business or for the carrying out of the terms of this
Order.

5. THIS COURT ORDERS that the engagement of Marianne Desaﬁlniers, Fey
Kakaroukas and Bina Benoit by the Applicant as Assistants in accordance with the retention
agreements entered into between such persons and the Applicant, as may be modified or
amended between the Applicant and such Assistants in consultation with the Monitor (as

defined below), is hereby authorized and approved.
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6. THIS COURT ORDERS that, subject to paragraphs 46 and 47, the Applicant shall be
entitled but not required to pay the following expenses whether incurred prior to or after this
Order: '

(a) all outstanding and future wages, salaries, employee benefits (incluciing, without
limitation, employee and retiree medical, dental, disability, life insurance and
similar benefit plans or arrangements, employee assistance programs, other
retirement benefits and employee and employer current service, specéial and other
contributions and payments in respect of pensions), vacation pay, Bonuses and
expenses payable on or after the date of this Order, in each case incurred in the
ordinary course of business and consistent with existing compensation policies

and arrangements; and

(b)  the fees and disbursements of any Assistants retained or employed by the

Applicant in respect of these proceedings, at their standard rates and charges.

7. THIS COURT ORDERS that, except as otherwise provided to the contrary herein,
the Applicant shall be entitled but not required to pay all reasonable expenses incurred by the
Applicant in carrying on the Business in the ordinary course after this Order, and in carrying

out the provisions of this Order, which expenses shall include, without limitation: :

(a)  all expenses and capital expenditures reasonably necessary for the présewation of
the Property or the Business including, without limitation, payment$ on account
of insurance (including directors and officers insurance), maintenance and

security services; and

(b)  payment for goods or services actually supplied to the Applicant following the
date of this Order.

8. THIS COURT ORDERS that the Applicant shall remit, in accordance with legal

requirements, or pay:

(a) any statutory deemed trust amounts in favour of the Crown in right of Canada or

of any Province thereof or any other taxation authority which are required to be
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deducted from employees' wages, including, without limitation, amounts in
respect of (i) employment insurance, (ii) Canada Pension Plan, (iii) Quebec

Pension Plan, and (iv) income taxes;

(b)  all goods and services or other applicable sales taxes (collectively, "Sales Taxes™")
required to be remitted by the Applicant in connection with the sale bf goods and
services by the Applicant, but only where such Sales Taxes are accrued or
collected after the date of this Order, or where such Sales Taxes were accrued or
collected prior to the date of this Order but not required to be remitted until on or
after the date of this Order, and :

(© any amount payable to the Crown in right of Canada or of any Province thereof or
any political subdivision thereof or any other taxation authority in respect of
municipal realty, municipal business or other taxes, assessments or levies of any
nature or kind which are entitled at law to be paid in priority to claims of secured
creditors and which are attributable to or in respect of the carrying on of the
Business by the Applicant.

9. THIS COURT ORDERS that until a real property lease is disclaimed or resiliated in
accordance with the CCAA, the Applicant shall pay all amounts constituting rent or payable
as rent under real property leases (including, for greater certainty, common area maintenance
charges, utilities and realty taxes and any other amounts payable to the landlord under the
lease) or as otherwise may be negotiated between the Applicaht and the landlord from time to
time ("Rent"), for the period commencing from and including the date of this Qrder, twice-
monthly in equal payments on the first and fifteenth day of each month, in advance (but not in
arrears). On the date of the first of such payments, any arrears relating to the period

commencing from and including the date of this Order shall also be paid.

. 10.  THIS COURT ORDERS that, except as specifically permitted herein, the Applicant

is hereby directed, until further Order of this Court: (a) to make no payments ‘of principal,
f

interest thereon or otherwise on account of amounts owing by the Applicant to any of its

creditors as of this date; (b) to grant no security interests, trust, liens, charges or encumbrances
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upon or in respect of any of its Property; and (c) to not grant credit or incur liabilities except in

the ordinary course of the Business.
RESTRUCTURING

11.  THIS COURT ORDERS that the Applicant shall, subject to such requiréments as are
imposed by the CCAA, have the right to: '

(a)  permanently or temporarily cease, downsize or shut down any of its business or
operations and to dispose of redundant or non-material assets not exceeding

$250,000 in any one transaction or $1,000,000 in the aggregate;

(b) terminate the employment of such of its employees or temporarily lay off such of
its employees as it deems appropriate on such terms as may be agreed upon
between the Applicant and such employee, or failing such agreement, to deal with

the consequences thereof in the Plan; and

(¢)  pursue all avenues of refinancing of its Business or Property, in whole or part,
subject to prior approval of this Court being obtained before any material

refinancing,

all of the foregoing to permit the Applicant to proceed with an orderly restructuring of the

Business (the "Restructuring”).

12.  THIS COURT ORDERS that the Applicant shall provide each of the relevant
landlords with notice of the Applicant’s intention to remove any fixtures from any leased
premises at least seven (7) days prior to the date of the intended removal. The relevant
landlord shall be entitled to have a representative present in the leased premises to observe
such removal and, if the landlord disputes the Applicant’s entitlement to remove any such
fixture under the provisions of the lease, such fixture shall remain on the premises and shall be
dealt with as agreed between any applicable secured creditors, such landlord and the
Applicant, or by further Order of this Court upon application by the Applicant o1 at least two
(2) days’ notice to such landlord and any such secured creditors. If the Applicant disclaims or

resiliates the lease govemning such leased premises in accordance with Section 32 of the
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CCAA, it shall not be required to pay Rent under such lease pending resolution of any such
dispute (other than Rent payable for the notice period provided for in Section 32(5) of the
CCAA), and the disclaimer or resiliation of the lease shall be without prejudice to the
Applicant's claim to the fixtures in dispute.

13.  THIS COURT ORDERS that if a notice of disclaimer or resiliation is delivered
pursuant to Section 32 of the CCAA, then (a) during the notice period prior to the effective
time of the disclaimer or resiliation, the landlord may show the affected leased premises to
prospective tenants during normal business hours, on giving the Applicant and the Monitor 24
hours' prior written notice, and (b) at the effective time of the disclaimer or resiliation, the
relevant landlord shall be entitled to take possession of any such leased premises without
waiver of or prejudice to any claims or rights such landlord may have against the Applicant in
respect of such lease or leased premises and such landlord shall be entitled to notify the
Applicant of the basis on which it is taking possession and to gain possession of and re-lease
such leased premises to any third party or parties on such terms as such landlord considers
advisable, provided that nothing herein shall relieve such landlord of its obligation to mitigate

any damages claimed in connection therewith.
NO PROCEEDINGS AGAINST THE APPLICANT OR THE PROPERTY

A 14. THIS COURT ORDERS that until and including January 8, 2010, or such later date
as this Court may order (the "Stay Period"), no proceeding or enforcement process in any
court or tribunal (each, a "Proceeding”) shall be commenced or continued against or in
respect of the Applicant or the Monitor, or affecting the Business or the Property; except with
the written consent of the Applicant and the Monitor, or with leave of this Court,.and any and
all Proceedings currently under way against or in respect of the Applicant or éxffecting the

Business or the Property are hereby stayed and suspended pending further Order of this Court.
NO EXERCISE OF RIGHTS OR REMEDIES

15. THIS COURT ORDERS that during the Stay Period, all rights and remedies of any
individual, firm, corporation, governmental body or agency, or any other entities (all of the

foregoing, collectively being "Persons" and each being a "Person”) against or in respect of
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the Applicant or the Monitor, or affecting the Business or the Property, are hereby stayed and
suspended except with the written consent of the Applicant and the Monitor, or leave of this
Court, provided that nothing in this Order shall (i) empower the Applicant to carry on any
business which the Applicant is not lawfully entitled to carry on, (ii) exempt the Applicant
from compliance with statutory or regulatory provisions relating to health, safety or the
environment, (iii) prevent the filing of any registration to preserve or perfeét a security

interest, or (iv) prevent the registration of a claim for lien.
NO INTERFERENCE WITH RIGHTS

16. THIS COURT ORDERS that during the Stay Period, no Person shall discontinue, fail
to honour, alter, interfere with, repudiate, terminate or cease to perform any right, renewal
right, contract, agreement, licence, sub-licence or permit in favour of or held by the Applicant,

except with the written consent of the Applicant and the Monitor, or leave of this Court.
CONTINUATION OF SERVICES

17.  THIS COURT ORDERS that during the Stay Period, all Persons having oral or
written agreements with the Applicant or statutory or regulatory mandates for the supply of
goods and/or services, including without limitation all computer software, communication and
other data services, centralized banking services, payroll services, insurance, triansportation,
services, utility or other services to the Business or the Applicant, are hereby restrained until
further Order of this Court from discontinuing, altering, interfering with or terminating the
supply of such goods or services as may be required by the Applicant, and that the Applicant
shall be entitled to the continued use of its current premises, telephone numbers, facsimile
numbers, internet addresses and domain names, provided in each case that the ﬁonnal prices
or charges for all such goods or services received after the date of this Order are paid by the
Applicant in accordance with normal payment practices of the Applicant or such other
practices as may be agreed upon by the supplier or service provider and each of the Applicant

and the Monitor, or as may be ordered by this Court.

18. THIS COURT ORDERS that as and from the date of this Order, neit;her Chicago
Newspaper Liquidation Corp. (formerly Sun-Times Media Group, Inc.) ("STMG") nor any of
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the other shareholders of the Applicant, nor any of the officers, directors or eEmployees of
STMG or of any such other shareholders shall have any authority or responsibility for any

action or decision taken by or in respect of the Applicant, its Business or its Property.

19. THIS COURT ORDERS that the Applicant is hereby authorized and directed to enter
into a transition services agreement substantially in the form attached as Exhibit P. to the Kram
Affidavit (the "TSA") and that the TSA and the actions required of the Applicant thereunder

are hereby authorized and approved.
NON-DEROGATION OF RIGHTS

20. THIS COURT ORDERS that, notwithstanding anything else containeﬁ herein, no
Person shall be prohibited from requiring immediate payment for goods, servicesg use of lease
or licensed property or other valuable consideration provided on or after the date of this Order,
nor shall any Person be under any obligation on or after the date of this Order to advance or
re-advance any monies or otherwise extend any credit to the Applicant. Nothing 1n this Order

shall derogate from the rights conferred and obligations imposed by the CCAA.
PROCEEDINGS AGAINST DIRECTORS AND OFFICERS

21. THIS COURT ORDERS that during the Stay Period, and except as permitted by
subsection 11.03(2) of the CCAA, no Proceeding may be commenced or continued against
any of the former, current or future directors or officers of the Applicant, including any person
who manages or supervises the management of the business or affairs of the Applicant or is
deemed by law to be a director or officer of the Applicant (referred to collectively as the
"directors and/or officers") with respect to any claim against the directors and/ or officers that
arose before the date hereof and that relates to any obligations of the Applicant whereby the
directors and/or officers are alleged under any law to be liable in their capacitf as directors
and/or officers for the payment or performance of such obligations, until a compromise or
arrangement in respect of the Applicant, if one is filed, is sanctioned by thisf Court or is

refused by the creditors of the Applicant or this Court.



APPOINTMENT OF MONITOR

22.  THIS COURT ORDERS that Ernst & Young Inc. is hereby appointed pursuant to the
CCAA as the Monitor, an officer of this Court, to monitor the business and financial affairs of
the Applicant with the powers and obligations set out in the CCAA or set forth herein and that
the Applicant and its officers, directors, and Assistants shall advise the Monitor of all material
steps taken by the Applicant pursuant to this Order, and shall co-operate ﬂlly with the
Monitor in the exercise of its powers and discharge of its obligations and'providei the Monitor
with the assistance that is necessary to enable the Monitor to adequately carry out the
Monitor's functions. '

23.  THIS COURT ORDERS that the Monitor, in addition to its prescribed rights and
obligations under the CCAA, is hereby directed and empowered to:

(a) monitor the Applicant's receipts and disbursements;

(b)  report to this Court at such times and intervals as the Monitor may deem
appropriate with respect to matters relating to the Property, the Business, and such

other matters as may be relevant to the proceedings herein;

(c)  assist the Applicant, to the extent required by the Applicant, in connection with
the Pension and Benefits Plans (as defined below) and the Pension and Benefits
Payments and Contributions (as defined below);

(d)  advise the Applicant in its development of the Plan and any amendments to the
Plan; '

(¢)  assist the Applicant, to the extent required by the Applicant, with the holding and

administering of creditors’ or shareholders’ meetings for voting on the Plan;

® have full and complete access to the Property, including the premises, books,
records, data, including data in electronic form, and other financial documents of
the Applicant to the extent that is necessary to adequately assess the Applicant's

business and financial affairs or to perform its duties arising under this Order;



-10-

(g)  be at liberty to engage independent legal counsel or such other persons as the
Monitor deems necessary or advisable respecting the exercise of its powers and

performance of its obligations under this Order;

(h) assist the Applicant in pursuing offers for material parts of the Business or

Property, in whole or in part, as contemplated in paragraph 11 of this Order; and

@) perform such other duties as are required by this Order or by this Court from time

to time,

24.  THIS COURT ORDERS that the Monitor shall not take possession of the Property
and shall take no part whatsoever in the management or supervision of the management of the
Business and shall not, by fulfilling its obligations hereunder, be deemed to have taken or
maintained possession or control of the Business or Property, or any part thereof, and nothing
in this Order shall cause the Monitor to be deemed to be an employer of any of thé Applicant’s

employees or an employer in respect of any of the Pension and Benefit Plans.

25. THIS COURT ORDERS that nothing herein contained shall require the Monitor to
occupy or to take control, care, charge, possession or management (separately and/or
collectively, "Possession") of any of the Property that might be environmentally
contaminated, might be a pollutant or a contaminant, or might cause or contribute to a spill,
discharge, release or deposit of a substance contrary to any federal, provincial or other law
respecting the protection, conservation, enhancement, remediation or rehabilitation of the
environment or relating to the disposal of waste or other contamination including, without
limitation, the Canadian Environmental Protection Act, the Ontario Environmental Protection
Act, the Ontario Water Resources Act, or the Ontario Occupational Health and Scizfety Act and
regulations thereunder (the "Environmental Legislation"), provided however that nothing
herein shall exempt the Monitor from any duty to report or make disclosure imposed by
applicable Environmental Legislation. The Monitor shall not, as a result of this Order or
anything done in pursuance of the Monitor's duties almd powers under this Order, be deemed to
be in Possession of any of the Property within the meaning of any Environmental Legislation,

unless it is actually in possession.
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26. THIS COURT ORDERS that the Monitor shall provide any creditor of the Applicant
with information provided by the Applicant in response to reasonable requests for information
made in writing by such creditor addressed to the Monitor. The Monitor shall not have any
responsibility or liability with respect to the information disseminated by it pursuant to this
paragraph. In the case of information that the Monitor has been advised by the Applicant is
confidential, the Monitor shall not provide such information to creditors unle:ss otherwise

directed by this Court or on such terms as the Monitor and the Applicant may agree.

27.  THIS COURT ORDERS that, in addition to the rights and protections .afforded the
Monitor under the CCAA or as an officer of this Court, the Monitor shall incur no liability or
obligation as a result of its appointment or the carrying out of the provisions of this Order,
save and except for any gross negligence or wilful misconduct on its part. Nothing in this
Order- shall derogate from the protections afforded the Monitor by the CCAA or any
applicable legislation. ‘

28. THIS COURT ORDERS that the Monitor, counsel to the Monitor and counsel to the
Applicant shall be paid their reasonable fees and disbursements, in each case at their standard
rates and charges, by the Applicant as part of the costs of these proceedings. The Applicant is
hereby authorized and directed to pay the accounts of the Monitor, counsel for the Monitor
and counsel for the Applicant on a weekly (or such other interval as may be mutﬁally agreed)
basis and, in addition, the Applicant is hereby authorized to pay retainers to :the Monitor,
counsel to the Monitor, and counsel to the Applicant, to be held by them as. security for

payment of their respective fees and disbursements outstanding from time to time.

29. THIS COURT ORDERS that the Monitor and its legal counsel may, and at the
request of the Applicant shall, pass their accounts from time to time, and for this purpose the
accounts of the Monitor and its legal counsel are hereby referred to a judge of the Commercial

List of the Ontario Superior Court of Justice.

30. THIS COURT ORDERS that the Monitor, counsel to the Monitor, the Applicant’s
counsel and Representative Counsel (as defined below) shall be entitled to the benefit of and
are hereby granted a charge (the “Administration Charge”) on the Property, which charge

. shall not exceed an aggregate amount of $750,000, as security for their proféssidnal fees and
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disbursements incurred at the normal rates and charges of the Monitor and such counsel, both
before and after the making of this Order in respect of these proceedings. The Administration
Charge shall have the priority set out in paragraphs 39 and 41 hereof. The priority of the
Administration Charge and the provisions of this Order relating thereto shall survive any
bankruptcy of the Applicant and shall be binding upon any trustee in bankruptcy, receiver or
like person appointed in respect of any of the Applicant or the Property.

APPOINTMENT OF CHIEF RESTRUCTURING OFFICER

31. THIS COURT ORDERS that the agreement (the "CRO Agreement"), substantially
in the form attached as Exhibit "O" to the Kram Affidavit, to engage Dennis Byrci ("Byrd") as
the chief restructuring officer ("CRO") of the Applicant and the engagement of Byrd as the
CRO in accordance with the CRO Agreement are hereby authorized and approvfed,' effective
immediately upon the making of this Order.

32.  THIS COURT ORDERS that, in addition to the powers, duties and responsibilities
set out in the CRO Agreement, the CRO shall, subject in all cases to prior approval of the
Monitor or order of this Court, have and exercise the following powers, duties and
responsibilities, together with such additional or other powers, responsibilities and duties as

hereafter may be approved by the Monitor, or as may be ordered by this Court:

(a)  to assist the Monitor as requested from time to time in connection with its duties
and responsibilities, including without limitation, (i) in securing the books and
records of the Applicant, (i) by providing to the Monitor information and copies
of documents (if in the possession or control of the Applicant) reiating to the
Applicant, including without limitation, relating to its operations, its former
employees, its retirees, its pension and benefit plans, and its assets and liabilities,
and (iii) in responding to enquiries from creditors, former employees, retirees and

other persons in relation to the Applicant;

(b)  to, on behalf of the Applicant, retain and terminate such Assistants as it considers
necessary and appropriate to assist the Applicant or the CRO in the performance

of its duties, on such terms as may be approved by the Monitor or this Court, and
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may provide instructions and directions to any and all Assistants, counsel and

advisors retained by the Applicant;

to provide such assistance to the Applicant in the administration of the Pension
and Benefits Payments and Contributions (as defined below) as is consistent with
the manner in which such Pension and Benefits Payments and Contributions were
administered prior to the date of this Order, but as modified or amended pursuant

to this Order or as may be may be modified by further Order of this Court;

to assist the Applicant in the administration of the Applicant's Business, including
causing the Applicant to pay accounts for goods or services rendered to the
Applicant from and after the date of this Order and approved by the Monitor or
this Court;

to approve and execute any and all agreements, documents, instruments, cheques,
wire payments and transactions and to take such actions and steps on Behalf of the
Applicant to cause the Applicant to do all things authorized and directed by this
Order or as may be approved by the Monitor or further Order of this Court;

to file, on behalf of the Applicant, one or more Plans, for approval by one or more

classes of the Applicant's creditors; and

to seek the direction of this Court at any time and from time to time with respect
to any matter relating to its duties and responsibilities and the exercise of its

powers or otherwise in relation to the Applicant.

33.  THIS COURT ORDERS that the CRO shall be paid by the Applicant for all services
rendered pursuant to the CRO Agreement and this Order in accordance with the terms of the
CRO Agreement.

CRO INDEMNITY AND CHARGE

34.  THIS COURT ORDERS AND DIRECTS that the CRO shall not incur any liability

or obligation as a result of the performance of his duties or his engagement as contemplated

hereunder, save and except for any liability or obligation found by this Court to have arisen
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from gross negligence or wilful misconduct on his part, and that no action or proceedings may
be commenced against the CRO, except with the prior leave of this Court obtained on at least

twenty-one (21) days' notice to the Applicant, the CRO and the Monitor.

35. THIS COURT ORDERS that, without diminishing any rights of the CRO to
indemnification or insurance under any insurance policy, by-law, resolution, agreement or
otherwise at law, the Applicant shall indemnify the CRO from any and all cléims, losses,
damages, costs, charges and expenses which the CRO sustains or incurs by reason of or
relating to the exercise of any power or authority or in the performance of any responsibility,
duty or obligation in his capacity as CRO, save and except to the extent of any léss found by
the Court to have been caused by any gross negligence or wilful misconduct on his part (the
"CRO Indemnity").

36. THIS COURT ORDERS that the CRO shall be entitled to the benefit of and is
hereby granted a charge (the "CRO Charge") on the Property as security for (i) the CRO's
fees and disbursements incurred in accordance with the terms of the CRO Agreement and (ii)
the CRO Indemnity. The CRO Charge shall have the priority set out in paragraphs 39 and 41
of this Order. The CRO Indemnity and CRO Charge shall be in addition to any coverage
available to the CRO and the Applicant under any insurance policy and nothing in this Order
shall absolve, reduce or diminish the obligation of any insurer to provide any payment or

coverage under any insurance policy.

37.  THIS COURT ORDERS that, notwithstanding any language in any applicable
insurance policy to the contrary, no insurer shall be entitled to be subrogated to-or claim the
benefit of the CRO Charge.

33. THIS COURT ORDERS that the CRO Indemnity and CRO Charge and the
provisions of this Order relating thereto shall survive any bankruptcy of the Applicant and
shall be binding upon any trustee in bankruptcy, receiver or like person appointed:in respect of
any of the Applicant or the Property.
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VALIDITY AND PRIORITY OF CHARGES CREATED BY THIS ORDER.

39. THIS COURT ORDERS that the priorities of the Administration Charge and the
CRO Charge (collectively, the “Charges”) as among them, shall be as follows:

First, the Administration Charge, to the maximum amount of $750,0QO; and
Second, the CRO Charge.

40. THIS COURT ORDERS that the filing, registration or perfection of the Charges
shall not be required, and that the Charges shall be valid and enforceable for all purposes,
including as against any right, title or interest filed, registered, recorded or perfected
subsequent to the Charges coming into existence, notwithstanding any such failure to file,

register, record or perfect.

41. THIS COURT ORDERS that each of the Charges shall constitute a charge on the
Property and such Charges shall rank in priority to all other security interests, trusts, liens,
charges and encumbrances, statutory or otherwise (collectively, “Encumbrances™) in favour

of any Person.

42.  THIS COURT ORDERS that except as otherwise expressly provided for herein, or as
may be approved by this Court, the Applicant shall not grant any Encumbrances over any
Property that rank in priority to, or pari passu with, either of the Charges, unless the Applicant
also obtains the prior written consent of the Monitor and the beneficiaries of the Charges, or
further Order of this Court.

43,  THIS COURT ORDERS that the Charges shall not be rendered invalid or
unenforceable and the rights and remedies of the chargees entitled to the benefit of the
Charges (collectively, the “Chargees”) shall not otherwise be limited or impaired in any way
by (a) the pendency of these proceedings and the declarations of insolvency made herein; (b)
any application(s) for bankruptcy order(s) issued pursuant to BIA, or any bankruptcy order
made pursuant to such applications; (c) the filing of any assignments for the general benefit of

creditors made pursuant to the BIA; (d) the provisions of any federal or provincial statutes; or
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(e) any negative covenants, prohibitions or other similar provisions with respect to
borrowings, incurring debt or the creation of Encumbrances, contained in any existing loan
documents, lease, sublease, offer to lease or other agreement (collectively, an “Agreement”)
which binds the Applicant, and notwithstanding any provision to the contrary in any

Agreement:

(a)  the creation of the Charges shall not create or be deemed to constitute a breach by

the Applicant of any Agreement to which it is a party;

(b)  none of the Chargees shall have any liability to any Person whatsoever as a result

of any breach of any Agreement caused by the creation of the Charges; and

(c) the payments made by the Applicant pursuant to this Order and the granting of the
Charges, do not and will not constitute fraudulent preferences, fraudulent
conveyances, transfers at undervalue, oppressive conduct or other challengeable,

voidable or reviewable transactions under any applicable law.

44, THIS COURT ORDERS that any Charge created by this Order over leases or real
property in Canada shall only be a Charge in the Applicant's interest in such real property

leases.
INTERIM ADMINISTRATION OF THE PENSION AND BENEFIT PLANS

45.  THIS COURT ORDERS that the Applicant shall continue to act as the administrator
of all of its pension and benefits plans (the “Pension and Benefits Plans”), subject to the
supervision and overview of the CRO and the Monitor and subject to this and any further
Orders of this Court from and after the date hereof.

46. THIS COURT ORDERS that any persons or entities performing administrative or
payment functions in respect of the Pension and Benefits Plans ("Administratii'e Entities")
are authorized and directed to continue écting in their current capacity and to continue
performing such administrative and payment functions, provided that from and after the date
of this Order (i) reports of all contributions and payments made in respect of each of the

Pension and Benefits Plans shall be provided to the Applicant and the Monitor on the same
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periodic basis as such reports are currently generated; (ii) all contributions and payments in
respect of the Applicant's non-registered Pension and Benefits Plans shall require the prior
approval of the Monitor; (iii) all contributions by the Applicant in respect of the Thomson
Plan, the Sterling Plan, the Hollinger Sterling Plan and the Journal Plan (all as defined in the
Kram Affidavit) shall require the prior approval of the Monitor. '

47.  THIS COURT ORDERS that until further order of this Court, the Applicant, together
with any Administrative Entities on the Applicant’s behalf, shall continue to mai(e payments
to the members or beneficiaries of the Pension and Benefits Plans and contributions to the
Pension and Benefits Plans, as the case may be, as prescribed by the terms of fhe Pension and
Benefits Plans, applicable legislation and as amended or modified by this Order or any

subsequent orders of this Court (the "Pension and Benefits Payments and Contributions™).

48. THIS COURT ORDERS AND DECLARES that any and all Pension and Benefits
Payments and Contributions made from and after the date of this Order in respect of any non-
registered Pension and Benefits Plans shall (unless otherwise provided for m the Plan or
further Order of this Court) be credited against the ultimate entitlements of eacf] member or
beneficiary under such Pension and Benefits Plans pursuant to any final resolution or

restructuring approved by this Court or in any bankruptcy of the Applicant.

49.  THIS COURT ORDERS AND DECLARES that any and all Pension and Benefits
Payments and Contributions made by the Applicant or an Administrative Entity iﬁ accordance
with this Order do not and will not constitute fraudulent preferences, fraudulent conveyances,
transfers at undervalue, oppressive conduct or other challengeable, voidable or reviewable

transactions under any applicable law.
PENSION AND BENEFIT PLANS - REPRESENTATIVE COUNSEL

50. THIS COURT ORDERS that Koskie Minsky LLP ("Representative Counsel") is
hereby appointed as counsel for all members and beneficiaries of the OPEB Plans (as defined
in the Kram Affidavit) in these proceedings for or in respect of any issues Affecting the

members and/or beneficiaries of the OPEB Plans in these proceedings.
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51.  THIS COURT ORDERS that the Applicant shall provide to Representafive Counsel,

without charge:

(a)  the names, last known addresses and last known e-mail addresses (if any) of all of
the members of the OPEB Plans, as well as applicable data regarding their
entitlements, only to be used for the purposes of these proceedings and subject to
confidentiality arrangements satisfactory to the Applicant and Monitor and

applicable privacy laws; and

(b)  upon request of Representative Counsel, such documents and data as may be
relevant to matters relating to the issues in these proceedings includirig documents
and data pertaining to the OPEB Plans, including available financial and actuarial
information regarding the funding and investments of the OPEB Plans.

52. THIS COURT ORDERS that Representative Counsel may, with prior approval of the
Monitor and the Applicant or further order of this Court, retain such actuarial and other
advisors and assistants as may be necessary in connection with its duties as Representative

Counsel.

53. THIS COURT ORDERS that all reasonable professional fees and disbursements that
may be incurred by Representative Counsel and in respect of its advisors and assistants
retained pursuant to paragraph 52 above shall be paid by the Applicant on a monthly basis,
forthwith upon the rendering of accounts to the Applicant. In the event of any disagreement
regarding such fees and disbursements, such disagreement may be remitted to this Court for

determination.

54.  THIS COURT ORDERS that Representative Counsel is authorized to take all steps
and to do all acts necessary or desirable to carry out the terms of this Order, including dealing
with any Court, regulatory body and other government ministry, department or agency, and to

take all such steps as are necessary or incidental thereto.

55.  THIS COURT ORDERS that any individual member of the OPEB Plans who does
not wish to be represented by Representative Counsel in these proceedings shall, within 30

days of publication of notice of the appointment of Representative Counsel' pursuant to
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paragraph 59(b) below, notify the Monitor and Representative Counsel, in. writing, by
delivering an executed copy of the opt-out form attached to the Plan Members Notice (as
defined below) by facsimile or registered mail (the “Opt-Out Notice™), and shall thereafter
not be bound by the actions of Representative Counsel and shall represent themselves or be

represented by any counsel that they may retain exclusively at their own expense.

56. THIS COURT ORDERS that, with the exception of persons who have delivered the
Opt-Out Notice to the Monitor and Representative Counsel in accordance with paragraph 55
above, Representative Counsel shall represent and act for all individual members and
beneficiaries of the OPEB Plans in these proceedings and such individual members and
beneficiaries and any person who may be entitled to claim payments, benefits or
reimbursements under any OPEB Plans through such individual members or beneficiaries or
because such individuals are members or beneficiaries of any OPEB Plan shall be bound by

the actions of Representative Counsel in these proceedings.

57. THIS COURT ORDERS that Representative Counsel shall have no liability as a
result of their appointment or the fulfilment of their duties in carrying out the provisions of
this Order and any subsequent Orders in these proceedings, save and except for any gross
negligence or wilful misconduct on their part and that no action or proceedings mdy be
commenced against the Representative Counsel, except with the prior leave of this Court
obtained on at least twenty-one (21) days' notice to the Applicant, the Representative Counsel
the CRO and the Monitor.

58. THIS COURT ORDERS that Representative Counsel shall be at liberty and are
authorized at any time to apply to this Court, on proper notice to the Monitor and the

Applicant, for advice and directions in the performance or variation of their powers and duties.
SERVICE AND NOTICE
59.  THIS COURT ORDERS that the Monitor shall:

(&)  without delay, publish in the national edition of The Globe and Mail a notice:

® containing the information prescribed under the CCAA; and
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(i)  of the appointment of Representative Counsel pursuant to this Order, in a
form to be agreed upon by Representative Counsel, the Applicant and the
Monitor or, failing such agreement, approved by further order of this
Court; ’

(b)  within ten days after the date of this Order:

(i) send notice of the making of this Order and the appointment of
| Representative Counsel pursuant to this Order, substantially in the form
attached as Schedule "A" to this Order, to the members of thetPension and
Benefits Plans (the “Plan Members”) by ordinary mail at the address of

each such Plan Member as shown on the books and records of the

Applicant (the “Plan Member Notice™);

(i)  post this Order and the Plan Member Notice on the Website (as defined

below); and

(i)  send, in the prescribed manner, a notice to every known creditor who has a
claim against the Applicant of more than $1000, other than the Plan
Members, and prepare a list showing the names and addresses of such
creditors (which, for greater certainty, shall not include the Plan Members)
and the estimated amounts of those claims, and make it publiély available
in the prescribed manner, all in accordance with Section 23(1)(a) of the

CCAA and the regulations made thereunder.

60. THIS COURT ORDERS that the Applicant and the Monitor be at liberty to serve this
Order, any other materials and orders in these proceedings, any noticés or other
correspondence, by forwarding true copies thereof by prepaid ordinary mail, courier, personal
delivery or electronic transmission to the Applicant's creditors or other interested parties at
their respective addresses as last shown on the records of the Applicant and that any such
service or notice by courier, personal delivery or electronic transmission shall be deemed to be
received on the next business day following the date of forwarding thereof, or if sent by

ordinary mail, on the third business day after mailing.
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61. THIS COURT ORDERS that the Applicant, the Monitor, and any party who has filed
a Notice of Appearance may serve any court materials in these proceedings by e-mailing a
PDF or other electronic copy of such materials to counsels' email addresses as recorded on the
Service List from time to time, in accordance with the E-filing protocol of the Commercial
List to the extent practicable, and the Monitor may post a copy of any or all such materials on

its website (http://documentcentre.eycan.com) (the “Website”).
GENERAL

62. THIS COURT ORDERS that the Applicant or the Monitor may from time to time
apply to this Court for advice and directions in the discharge of its powers and duties

hereunder.

63. THIS COURT ORDERS that nothing in this Order shall prevent the Monitor from
acting as an interim receiver, a receiver, a receiver and manager, or a trustee in bankruptcy of

the Applicant, the Business or the Property.

64. THIS COURT ORDERS that this Order and any other Order in these proceedings
shall have full force and effect in all provinces and territories in Canada, in the same manner
in all respects as if the Order had been made by the court enforcing it, and shall have full force

and effect outside Canada.

65. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States, to give
effect to this Order and to assist the Applicant, the Monitor and their respecﬁye agents in
carrying out the terms of this Order. All courts, tribunals, regulatory and administrative
bodies are hereby respectfully requested to make such orders and to provide such assistance to
the Applicant and to the Monitor, as an officer of this Court, as may be necessary or desirable
to give effect to this Order, to grant representative status to the Monitor in-any foreign
proceeding, or to assist the Applicant and the Monitor and their respective agents in carrying
out the terms of this Order.

66. THIS COURT ORDERS that each of the Applicant and the Monitor be at liberty and

is hereby authorized and empowered to apply to any court, tribunal, regulatory or
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administrative body, wherever located, for the recognition of this Order and for assistance in
carrying out the terms of this Order and that the Monitor is authorized and empowered to act
as a representative in respect of the within proceedings for the purpose of having these

proceedings recognized in a jurisdiction outside Canada.

67. THIS COURT ORDERS that any interested party (including the Applicant, the
Monitor and the Representative Counsel) may apply to this Court to vary or amend this Order
on not less than seven (7) days’ notice to any other party or parties likely to be affected by the

order sought or upon such other notice, if any, as this Court may order.

68. THIS COURT ORDERS that this Order and all of its provisions are effective as of
12:01 a.m. Eastern Standard Time on the date of this Order. '
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SCHEDULE "A"
December e, 2009

VIA FIRST CLASS MAIL

Dear Sir/Madam:

Re: Hollinger Canadian Publishing Holdings Co. — CCAA Proceedings and
Appointment of Representative Counsel

On December o, 2009, Hollinger Canadian Publishing Holdings Co. (formerly &) (“HCPH”)
commenced court-supervised restructuring proceedings under the Companies’ Creditors
Arrangement Act (the “CCAA”). Emst & Young Inc. has been appointed by the court as
Monitor in HCPH’s CCAA proceedings pursuant to the Order of the Ontario Superior Court
of Justice (Commercial List) (the "Court") made on December », 2009 (the "Initial Order").

Several years ago, HCPH sold its various newspaper businesses and, for some period of time,
it has had no ongoing business activity. However, it continues to administer post-
employment benefits, post-retirement benefits and pension plans for in excess of 3,000
former employees of what once was the Southam newspaper chain. HCPH has commenced
CCAA proceedings with a view to implementing arrangements to deal with its remaining
assets and liabilities in a fair and orderly manner that takes into account the best interests of
all stakeholders.

In its CCAA proceedings, HCPH has sought and obtained permission from the court to
continue to provide, on an interim basis, all existing benefits to beneficiaries of its pension
and benefit plans (the “Plan Members™), thereby avoiding any sudden interruption in
benefits that could otherwise potentially affect former employees, retirees and others
receiving them.

In addition, as part of the Initial Order HCPH has sought and obtained an order of the court
(the “Representation Order”), appointing the law firm Koskie Minsky LLP as
representative counsel (“Representative Counsel”) to act on behalf of all Plan Members in
respect of issues arising from HCPH's CCAA proceedings that affect the post-employment
and post-retirement benefits, other than registered pension plan benefits, of Plan Members
(“OPEB Benefits”). Under the terms of Initial Order, Koskie Minsky LLP is not appointed
to represent individuals with respect to any registered pension plan matters at this time.

As the Representation Order requires HCPH to pay all reasonable professional fees and
expenses of Representative Counsel you will not be required to pay legal fees for Koskie
Minsky LLP's role as your Representative Counsel in HCPH's CCAA proceedings.
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HCPH will be providing Representative Counsel with individual contact information for all
Plan Members. Individuals that have received this letter directly from the Monitor do not
need to forward their contact information to Koskie Minsky LLP. If you need to for any
reason, you can contact Representative Counsel at:

Koskie Minsky LLP
Suite 900, Box 52

20 Queen Street West
Toronto, ON M5H 3R3

Email: heph@kmlaw.ca
Tel: °
Website: www.kmlaw.ca

If you do not wish to be bound by the Representation Order, you must submit an opt-out
letter to the Monitor and the Representative Counsel on or before e, 2009. A form of opt-out
letter is attached to this letter for your convenience. Individuals who opt-out and wish to
appear in HCPH's CCAA proceedings must obtain independent legal representation or
represent themselves before the court, all at their own expense.

For the time-being, your payments under HCPH's pension and benefits plans will continue
and you are not required to take any action. However, OPEB Benefits are not insured or
pre-funded. They are paid from the available assets of HCPH, which may not be sufficient to
fully fund all OPEB Benefits over the long-term. As a result, it is possible that your OPEB
Benefits may be altered in the future. For this reason, Representative Counsel has been
appointed to represent the interests of Plan Members who do not opt-out, in respect of issues
arising from HCPH's CCAA proceedings that affect OPEB Benefits.

At this time, Plan Members are not required to file a proof of claim in respect of their OPEB
Benefits (or any pension or other claims). A special process may be established for claims,
and Plan Members will be notified of such a process if and when it occurs.

Individuals can obtain more information about HCPH's ongoing CCAA proceedings and can
view the Initial Order and other public court documents at the Monitor’s website. In that
regard, as required by the CCAA, the Monitor has prepared and filed with the Court a report
on the cash-flow statement filed by HCPH in connection with the Initial Order. That report
is available on the Monitor's website. Contact information for the Monitor is as follows:

Emst & Young Inc. :
Court-appointed Monitor of Hollinger Canadian Publishing Holdings Co
222 Bay Street

P.O. Box 251

Toronto, ON M5K 1J7

Tel: 1-888-274-4344
Website: www.ey.com/ca/HCPH



Court File No.

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF CON[PROMISEE OR
ARRANGEMENT IN THE MATTER OF HOLLINGER CANADIAN
PUBLISHING HOLDINGS CO.

APPLICATION UNDER THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

OPT-OUT NOTICE

Emst & Young Inc.

Court-appointed Monitor of Hollinger Canadian Publishing Holdings Co.
Emst & Young Tower

222 Bay Street : , y

P.O. Box 251

Toronto, Ontario M5K 1J7

Attention:

Tel:

Fax: e

1 , am a former employee of Hollinger Canadian Publishing Holdings
Co. ("HCPH"), and am a member or beneficiary of one or more OPEB Plans (as deﬁned in the
Order of Justice o dated e, 2009) (the "Initial Order").

Under Paragraph [55] of that Order, former employees who do not wish Koskie Minsky LLP (the
"Representative Counsel") to act as their representative counsel may opt out.

I hereby notify the Monitor that I do not wish to be represented by or bound by the actions of
Representative Counsel in these proceedings and will be represented as an -independent
individual party to the extent I wish to appear in these proceedings. This Notice shall be binding
upon me and any person to whom I am related or who may otherwise be entitled to claim
payments, benefits or reimbursement under an OPEB Plan under or through me or because I am
a member or beneficiary under such OPEB Plan.

Date Signature



" ueoddy aup 1] s19Ame] |

91L1-€98-91Y ‘Xeq
00TI-€98-91¥ IPL

(Nzyezy# ONST) wyes By
(fozrer# DNSTD 11ed Mg

V1 XS oLRu( ‘0juoIo],
0€1 Xod "O'd ‘00¥€ 9§
90e[d UelpeUE) ISIL] SUQ

d'T1 SHNOI LLANNHAE

YHAIO TVILINI

OJUOIO], Ul PSOUUIIOD STUIPIID0I]

(ILSI'T TVIOYaINNOD)
AOLLSNL A0 1ANOD ONHAdNS

OIIVINO

TT00-£058-60 "ON o[l 1n0H

. ‘0D SONIATOH ONIHSITaNd NVIAVNYD JHONITIOH 40
YHLLVIN HL NI ANV QIANANY SV 9€-0 0 ‘5861 "0'S™ LOV INTWTONVIYY SYOIIATID SHINVINOD HHL 40 YHLLVIN HHL NI



jueorddy oty 103 s10hme |

91L1-£98-91% ‘X8
00Z1-£98-01% :1PL
(I8LTLY# DNST) WAWS MIB]y
(NZy6TH# ONST) ruygeg (eygA
~ (f0TZPep# DNST) HPF 1@

w1 xsR
oueuQ ‘0300
0£1 X0g '0O°d ‘00b€ ums.ww
Q0B[{ UBIpBURD) ISIL] SUQ
dTT1 SANOSL LLANNTL

R/
g 7 T 97 i Mx)s\, I .D%e_w Mw
ey L T e &
sy o gy ] R DI T 2

Al Rl Sead N /AN
LT " ] Sy o] 7 5TV

AN
| LA
v fp #yd .Xx)\»gmmé\é Raadly ®

97

-y

THOOHY NOLLVDI'1ddV

du}i&\,.&.:;éwm%
) Gp Memy ™M YY)
y e fonhbo fp &P ST (7

OJUOIO], Ul POOUSUIIIOD SZUIPSad01g

(LST'T TVIDUAINOD)

e e i i

o sy FRCTY GT) P peon B
I | A s B L
/ ml\cYQ. AN ) v..,iuo...qbg\m. oo Ww

NNt ke 2 /20 Aaktd BhastclE S Bt it S AN

IDLLSAL 40 110D AOKIAADS JoOTI e NP1y o Y00 T
VO Ry T AR vl ey
0N 911 10D T 03

ANV dAANTIAY SV ‘9€-D o

59 K
"0D SONIATOH ONIHSITINd NVIAYNYD YIONITIOH 40 YALLYIN FHL N
‘S86T “D'SM LDV INTWAONVIYY ,SHOLIAAYD STINVINOD THIL A0 YALLVIN H.L NI

B T i T " TE "N ~A— — . /S /TR - RN



e ——

D O 5 '-%q il by
e s /;E.JCM %E%W(Aﬁuﬂ
0’/ = Cc AA PW Al Con I%
el [ cen . booes Ne 7 ‘_zj fg_,fw
Yo P’WP—QAML:—-—»“)— BI&:;/L(_,/— | (04
boe T for ot oo, il of
| -a;lmzmg bt Comnt ) e (N TV
Netg e bcleacos Yo
6wt d do P’SMJZ(.O ch::?\
. b N wlbelde b=, o/
neandee ~ %L'M/LY- | , |
O guﬁ;’/@c) S '&'Z[)'Iafawdp/é«_
bt applesflrec 2 Mw"““ Con e Temer
The plofined fepresecre b Connsd
 Ferlreta. ke &(Q/Y‘ Py PR
Ot fled whiee B L""’“/"Q"’D
Ml D s NS fied Metste TG

P




*OUT JoYYed ] JoTuR(] JO s9a40[dwd PajeuTLIa)
o) 0} [osuno)) aanejuasarday pesodord

By me[upyunueyl (9)
6182-v07-91 (1)
$879-T¥S-91% ()

(46509 #ONST) WINWIBH souwrep

o' ME[UD[D)AeUieye (9)
TL8T0T-91y ()
€807-S6S-91% ()

(MSS8IE #ONST) Aemel ‘[ MdIpUy

€€ HSIN NO ‘ojuoio],
T6 Xog ‘006 NS

1S9 M 19anS usan() 07
dTT AMSNIIN ADISOM

(9107 ‘81 AR 9[qeUINdI ‘S9dA0[dWd PIRUILII) 0)
[esuno)) aanejuasarday] Jo jusunuiodde 10] UONON)

SHLLIYOHLAYV 40 1004

OLNOYOL 1B peouawuwod Jurpa’doid

(LSI'T TVIDYANINOD)
ADLLSAL A0 LINOD YOIHAINS
OINVINO

I8EP80C-1¢ "ON 91eISH
I8€Y80C-1¢ "ON [l HNOH ONI YAHLVAT JHINVA 40 ADLINIINVE HHL 40 d4LLVIN HHL NI



-~ Tab 7



CITATION: MF Global Canada Co. (Re), 2011 ONSC 7100
COURT FILE NO.: 31-OR-207854-T
Date: 20111130

SUPERIOR COURT OF JUSTICE
ONTARIO
(In Bankruptcy and Insolvency)

IN THE MATTER OF THE BANKRUPTCY OF MF GLOBAL CANADA CO,,
OF THE CITY OF TORONTO IN THE PROVINCE OF ONTARIO

HEARD: November 14 and 24, 2011
BEFORE: C. Campbell J.

COUNSEL: CraigJ. Hill for KPMG Inc., Trustee in Bankruptcy of MF Global Canada Inc.
Fred Myers, Brian Empey for Canadian Investor Protection Fund
E.A. Sellers, Tracy Sandler for RBC Dominion Securities
Derrick Tay for CDCC
Harry Underwood for Friedberg Mercantile
Ashley Taylor, proposed Representative Counsel to the Customers
Jeff Carhart for XL Foods Inc.

ENDORSEMENT

1 Three motions were brought by the MF Global Trustee; two were heard on November 14,
2011 and one on November 24, 2011. The first was for the appointment of Customer
Representative Counsel in the bankruptcy of MF Global Canada Co., which was unopposed and
which will permit assistance to the Court in respect of the interest of customers of the bankrupt.

2] The second and third motions sought orders permitting transfer of customer accounts to
Royal Bank of Canada Dominion Securities (RBCDS) pursuant to and as contemplated in the
Account Transfer and Support Agreement between RBCDS and the Trustee, and repayment of
certain amounts that were characterized as a liquidity advance.

[3] The second motion became moot in the intervening time between submissions on the
second and third motions, since there was no need to order a liquidity advance, but the basis for
which the Order was made is relevant for context.

[4] The third motion, heard on November 24, also sought confirmation of an agreement
between the Trustee and the Canadian Investor Protection Fund (“CIPF”) by which payments to
which CIPF might otherwise be obligated assuming final confirmation of claims, would be
estimated and any over-estimated payment would be reimbursed ahead of the "general fund” as
referred to below.

2011 ONSC 7100 (CanLll)



5] The proposed Orders represent the culmination of intense activity on the part of the
Trustee and others to permit customers of the bankrupt to have access to their accounts for
liquidation and trading purposes. All of those who were involved have performed diligently and
effectively to this end and are to be congratulated for their efforts.

[6] The contested area of the relief sought arises from the position of the CIPF, which urges
that it be entitled to be repaid from assets in the customer pool of funds following the allocation
made pursuant to paragraphs 262(1)(a) and (b) of the Bankruptcy and Insolvency Act, R.S.C.
1985, c. B-3 (the "BIA.") The section reads in part:

262. (1) Cash and securities in the customer pool fund shall be allocated in the following
priority:
(a) for costs of administration referred to in paragraph 136(1)(b), to the extent that
sufficient funds are not available in the general fund to pay such costs;
(b) to customers, other than deferred customers, in proportion to their net equity;
and
(c) to the general fund.

el More explicitly, CIPF asserted in the second motion that should it make liquidity
advances or payments to the Trustee to facilitate transfer of customer accounts for which it is
obligated to protect that recovery, CIPF should be permitted over and above any amount that it is
obligated to reimburse customers any additional liquidity amounts advanced before any further
allocation pursuant to section 262(1)(c).

[8] Mr. Taylor on behalf of the customers submits that the scheme of distribution as set out
in s. 262 should be strictly construed and so read would not permit any payment out except to
customers, which would include both insured and uninsured customers. In that event, CIPF
would only be able to recover advances from the general fund referred in 262(1)(c).

91 Despite the able argument of Mr. Taylor, I was not persuaded that the liquidity charge
that was sought here violates s. 262. The scheme of part XII. of the BIA is to permit, among
other things, the transfer to and access by customers of their accounts when a security firm is in
bankruptcy.

[10]  What was sought in the liquidity advance was not in my view a priority to another
creditor to the disadvantage of a customer, but rather the cost of administration of advances in
respect of estimated obligations for transfer to the customer pool.

[11]  Iremain of the view that the liquidity Order sought represents an agreement among CIPF,
the Trustee and other parties, and it would not in my view be in the interests of any of the
customers to see the agreement by which their accounts would be transferred expeditiously put
in jeopardy. This would be the case if the agreement between CIPF and the Trustee were
rejected.

2011 ONSC 7100 (CanLli)



3
[12]  Iconcluded that it was in the interests of both the insured and uninsured customers that
the transfers take place in an expedited fashion as soon as possible and so approved the Order in
the form signed.

[13]  The third motion was in effect a variation of the second. Instead of waiting to pay out its
obligations in the finalization of a proof of claim process to those customers to which it would be
obligated, CIPF agreed to pre-pay its estimated obligation to facilitate early payments to all
customers, not just those to whom CIPF would be responsible and to permit the Trustee to
minimize the time and cost that would otherwise be incurred in a full claims process.

[14]  The scheme of Part XII of the BIA does not explicitly deal with this situation. While
some analogy may be made to a Debtor In Possession (DIP) financing, that analogy does not
adequately reflect this situation. The pre-payment by CIPF of estimated obligations is voluntary.
It did not have to be paid and CIPF is not being reimbursed as would a lender entitled to interest.

[15]  The effect of the Agreement with the Trustee is such that CIPF will make a payment of
an estimated amount that it otherwise has no obligation but for the Agreement to make at this
time. In return for pre-payment of an estimated amount, it seeks to recover any over-payment of
the obligated amount ahead of uninsured customers or the general fund.

[16]  Inmy view, the estimated amount does not give rise to a potential priority to CIPF but
rather significantly saves the time and cost of administration that would otherwise be incurred if
a full claims process were required.

177  For the above reasons, the relief sought on behalf of uninsured customers is denied and
the administration sought by the Trustee is approved in terms of the Order signed.

C. CAMPBELL J.
Released:

2011 ONSC 7100 {CanLlil)
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Indexed as:
Police Retirees of Ontario Inc. v. Ontario Municipal
Employees' Retirement Board

Between
Police Retirees of Ontario Incorporated, plaintiff, and
The Ontario Municipal Employees' Retirement Board, The
Waterloo Regional Police Services Board, The Waterloo
Regional Police Association, and The Waterloo Regional
Police Senior Officers' Association, defendants

[1997] 0.J. No. 3086
35 0.R. (3d) 177
41 0.T.C. 120
17C.CPB. 49
72 A.C.W.S. (3d) 989

Court File No. 1443/96

Ontario Court of Justice (General Division)
Toronto, Ontario

Kiteley J.

Heard: March 20, 1997.
Judgment: July 23, 1997.

(16 pp.)
Practice -- Parties -- Representation orders -- When available.
This was an application to issue a representation order. A multi-employer defined benefit pension

plan for employees of local governments in Ontario was created under the Ontario Municipal
Employees Retirement System Act. The plan offered two types of benefits to employees of basic
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and supplementary benefits. The Waterloo Regional Police Services Board entered into a
supplementary benefit agreement with the Ontario Municipal Employees Retirement System Board
under which employee police officers could receive a full unreduced pension after 30 years of
service once within ten years of retirement age. In 1991 the supplementary benefit became part of
the basic benefit package offered. The money remaining in the fund was declared superfluous by
the OMERS Board. The OMERS Board wrote to contributing employers under the supplementary
agreement and offered five options for the use of the excess funds. The Police Board and Police
Association elected to leave a sum in the account in anticipation of supplementary benefits not yet
introduced and to use the balance to offset the basic plan contributions by the employer to create an
employer contribution holiday. When the provincial government enacted the social contract
legislation the Police Services Board and the Police Association agreed to access the excess funds
available because of the employer contribution holiday to fund the social contract targets.
Representatives of the local retirees' association were not included in the negotiations and only
active members of the force were allowed to vote on the use of the funds. The plaintiff brought an
action claiming entitlement to a share in the excess funds. At issue here was whether a
representation order was to be issued under Rule 10.01(1)(f) of the Ontario Rules of Civil Procedure
to authorize the plaintiff, the Police Retirees of Ontario Inc., to represent police retirees in the
action.

HELD: The application was allowed. The balance of convenience favoured the issuance of the
representation order over individual service and participation. It was within the interests of justice to
make the order. The Police Retirees of Ontario Inc. was an appropriate representative. It was an
established and important organization dedicated to the concerns of its members and the litigation
was consistent with its mandate.

Statutes, Regulations and Rules Cited:

Ontario Municipal Employees Retirement System Act Ontario Rules of Civil Procedure, Rule
10.01(1)(®).

Counsel:

Donna E. Campbell, for the plaintiff.

David Stamp, for OMERS.

Steven L. Moate, for the Waterloo Regional Police Services Board.

Martin Doane, for the Waterloo Regional Police Association and Waterloo Regional Senior
Officers' Association.

1 KITELEY J.:-- The issue in this motion is the circumstances in which a representation order
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should be issued pursuant to Rule 10.01(1)(f) of the Rules of Civil Procedure.
FACTUAL BACKGROUND

2 The Ontario Municipal Employees Retirement System Act, R.S.0. 1990, c. O. 29 (the
"OMERS Act") creates a multi-employer defined benefit pension plan for employees of local
governments in Ontario. Participation in and contribution to the pension plan is obligatory on the
part of the employee and the employer. Members of the Waterloo Regional Police Force participate
in, contribute to and benefit from the OMERS pension plan which is subject to the Pension Benefits
Act, R.S.0. 1990, c. P.8 (the "Pension Benefits Act"), and is administered by the OMERS Board, a
corporation created by the OMERS Act. OMERS offers two categories of pension benefits to
employees: (a) basic benefits, which are specified in the OMERS Regulations; and (b)
supplementary benefits, which employees may receive if their employers enter into supplementary
agreements with OMERS as provided undér the OMERS Regulations.

3 In 1973 the Waterloo Regional Police Services Board (the "Police Board") entered into a
supplementary benefit agreement with OMERS (the "supplementary agreement") to provide a
permanent partial disability supplementary benefit to its employee police officers. The
supplementary agreement was amended on January 13, 1977, to provide an additional
supplementary benefit which enabled police officers who were within ten years of normal
retirement age to retire on a full unreduced pension after 30 years of service. The amendment made
that benefit effective January 1, 1976. Although that benefit was initially paid for by contributions
from both the Police Board and the police officers, an amendment to Regulation 724, R.S.0. 1980,
effective January 1, 1983, eliminated direct contributions from employees who were covered by that
benefit. Direct contributions that had been made by police officers from January 1, 1976, to
December 31, 1982, were, on an optional basis, transferred to the contributor's R.R.S.P.'s or used to
provide additional retirement benefits for the police officers who made such contributions.
Employers continued to contribute. The amending regulation also provided that any supplementary
agreement in force as of December 31, 1982, was deemed to be amended as of January 1, 1983,
until it was amended in fact to accord with the form and content of any agreement as determined by
the Board. In November 1983, the OMERS Board approved the form and content of a
supplementary agreement to reflect the amendment. Although the agreement was approved, the
Police Board and the OMERS Board never executed it.

4 In December 1991, the events began which led to this lawsuit. The supplementary benefit
became part of the basic benefit package offered by OMERS, and was funded through employer
contributions to the basic plan. All members became eligible to retire on an unreduced pension
within 10 years of normal retirement date, after 30 years of qualifying service. This change to the
OMERS basic plan removed the need to provide the supplementary benefit, funded by the
supplementary pension plan. The money remaining in the fund, which had a value of $5,722,742.05
as of December 31, 1991, was declared "largely superfluous” by the OMERS Board. The funds
required for the early retirement of those who retired after January 1, 1976, and before December
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31, 1991, were transferred to the basic plan upon retirement of the member and are not reflected in
the surplus fund.

5 In April 1992 the OMERS Board wrote to the contributing employers who had entered into a
supplementary agreement and offered five options for use of the funds remaining in the
supplementary benefit fund. It took the position that a clause which appears in the 1983 agreement,
which characterized such monies as "excess funds on account", permitted the use of the funds in a
manner to be agreed upon by the OMERS Board and the employer. The Police Board and the Police
Associations elected to leave $2,000,000 in the account in anticipation of supplementary benefits
yet to be introduced and to use the balance to offset the Police Board's basic plan contributions (ie
employer contribution holidays).

6 Contrary to the plaintiff's initial understanding which is reflected in the Statement of Claim, the
funds were not disbursed directly into the OMERS fund. Rather, the funds were applied to pay the
employer's contribution to the basic pension plan. Although there was no direct payment out of the
funds, the contribution holiday freed up monies which the Police Board had set aside for payment to
the basic pension plan, and it is these funds to which the retired members claim a proportional
entitlement. The employer contribution holiday ended in September 1995.

7  Around the time of the discussions concerning the surplus funds, the provincial government
enacted legislation that required a social contract agreement to be entered into between the Police
Board and the Police Associations to minimize the effect of an expenditure reduction programme.
The Police Services Board and the Associations agreed to access the funds held by OMERS with
respect to the members covered by the social contract agreement. It was agreed that $4,065,000 (the
amount available because of the employer contribution holiday) would be used to fund, among
other things, early retirement incentive payments and sick leave gratuities, and would also be
allocated to achieve the social contract targets for the Board and the Associations. No representative
of the local retirees' association or of the plaintiff was present during the negotiations between the
Police Board and the Police Associations. None of the retired members who contributed to the fund
were consulted either before or at the time the social contract agreement was negotiated and signed.
Only active members of the force were permitted to vote on the use of the funds. On August 6,
1993, the date the social contract agreement was signed, the funds were valued at $6,343,628.97
(the "Excess Funds™).

THE ISSUE

8 The issue in this action is whether the police retirees are entitled to a share in the Excess Funds.
If the Court should determine that the police retirees are entitled to a share, the question then
becomes the amount to which they are entitled.

9  The issue for determination on this motion is whether a representation order should be issued
pursuant to Rule 10.01(1)(f) authorizing the Police Retirees of Ontario Incorporated ("P.R.O.") to
represent the police retirees in their action claiming an entitlement to the Excess Funds.
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10 Rule 10.01 (1) and (2) are as follows:

Proceedings in which Order May be Made

(2)

(b)
(©)
(d)
(©)
®

@

10.01(1) In a proceeding concerning,

the interpretation of a deed, will, contract or other instrument, or the
interpretation of a statute, order in council, regulation or municipal by-law or
resolution;

the determination of a question arising in the administration of an estate or trust;
the approval of a sale, purchase, settlement or other transaction;

the approval of an arrangement under the Variation of Trusts Act;

the administration of the estate of a deceased person; or

any other matter where it appears necessary or desirable to make an order under
this subrule, a judge may by order appoint one or more persons to represent any
person or class of persons who are unborn or unascertained or who have a
present, future, contingent or unascertained interest in or may be affected by the
proceeding who cannot be readily ascertained, found or served.

Order Binds Represented Persons

Where an appointment is made under subrule (1), an order in the proceeding is
binding on a person or class so represented, subject to rule 10.03.

(1) Definition of the sub-classes within the class: the threshold issue

11  In paragraph 15 of her factum, counsel for the plaintiff identified five possible sub-classes
within the class of retirees. Suffice it to say that not all those sub-classes will be represented. For
purposes of the motion for a representative order, I accepted the position advanced by counsel for
the plaintiff, supported by counsel for OMERS, namely that the liability issue, that is, the
entitlement of retired members to share in the monies, is a threshold issue. The order I make on the
representative issue is for purposes only of progressing to and through the threshold issue.

12 As indicated below, counsel for the Police Associations raise the conflict between and among
the sub-classes. I agree with the plaintiff and OMERS that the issue of conflict between and among
the sub-classes does not need to be addressed at this time. Should the court find that no entitlement
exists for any retired member, the possibility of conflicting entitlements of the sub-classes need not
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be considered. If the court does find entitlement, the potential for conflict between the sub-classes
will need to be addressed.

(2) Definition of "person” in s. 10 of the Rules of Civil Procedure:

13 Counsel for the Waterloo Regional Police Association and the Waterloo Regional Police
Senior Officers' Association, submitted that the motion should fail on the basis that P.R.O. is a
corporation rather than a natural person and thus may not represent the police retirees.

14  The Rules of Civil Procedure do not provide a definition of the word "person." However, s.
29(1) of the Interpretation Act R.S.0. 1990, c. 1.11, contains the following definition: "person
includes a corporation and the heirs, executors, administrators, or other legal representatives of a
person to whom the context can apply according to law." That definition applies to Rule 10.01. In
Toronto Fire Department Pensioners' Assn. v. Fitzsimmons 40 C.P.C. (3d) 298 at 301 (O.C.G.D.),
Pitt J. held in an application pursuant to Rule 10 that he was not prepared to find, nor did he think it
necessary to find, that "no corporation could be a person’ contemplated by the rule". Accordingly, I
find that there is no compelling reason why a corporation cannot be granted a representation order.

(3) The standard which the plaintiff must meet in order to be granted a representation order

15 The onus is on the plaintiff to satisfy the Court that this is a proper case for a representation
order: see Hardy v. Clancy [1993] O.J. No. 1737 (O.C.G.D.) per McNeely J.

16 The wording of R. 10.01(1)(f) indicates that a representation order will be granted where the
group of persons affected by the order may not be "readily ascertained, found, or served”". OMERS
can create a list of all retirees potentially affected by this action. The respondents (other than
OMERS) therefore suggest that since the proposed class constitutes a group which can be readily
ascertained, found or served, the representation order ought not to be made. However, an analysis of
the cases in which the wording of this provision has been considered suggests that a liberal
interpretation of this requirement has been employed by the courts. In two recent decisions in which
representation orders were made pursuant to s. 10.01(1)(f), the group of persons could be readily
ascertained and/or found, but the court determined that it would be inconvenient for cach member
of the group to be individually served. In Bathgate v. N.H.L. Pension Society, (26 June 1991),
Toronto RE 785/91, Potts J. granted a representation order to seven retired hockey players as
representatives of the player participants in a pension plan. Potts J. mandated that a copy of the
notice indicating that a representation order had been granted be sent by regular mail to all of the
player participants as well as to the beneficiaries of deceased player participants under the plan. A
representation order was made although the group of persons could be readily ascertained, found
and served. /

17  Similarly, in Qit-Fer et Titane Inc. v. Dorr-Oliver Canada Ltd, (9 January 1997), Toronto
B177/96, Cameron J. granted a motion for a representation order to four natural persons to represent
members of a pension plan for employees of Dorr Canada. As was the case in Bathgate, supra, the
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individuals on whose behalf the representation order was made could be ascertained and found.

18 These cases suggest that the test to be applied in considering a request for a representation
order is not whether the individual members of the group can be found or ascertained, but rather
whether the balance of convenience favours the granting of a representation order instead of
individual service upon each member of the group and individual participation in the proceedings.
Such an interpretation is consistent with the legislative purpose behind this provision, which is
designed to encourage an expeditious means of resolving contentious issues without the cost and
expense associated with a Rule 12 order. In analyzing the balance of convenience, I must consider
the inconvenience which would be experienced by each party if the representation order were or
were not granted. There is no evidence of the financial resources of the members of P.R.O. But, by
definition, retirees live on income less than previous wages. I assume that the individual police
retirees are of modest means. To require that an individual police retiree assume financial
responsibility for the representation of all of the police retirees for the purpose of resolving the
threshold issue would impose an undue burden. It would be prohibitive. OMERS is in favour of the
granting of a representation order, and, in fact, suggests that it would be "practical” to do so. Mr.
Stamp has indicated that the issue is an important one which OMERS wishes to have determined as
quickly and efficiently as possible. There are several other supplementary agreements being
negotiated and progress will be hampered until this action is resolved. That resolution is likely to be
more expeditious if a representation order is made. There is no evidence to suggest that individual
members of the respondent Waterloo Regional Police Services Board, the Waterloo Regional Police
Association, or the Waterloo Regional Police Senior Officers’ Association would experience
inconvenience in the event that a representation order is granted. As a result, I find that the balance
of convenience favours the issuance of a representation order. Furthermore, as advocated by
OMERS, it is in the interests of justice to make the order.

(4) Definition of the "class of persons" in s. 10.01(f) of the Rules of Civil Procedure

19 In order to obtain a representation order under Rule 10.01 of the Rules of Civil Procedure, the
proposed plaintiff must provide a certain amount of information in regard to the essential
characteristics of the group. In Township of Bruce v. Thornburn, 57 O.R. (2d) 77(Div. Ct.), Southey
J., writing for the Court, overturned a representation order which had been made in regard to
subscribers of the Bruce Municipal Telephone System. Southey J. determined that the class of
persons which the "Bryce group” had been appointed to represent was not an appropriate one for a
representation order under rule 10.01 since no attempt had been made to describe the essential
characteristics of the members of the "Bryce group "which would give them the claim to subscriber
status which they asserted, nor was any attempt made to limit the class being represented to persons
having the same characteristics. '

20  Similarly, in Toronto Fire Department Pensioners' Association v. Fitzsimmons, 40 C.P.C. (3d)
298 (0.C.G.D.), an application was made to appoint a corporation without share capital to represent
all retired members of a fire department. The applicant had been incorporated by six retired
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firefighters for the purpose of "promoting and protecting the best interest of the Toronto Fire
Department pensioners and their families." Nothing more of substance was known of the
corporation. Pitt J. held that the applicant was not the appropriate representative for the purpose of
this proceeding. At p. 301, he observed that it should not be difficult to find a small group of
persons who could obtain leave of the court to institute representative proceedings after providing
satisfactory evidence of their representative nature, their commonality of interest and their ability to
satisfy costs awards or to provide a satisfactory mechanism for satisfying such awards.

(5) P.R.O.is the appropriate representative:

21 In contrast to the proposed representative plaintiffs in Township of Bruce, supra, and Toronto
Fire Department Pensioners' Association, supra, substantial information exists in regard to the
essential characteristics of the members of P.R.O.. P.R.O. was incorporated on December 30, 1992.
It is administered by an elected Board of Directors consisting of retired police personnel. Sydney
Brown is the President and was one of the founding members. As of October 1996, P.R.O. had over
6000 members. Membership is restricted to retired police officers and spouses, retired police
civilian employees and spouses, and the widows and widowers of both active and retired personnel.
Police officers are automatically enrolled in the organization upon their retirement from the police
force. Individuals pay annual dues of $5.00 while local retirees' associations pay fees of $25.00. A
failure to pay dues does not result in removal from the membership list, but a written request for
removal will. In other words membership is based on status, not on the member taking initiative to
join. Mr. Doane and Mr. Moate describe the membership as "illusory". While it would be more
comforting if membership were actively pursued rather than passively bestowed, the method of
ascribing membership status does not mean that it is any the less representative.

22 P.R.O. is the only provincial organization which is primarily concerned with the advancement
and protection of retired police personnel including assisting members in dealing with government
boards and agencies. It has a written constitution and by-laws. It circulates a newsletter. It has a
permanent office in Kitchener, Ontario. Members from the Waterloo Regional Police Force form
part of the organization. The most recent address list compiled by P.R.O. of retired members in the
Waterloo Regional Police Force lists approximately 176 retired police officers and/or their
surviving spouses.

23  P.R.O. is recognized by OMERS. In his capacity as President of P.R.O., Sydney Brown has
been invited by OMERS to attend consultation meetings held by the OMERS Board. Since
September 1995, the OMERS Board has held four such consultation meetings, the purpose of which
is to discuss with member representatives proposed changes to OMERS affecting the governance of
that organization. As it is not possible to invite all members, the plaintiff asserts that the OMERS
Board focuses on who they perceive to be representatives of those members, as a way of obtaining
effective input. OMERS did not take issue with that assertion. Mr. Brown has attended each
meeting and has been the only representative of the police retirees present. At the most recent
meeting, two groups of retirees were represented: the Municipal Retirees of Ontario and P.R.O. No
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one from the Waterloo Regional Police Association or the Waterloo Regional Senior Officers
Association attended.

24 Based on the foregoing. I find that P.R.O. is an established and important organization
dedicated to the concerns of its members. This litigation is consistent with it's mandate. It is
respected and consulted by OMERS.

25 The defendants have suggested that the plaintiff does not have the requisite solvency for the
purpose of this representative action. During the year ending December 31, 1995, P.R.O. generated
$1,771,104 in revenues as a result of ticket sales for the Garden Bros. Circus which it sponsors.
Most of those funds are expended on the circus. The modest profit and very minor membership fees
are used for administration expenses which for that year, totalled $162,173. P.R.O.'s net income on
December 31, 1995, was $58,415. I conclude that P.R.O.'s financial statements as of December 31,
1995, reveal that it is a solvent corporation with the financial resources necessary to permit it to
litigate this matter and to pay costs if necessary.

26 1 do not accept the submission that since P.R.O. earns 95% of its revenue from running
circuses for children, that if P.R.O. is ultimately ordered to pay costs, those costs would come from
the children. The point is that P.R.O. generates significant revenue. I accept the evidence of Sydney
Brown about it's solvency.

27 Mr. Doane submitted that P.R.O. is not an appropriate representative since it has not been
given proper authority to bring this action by the Waterloo police retirees. On September 14, 1995,
at a quarterly general meeting of the Waterloo Regional Police Retirees Association, a motion was
passed which requested that P.R.O. provide the Association with a loan for legal assistance to
obtain a portion of the Excess Funds. Sydney Brown was present.

28 Following that request, Sydney Brown reported the request to the P.R.O. board which decided
to take the action on behalf of the Waterloo Regional Retirees. P.R.O. did not pass its own
resolution authorizing the legal proceedings and accepting responsibility for the legal expenses
incurred on behalf of P.R.O. and the legal expenses to which it would be exposed if costs were
ordered against P.R.O. Mr. Doane is correct in raising this formal deficiency. But I accept the
uncontradicted evidence of the President that he has the requisite authority.

29 Mr. Doane asserts that P.R.O. cannot be appointed because it does not have the same
characteristics as the members of the class whom it purports to represent: P.R.O. isn't a retiree and
P.R.O. doesn't have a claim against the Excess Funds. If the proposed plaintiff were a natural
person, that argument would be attractive. But if a corporation has status as a person pursuant to
Rule 10, it follows that there must be some leniency in considering the extent to which the
representative plaintiff shares the characteristics of the class. Without that leniency, a corporation
could never succeed as representative plaintiff. Accordingly, the lack of shared characteristics is not
fatal.
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30 Mr. Doane also asserts that P.R.O. cannot be appointed because of the potential for conflict.
Some of the members of P.R.O. have received benefits attributed to the social contract agreement.
Mr. Doane raised the prospect that his clients would counterclaim against all of those who received
such benefits (which he calculated as 70 of the P.R.O. members) to recover the benefits.

31 Once the representation order is made, the "threshold issue" will be addressed. At that point,
P.R.O. will specify which of the five possible sub-classes summarized at paragraph 15 of the
plaintiff's factum will be pursued. Conflict may then arise. At this stage, however, the possibility of
conflict among the members represented does not prevent P.R.O. from acting in a representative
capacity for purposes of addressing the threshold issue.

32 The statement of claim includes allegations against all defendants of breach of fiduciary duty
and unjust enrichment. There are other claims such as breach of statutory duty and breach of
constitution. The three police associations opposed the representation order. But OMERS supported
the request for the limited purpose of determining the threshold issue as a matter of law or on the
basis of a special case under Rule 22. The basis upon which OMERS supports the request are
summarized in paragraph 31 of its factum.

33 Iam particularly influenced by the support from OMERS. It must deal with all OMERS
recipients throughout Ontario. If OMERS is content with the representation order, the opposition by
the Police Associations should not be determinative.

Conclusion

34 For purposes of bringing a motion to establish entitlement only, an order will issue pursuant to
Rule 10 appointing P.R.O. as representative of the retired members of the Waterloo Regional Police
Force who were employed when contributions were made to fund a Supplementary Early
Retirement Benefit (the SERB) provided under a Supplementary Agreement between the Waterloo
Regional Police Services Board and OMERS. I have not specified the period during which
contributions were made. In paragraphs 14 and 15 of the Factum, Ms. Campbell enlarged the
interval to cover the period 1976 to the present. Mr. Stamp opposed some of the sub-classes in
paragraph 15 while Mr. Doane opposed others. If I circumscribed the time frame, I would indirectly
restrict the sub-classes. I am confident that counsel will be able to agree on which of the sub-classes
are unaffected by such conflict. If they are unable to agree, I will hear further submissions.

SECURITY FOR COSTS

35 In his submissions, Mr. Moate raised the prospect of the court making an order for security for
costs as a condition of the representation order. He argues that since the granting of a representation
order is discretionary, that the court could exercise the discretion but on conditions. I have found
that P.R.O. has sufficient solvency to justify a representation order. An order compelling P.R.O. to
post security for costs would be inconsistent with that finding.
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COSTS OF THIS MOTION

36 If counsel are unable to agree as to the costs of this motion, I will hear submissions. Toward
that end, Ms. Campbell should attempt to elicit consensus. Failing such consensus, counsel should
agree on a schedule for filing brief written submissions with Ms. Campbell and Mr. Stamp initiating
and Mr. Moate and Mr. Doane responding. All submissions should be forwarded to me within 40
days unless the summer plans of counsel necessitate a more expanded timetable.

KITELEY J.

qp/d/ala/DRS/DRS
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1 THE CONTEXT

Emp]oymcmaprisethchrgeﬂugmﬂof&osemdﬁomofbuﬁmsorgmh&hmwhohave
little capacity to protect themselves from the effects of insolvency of their debtors. This is due in
large part to the fact that the circumstances surrounding the formation of employment contracts
do not facilitate the use of protective measures. A prospective employee rarely has the
bxgabingpowmdmmndmfomofsecwhyhmrestinﬂmpmpmyofapmw&ve
employer 1o protect against the possibility that amounts owing under an employment contract are
notpnid.Bveninﬂwex&mlynnlikelyeveMasewrityimerestisgivaspawtofthe
mploymmemct,ﬂlmisnowaytocnmeﬁaat'rtwouldpmvideﬂmdu&edpmtecﬁonfor
the employee or prospective employee. Without a special statutory priority role, the security
interest may be subject to extant security Interests in the property of the employer.

Enmhymmdisadvamgedinathermpms.m&emommhermdmthethem
capacity to assess the solvency of an employer or prospective employer. The do not have access
toﬂleprivaemdsofah:sioffcringmnploymcntmdgmem!lydohaveﬂwknow]edgeor
mmummgcthfommimﬁommmmmialsomuponwhichmassmofﬁeﬁsk
involved in giving credit to the business can be made. Further, employses do not have the
capmhywspeadmebssmulﬁngﬁommmpaymnomahrgenmnberofmnsacﬁons. Nor
can an employee “write-off” a loss from non-payment of wages against other income. By
compﬂison,amnmmialsellerofgoodswanmployerhasmywstommWhenmnp!oyu
does not pay, the seller can treat the loss as a cost of doing business which can be factored into
theptioeclrmgedgenenﬂyforgoodssoldwallbuyers.hanycvqn,thenon-paymntisa
busipess loss that can be taken into account when calculating the seller’s income tax.

Historically, provincial legislators have been far more solicitous of the interests of employces
than their federal counterparts. Extensive legislative measures have been implemented by
pmﬁmhlkgismswad&mﬁemblmsmm&mﬁwverymakposiﬁmm
empbymedimOmupymderwnmhwmdgumddebmrmdimhw.Mmm
are numerous and many of them are effective to the extent that they operate in the context of
provincial (and other non-bankruptcy) law. However, only a few of them are effective in
bmhuﬁcy.Anhmdhaﬁe!yhrgsnmb«ofpropwﬂsfmchmgehbmhup&th,inchﬂing
somcmﬂhedhdmﬁkgishﬁomhavebempmfomardwaddressmispmblm&n,mm,
none has received the support of Parliament.

A wage claim made against 2 solvent employer’ presents a very different set of issues than a
wage claim made against an insolvent employer. By definition, a solvent employer has assets
against which the wage claim can be enforced. Consequently, the principal issucs that arise in
this context are those related to speed and efficiency of enforcement. However, where the debtor-

! the balance of this study, the term “employer” includes a former employer and an
“employee” includes a former employee.




employer is insolvent, an additional issue arises: the priority position of the wage claim.
Insolvency by definition means that the employer does not have sufficient assets fo meet the
claims of all of the employer’s creditors. This being the case, the proceeds from the available
assets will either be allocated on a priority basis with the result that some creditors will receive
payment while other will receive nothing, or will be shared on some basis among most or all of
ﬂxeuedhom.AﬂbmﬂmWymdmsohmysymmmbodypoﬁcychoicesﬂmdemhnhow
thehsolvmtemployﬂ’sassaBmtobedism'bmd.Oneofthepolicychoieeswhichisnow
mﬂededhwdbnl%(le)of&eBmhpuyandmemyAdismaemphmbmuseof
the circumstances in which their claims arise and their inability to take protective measures, are
tobegivenapositionsuperior,atlemtforaporﬁonofﬂxeirchims,overﬂaeoﬂwmsecmd
creditors.

Aumﬁmlydiﬁemﬂsaofwnsidmaﬁmsmustbead&essedwhaemevﬂmofmcmopenym
vmtsint!whusteeismallordispmporﬁomtelymﬂcomparedtoﬂlevalueofthepmvabb
claims of the unsecured creditors, including unpaid employees, because the greatest portion of
meassetsofﬁwbmuptemphyerissﬂjcctmmemmommnkym.Asecnwd
creditor has an in rem interest in property of the bankrupt with the resuit that it need not look to
any aspect of i personam debtor-creditor law, whether provincial judgment enforcement law or
bankruptcy law, when it comes to recovering payment from the debtor. The secured creditor can
simply enforce its in rem interest in the collateral and recover payment in that way. Through the
operation of the common law principle of nemo dat quod non habet as reflected in section 71(2)
oftheBaanptcymd!molwmyAct,ﬂwtmswehasatbestaresidml claima to the collateral
shmmly&empuqhﬂrﬂofﬁedcﬁorvmmmm.mismombcmmm
subject 1o the propesty interest of the sccured party.

Sincebnﬂm:pmylawisnmﬂwlawofsemmdumsacﬁons,memigxtexpwtthemuy
and Insolvency Act to say nothing about the rights of secured parties, other than to recognize
expresslyorinferwﬁaﬂyﬂnemodai;n'inciplc,andlmctopmvinciallawﬂ:ere@hﬁonofall
WofmnﬁyhmmluﬁngmmwchhwaHyMWwbegivm
pﬁoﬁtyovaﬁmchhnsofspechltypesofumwmedmedimmmhasmpﬁdunployewofa
bankrupt employer. While this may have been the intention of Parliament, the Supreme Court
omeadahasintmpretedtthdinmchawaytogiveitaveryintmsived’fectonre!aﬁve
prioxity positions of unpaid employees and secured creditors of a bankrupt employer. The result
of the approach taken by the Court is to produce, in some cases, a “priority flip” when
bankmptcyoccurs.Inotherwords,ﬂ)aeﬁ’cctofbmh-upmyistorcverseﬂlepﬁoﬁtyposiﬁonof
unpaid employees and the secured creditors under the law of some provinces.

ThepracﬁmlmsuhofﬁwapproachmkenbyﬁwComtis,innmnycms,todenyrecoveryormy
apprwiabhmweryofmpaidmgeswhmﬂmempbyerhmahmhupt.hmﬁcaﬂy,
provincial legislators have unwittingly exacerbated the problem by providing modemn, efficient
systemsfmmkingmurityinteress.mmostmvinceshisvcryeasymd inexpensive to take a
secmitymmminanmmostofﬂmpresemmﬁmmpersonﬂpmpmyofabusincss
organization. This all-encompassing security imterest can be put in place well before the
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Court File No. CV-09-8201-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
THE HONOURABLE MADAM ) THURSDAY, THE 20™
JUSTICE PEPALL ) DAY OF AUGUST 2009

IN THE MATTER OF SECTION 47(1) OF THE BANKRUPTCY AND INSOLVENCY
ACT, R.S.C. 1985, C. B-3, AS AMENDED, SECTION 101 OF THE COURTS OF JUSTICE
ACT, R.S.0. 1990, C. C. 43, AS AMENDED, AND SECTION 68 OF THE

- CONSTRUCTION LIEN ACT, R.S.0. 1990, C. C. 30, AS AMENDED

BETWEEN:
WESTLB AG, TORONTO BRANCH
Applicant
-and-
THE ROSSEAU RESORT DEVELOPMENTS INC.
Respondent

ORDER

THIS MOTION, made by Alvarez & Marsal Canada ULC; in its capacity as
Court-appointed receiver and manager pursuant to section 101 -of the Courts of Justice
Act (Ontario) (the “CJA”) and trustee and receiver and manager under the Construction
Lien Act (Ontario), and McIntosh & Morawetz Inc., in its capacity as interim receiver
pursuant to section 47(1) of the Bankruptcy and Insolvency Act (the “BIA”), (jointly and
collectively, the “Receiver”), of the undertaking, property and assets of The Rosseau
Resort Developments Inc. (“RRDI”) for an Order: (i) approving and ratifying the
retention of Miller Thomson LLP as representative.counsel (“Representative Counsel™)
to represent those persons (the “Represented Unit Owners”) who have entered into a
rental pool management agreement with The Rossean Resort Management Services Inc.
(“RRMSI”) and are either current owners (the “Unit Owners™) of the condominium
units at the Hotel or existing purchasers of Units who have not closed outstanding
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2.

agreements of purchase of sale with RRDI (the “Existing Unit Purchasers”) unless a
Represented Unit Owner provides written notice to Representative Counsel that they do
not wish to be included as a Represented Unit Owner in these proceedings and (ii), an
Order abridging the time for bringing this motion and dispensing with any further service
of this Motion Record; was heard this day, at 330 University Avenue, Toronto, Ontario.

ON READING the Motion Record of the Receiver dated August 19, 2009
containing the Fifth Report to Court of the Receiver dated August 19, 2009, the Second
Report to Court of the Receiver dated July 3, 2009 and the Fourth Report to Court of the
Receiver dated August 12, 2009 (“Fourth Report”), filed and on hearing the
submissions of independent counsel for the Receiver, counsel for WestLB AG, Toronto
Branch and the Receiver, counsel for the Ad Hoc Committee of Unit Owners, counsel for
Marriott Hotels of Canada Ltd., and counsel for Fortress Credit Corp. not opposing, no

one appearing for any other person on the service list,

1. THIS COURT ORDERS that the timing and method of service of the motion
tecord is hereby abridged and validated such that service on effected on the parties served
with notice of this motion shall be good and sufficient notice of this motion record.

2. THIS COURT ORDERS that Miller Thomson LLP (“Representative
Counsel”) is appointed in these proceedings to represent the Represented Unit Owners,
unless and until written notice is provided by a particular Represented Unit Owner to
Representative Counsel that such Represented Unit Owner does not wish to be a
Represented Unit Owner, and that, subject to further order of the Court, the mandate of
Representative Counsel pursuant to this Order shall be limited to (i) responding to the
motion brought by RRMSI to vary or amend paragraph 6 of the Order of the Honourable
Madam Justice Pepall made in these proceedings on August 18, 2009; and (ii) to bring or
participate in a motion to be brought to appoint a receiver over certain assets of RRMSI.
For greater certainty and without limitation, Representative Counsel shall not be charged
with the responsibility for dealing with any individual Unit Owner or Existing Unit
Purchaser’s purchase of or agreement to purchase a unit.or units in the Hotel (as defined
in the Fourth Report).

7167490_3.D0C



3.

3. THIS COURT ORDERS that the Receiver of RRDI shall provide the last known
e-mail addresses for each Represented Unit Owner to Representative Counsel who shall
then provide to all Represented Unit Owners, within seven (7) days of the date of this
Order, a copy of this Order, and that no further notice is required to be sent to the
Represented Unit Owners in respect of the granting of this Order and the appointment of

Representative Counsel.

4. THIS COURT ORDERS that the fees and disbursements of Representative
Counsel are not to exceed $50,000, absent further order of this Court approving
additional fees and disbursements.

5. THIS COURT ORDERS that Representative Counsel shall be paid its
reasonable fees and disbursements by the Receiver out of the RRDI assets in a timely
manner for fulfilling its mandate in accordance with this Ordet, on the provision of
invoices by the Representative Counsel, to the Receiver. Representative Counsel shall
have the benefit of the Receiver’s Charge, established pursuant to the Amended and
Restated Appointment Order of the Honourable Madam Justice Pepall dated June 2, 2009
in these proceedings in respect of its fees and disbursements. Upen the request of the
Receiver, or any other party, Representative Counsel shall seek the approval of its fees
and disbursements by this Honourable Court.

6. THIS COURT ORDERS that the Representative Counsel may from time to time
apply to this Court for advice and directions in respect of its appointment or the
fulfilment of its duties in carrying out the provisions of this Order or variation of the
powers and duties of Representative Counsel, upon notice to the Receiver and to other
interested parties, unless otherwise ordered by the Court.

7. THIS COURT ORDERS that, the Representative Counsel shall not be liable for
any act or omission in respect of its appointment or the fulfillment of its duties in
carrying out the provisions of this Order and that no action or other proceedings shall be
commenced against Representative Counsel relating to its acting as such, except with
prior leave of this Court, on at least seven (7) day’s notice to the Representative Counsel
and upon further order in respect of security for costs, on a substantial indemnity basis, of

Representative Counsel in connection with any such action or proceeding.

7167490_3.D0C



4.
8. THIS COURT ORDERS that the Representative Counsel shall be given notice
of all motions relating to the matters identified in paragraph 2, to which Unit Owners or

Existing Unit Purchasers are entitled in these proceedings and that Representative
Counsel shall be entitled to represent those on whose behalf it is hereby appointed in all

<<

NN

Joanne Nicoara
Ragistrar, Superior Court of Justice

such proceedings.

ENTERED AT / INSCRIT A TORONTO
ON / BOOK NO:
LE / DANS LE REGISTRE NO.:

AUG 2 0 2009

PER/ PAB:._-”> o
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Court File N ,
NAS A0E-00C_

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

THE HONOURABLE THURSDAY, THE 15TH

REGIONAL SENIOR JUSTICE

)
)
) DAY OF JANUARY, 2015
)

MORAWETZ

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT,R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF TARGET CANADA CO., TARGET
CANADA HEALTH CO., TARGET CANADA MOBILE GP
CO., TARGET CANADA PHARMACY (BC) CORP., TARGET
CANADA PHARMACY (ONTARIO) CORP., TARGET
CANADA PHARMACY CORP., TARGET CANADA
PHARMACY (SK) CORP., and TARGET CANADA
PROPERTY LLC (the “Applicants”™)

INITIAL ORDER

THIS APPLICATION, made by the Applicants, pursuant to the Companies’ Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”) was heard this day at 330
University Avenue, Toronto, Ontario.

ON READING the affidavit of Mark J. Wong sworn January 14, 2015 and the Exhibits
thereto (the “Wong Affidavit”) and the pre-filing report dated January 14, 2015 of Alvarez &
Marsal Canada Inc. (“A&M?”) in its capacity as Proposed Monitor of the Applicants (the “Pre-
Filing Report”), and on hearing the submissions of counsel for the Applicants and the
partnerships listed on Schedule “A” hereto (the “Partmerships”, and collectively with the
Applicants, the “Target Canada Entities”), Target Corporation, A&M, the Directors and

Employee Representative Counsel, and on reading the consent of A&M to act as the Monitor,




SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Application and the
Application Record is hereby abridged and validated so that this Application is properly
returnable today and hereby dispenses with further service thereof.

APPLICATION

2. THIS COURT ORDERS AND DECLARES that the | Applicants are companies to
which the CCAA applies. Although not Applicants, the Partnerships shall enjoy the benefits of

the protections and authorizations provided by this Order.

PLAN OF ARRANGEMENT

3. THIS COURT ORDERS that the Applicants, individually or collectively, shall have the
authority to file and may, subject to further order of this Court, file with this Court a plan of
compromise or arrangement (hereinafter referred to as the “Plan™), between, inter alia, one or 3
more of the Target Canada Entities and one or more classes of their applicable secured and/or

unsecured creditors as the Applicants deem appropriate.

4, THIS COURT ORDERS that the amounts owing by Target Canada Co. (“TCC”) to }
Nicollet Enterprise 1 S.4 r.1. shall be subordinated and postponed to the proven claims of the

unsecured creditors of TCC.
POSSESSION OF PROPERTY AND OPERATIONS

5. THIS COURT ORDERS that the Target Canada Entities shall remain in possession and

control of their respective current and future assets, undertakings and properties of every nature

and kind whatsoever, and wherever situate including all proceeds thereof (the “Property™).
Subject to further Order of this Court, the Target Canada Entities shall continue to carry on
business in a manner consistent with the preservation of the value of their business (the
“Business”) and Property. The Target Canada Entities shall each be authorized and empowered
to continue to retain and employ the employees, advisors, consultants, agents, experts,
appraisers, valuators, brokers, accountants, counsel and such other persons (collectively

“Assistants”) currently retained or employed by them, with liberty to retain such further




Assistants as they deem reasonably necessary or desirable in the ordinary course of business or

for the carrying out of the terms of this Order.

6. THIS COURT ORDERS that the Targét Canada Entities shall be entitled to continue to
utilize the central cash management system currently in place as described in the Wong
Affidavit or, with the consent of the Monitor and the DIP Lender (as defined herein), replace it

with another substantially similar central cash management system (the “Cash Management
| System™) and that any present or future bank providing the Cash Management System
(including, without limitation, Royal Bank of Canada, The Toronto-Dominion Bank, Bank of
America and JPMorgan Chase Bank, National Association (“JPMorgan™)) shall not be under
any obligation whatsoever to inquire into the propriety, validity or legality of any transfer,
payment, collection or other action taken under the Cash Management System, or as to the use
or application by the Target Canada Entities of funds transferred, paid, collected or otherwise
dealt with in the Cash Management System, shall be entitled to provide the Cash Management
System without any liability in respect thereof to any Person (as hereinafter defined) other than
the Target Canada Entities, pursuant to the terms of the documentation applicable to the Cash
Management System, and shall be, in its capacity as provider of the Cash Management System,
an unaffected creditor under the Plan with regard to any claims or expenses it may suffer or

incur in connection with the provision of the Cash Management System.

7. THIS COURT ORDERS that the Target Canada Entities (other than Target Canada
Property LLC and Target Canada Property LP) (collectively, the “DIP Entities™) shall
segregate all cash and non-cash receipts arising out of or in connection with the sale of the
following Property of the DIP Entities (the “DIP Property”), which receipts shall be held in
trust by the DIP Entities as follows:

(a)  net cash proceeds of any sale or other disposition (including as a result of casualty or
condemnation) by the DIP Entities of any DIP Property other than inventory
(whether such inventory is sold or disposed of through return to the vendor or
wholesaler, the liquidation of the inventory by a liquidation agent if appointed by the
Court in connection with the Liquidation Agent Solicitation Process (as defined
herein) or otherwise), which shall be held in trust for and on behalf of the DIP Lender
(as defined herein) and applied, except as otherwise agreed by the DIP Lender in




writing as follows, pursuant to and in accordance with the Term Sheet (as defined

herein):

(i)  first, to pay accrued and unpaid interest on, and expenses in respect of, the
DIP Obligations (as defined herein);

(i)  second, to repay any principal amounts or other DIP Obligations
outstanding; and

(iii)  third, the balance to be paid to the DIP Entities.

8. THIS COURT ORDERS that the Target Canada Entities shall be entitled but not
required to pay the following expenses whether incurred prior to, on or after this Order to the

extent that such expenses are incurred and payable by the Target Canada Entities:

(@ all outstanding and future wages, salaries, employee benefits (including, without
limitation, employee medical, dental and similar benefit plans or arrangements),
vacation pay and expenses payable on or after the date of this Order, in each case
incurred in the ordinary course of business and consistent with existing compensation

policies and arrangements, and all other payroll processing expenses;

(b)  all outstanding or future amounts owing in respect of customer rebates, refunds,

discounts or other amounts on account of similar customer programs or obligations;

(c) all outstanding or future amounts related to honouring gift cards issued before or after
the date of this Order; '

(d)  the fees and disbursements of any Assistants retained or employed by the Target
Canada Entities at their standard rates and charges;

p
(&)  with the consent of the Monitor, amounts owing for goods or services actually

supplied to the Target Canada Entities prior to the date of this Order by:

(1)  logistics or supply chain providers, including customs brokers and freight

forwarders and security and armoured truck carriers;

(i)  providers of credit, debit and gift card processing related services; and




@(iii)  other third party suppliers up to a maximum aggregate amount of
$10,000,000, if, in the opinion of the Target Canada Entities, the supplier
is critical to the Orderly Wind-down (as defined herein); and

® any and all sums due and owing to Amex Bank of Canada and JPMorgan in respect of

credit cards issued to management and employees of the Target Canada Entities.

9. THIS COURT ORDERS that, except as otherwise provided to the contrary herein, the
Target Canada Entities shall be entitled but not required to pay all reasonable expenses
incurred by them in carrying on the Business in the ordinary course during the Orderly Wind-
down after this Order, and in carrying out the provisions of this Order and any other Order of
this Court, which expenses shall include, without limitation: |

(a) all expenses and capital expenditures reasonably necessary for the preservation of the
Property or the Business including, without limitation, payments on account of
insurance (including directors’ and officers’ insurance), maintenance and security

services; and

(b)  payment for goods or services actually supplied to the Target Canada Entities
following the date of this Order.

10. THIS COURT ORDERS that the Target Canada Entities shall remit, in accordance with

legal requirements, or pay:

(8  any statutory deemed trust amounts in favour of the Crown in right of Canada or of
any Province thereof or any other taxation authority which are required to be
deducted from the Target Canada Entities’ employees’ wages, including, without
limitation, amounts in respect of (i) employment insurance, (ii) Canada Pension Plan,

(iii) Quebec Pension Plan, and (iv) income taxes;

(b)  all goods and services taxes, harmonized sales taxes or other applicable sales taxes
(collectively, “Sales Taxes™) required to be remitted by the Target Canada Entities in
connection with the sale of goods and services by the Target Canada Entities, but

only where such Sales Taxes are accrued or collected after the date of this Order, or




where such Sales Taxes were accrued or collected prior to the date of this Order but

not required to be remitted until on or after the date of this Order;

(©) any amount payable to the Crown in right of Canada or of any Province thereof or
any political subdivision thereof or any other taxation authority in respect of
municipal realty, municipal business, workers’ compensation or other taxes,
assessments or levies of any nature or kind which are entitled at law to be paid in
priority to claims of secured creditors and which are attributable to or in respect of the

carrying on of the Business by the Target Canada Entities; and

(d  taxesunder the Income Tax Act (Canada) or other relevant taxing statute giving rise to
any statutory deemed trust amounts in favour of the Crown in right of Canada or any

Province thereof or any political subdivision thereof or any other taxation authority.

1l.  THIS COURT ORDERS that, except as specifically permitted herein, the Target
Canada Entities are hereby directed, until further Order of this Court: (a) to make no payments
of principal, interest thereon or otherwise on account of amounts owing by any one of the
Target Canada Entities to any of their creditors as of the date of this Order; (b) to grant no
security interests, trust, liens, charges or encumbrances upon or in respect of any of the
Property; and (c) to not grant credit or incur liabilities except in the ordinary course of the
Business or pursuant to this Order or any other Order of the Cout.

ORDERLY WIND-DOWN

12.  THIS COURT ORDERS that the Target Canada Entities shall, subject to such
requirements as are imposed by the CCAA and such covenants as may be contained in the term
sheet (the “Term Sheet™) governing the DIP Facility (as defined herein), have the right to:

(a)  permanently or temporarily cease, downsize or shut down any of their respective
businesses or operations, and to dispose of redundant or non-material assets not

exceeding $1,000,000 in any one transaction or $5,000,000 in the aggregate;

(b)  terminate the employment of such of their employees or temporarily lay off such of

their employees as the relevant Target Canada Entity deems appropriate;




(¢)  pursue all offers for sales of material parts of the Business or Property, in whole or
part, subject to prior approval of this Court being obtained before any sale (except as
permitted by paragraph 12(a)) above;

(@ in consultation with, and with the oversight of, the Monitor, engage in discussions
with and solicit proposals and agreement(s) from third parties in respect of the
liquidation of the inventory, furniture, equipment and fixtures located in and/or
forming part of the Property (the “Liquidation Agent Solicitation Process™) and
return to Court for approval of such agreement(s); and

(e)  to apply to this Court for such approval, vesting or other Orders as may be necessary
to consummate sale transactions for all or any part of the Property,

all of the foregoing to permit the Target Canada Entities to proceed with an orderly wind-
down of the Business (the “Orderly Wind-down”).

REAL PROPERTY LEASES

13.  THIS COURT ORDERS that until a real property lease is disclaimed or resiliated in
accordance with the CCAA, the Target Canada Entities shall pay, without duplication, all
amounts constituting rent or payable as rent under real property leases (including, for greater
certainty, common area maintenpance charges, utilities and realty taxes and any other amounts
normally payable to the landlord under its lease, but for greater certainty, excluding accelerated
rent) or as otherwise may be negotiated between the applicable Target Canada Entity and the
landlord from time to time (“Rent”), for the period commencing from and including the date of
this Order, twice-monthly in equal payments on the first and fifteenth day of each month, in
advance (but not in arrears). On the date of the first of such payments, any Rent relating to the
period commencing from and including the date of this Order shall also be paid.

14.  THIS COURT ORDERS that the Target Canada Entities shall provide each of the
relevant landlords with notice of the relevant Target Canada Entity’s intention to remove any
fixtures from any leased premises at least seven (7) days prior to the date of the intended
removal. The relevant landlord shall be entitled to have a representative present in the leased
premises to observe such removal and, if the landlord disputes the relevant Target Canada

Entity’s entitlement to remove any such fixture under the provisions of the lease, such fixture




shall remain on the premises and shall be dealt with as agreed between any applicable secured
creditors, such landlord and the relevant Target Canada Entity, or by further Order of this
Court upon application by the Target Canada Entities on at least two (2) days’ notice to such
landlord and any such secured creditors. If any of the Target Canada Entities disclaims or
resiliates the lease governing such leased premises in accordance with Section 32 of the
CCAA, it shall not be required to pay Rent under such lease pending resolution of any such
dispute (other than Rent payable for the notice period provided for in Section 32(5) of the
CCAA), and the disclaimer or resiliation of the lease shall be without prejudice to the relevant

Target Canada Entity’s claim to the fixtures in dispute.

15. THIS COURT ORDERS that if a notice of disclaimer or resiliation is delivered
pursuant to Section 32 of the CCAA by any of the Target Canada Entities, then (a) during the
notice period prior to the effective time of the disclaimer or resiliation, the landlord may show
the affected leased premises to prospective tenants during normal business hours, on giving the
relevant Target Canada Entity and the Monitor 24 hours’ prior written notice, and (b) at the
effective time of the disclaimer or resiliation, the relevant landlord shall be entitled to take
possession of any such leased premises without waiver of or prejudice to any claims or rights
such landlord may have against the Target Canada Entities in respect of such lease or leased
premises, provided that nothing herein shall relieve such landlord of its obligation to mitigate

any damages claimed in connection therewith.

16. THIS COURT ORDERS that, notwithstanding anything to the contrary in any real
property lease or elsewhere, the Target Canada Entities shall have no obligation to stock or re-
stock and/or operate from any of its locations and/or remodel, fixture or open any new or

renovated stores during these proceedings.
STAY OF PROCEEDINGS

17.  THIS COURT ORDERS that until and including February 13, 2015, or such later date
as this Court may order (the “Stay Period”), no proceeding or enforcement process in any
court or tribunal (each, a “Preceeding”) shall be commenced or continued against or in respect
of the Target Canada Entities or the Monitor or their respective employees and representatives
acting in such capacities, or affecting the Business or the Prqperty, except with the written

consent of the Target Canada Entities and the Monitor, or with leave of this Court, and any and




all Proceedings currently under way against or in respect of the Target Canada Entities or
affecting the Business or the Property are hereby stayed and suspended pending further Order
of this Court.

18.  THIS COURT ORDERS that during the Stay Period, no Person having any agreements
or arrangements with the owners, operators, managers or landlords of commercial shopping
centres or other commercial properties (including retail, office and industrial (warehouse)
properties) in which there is located a store, office or warehouse owned or operated by the
Target Canada Entities shall take any Proceedings or exercise any rights or remedies under
such agreementé or arrangements that may arise upon and/or as a result of the making of this
Order, the declarations of insolvency by the Target Canada Entities or as a result of any steps
taken by the Target Canada Entities pursuant to this Order and, without limiting the generality
of the foregoing, no Person shall terminate, accelerate, suspend, modify, determine or cancel
any such arrangement or agreement or be entitled to exercise any rights or remedies in

connection therewith.

19. THIS COURT ORDERS that during the Stay Period, no Proceeding shall be
commenced or continued against or in respect of Target Corporation and its direct and indirect
subsidiaries (other than the Target Canada Entities) (collectively, “Target US™) arising out of
or in connection with any right, remedy or claim of any Person (as defined herein) against
Target US in connection with any indebtedness, indemnity, liability or obligation of any kind
whatsoever of Target US under contract, statute or otherwise, whether or not such right or
claim is reduced to judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured,
disputed, undisputed, legal, equitable, secured, unsecured, perfected, unperfected, present,
future, known, or unknown, by indemnity, guarantee, surety or otherwise, and whether or not
such right is executory or anticipatory in nature, including the right or ability of any Person to
advance a claim for contribution, indemnity or otherwise, with respect to any matter, action,
cause or chose in action, whether existing at present or commenced in future, which
indebtedness, indemnity, liability or obligation is derivative of the primary liability of the
Target Canada Entities except with the written consent of the Target Canada Entities and
Target US and the Monitor, or with leave of this Court; provided that this paragraph shall not
apply to any present or future bank providing the Cash Management System (including,
without limitation, Royal Bank of Canada, The Toronto-Dominion Bank, Bank of America and
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JPMorgan) in connection with any claims or expenses it may suffer or incur in connection with

the provision of the Cash Management System.
NO EXERCISE OF RIGHTS OR REMEDIES

20. THIS COURT ORDERS that during the Stay Period, all rights and remedies of any
individual, firm, corporation, governmental body or agency, or any other entities (all of the
foregoing, collectively being “Persons” and each being a “Person”) against or in respect of the
Target Canada Entities or the Monitor, or affecting the Business or the Property, are hereby
stayed and suspended except with the prior written consent of the Target Canada Entities and
the Monitor, or leave of this Court, provided that nothing in this Order shall (i) empower the
Target Canada Entities to carry on any business which the Target Canada Entities are not
lawfully entitled to carry on, (ii) affect such investigations, actions, suits or proceedings by a
regulatory body as are permitted by Section 11.1 of the CCAA, (iii) prevent the filing of any
registration to preserve or perfect a security interest, or (iv) prevent the registration of a claim
for lien, and provided further that this paragraph shall not apply to any present or future bank
providing the Cash Management System (including, without limitation, Royal Bank of Canada,
The Toronto-Dominion Bank, Bank of America and JPMorgan) in connection with any claims
or éxpenses it may suffer or incur in connection with the provision of the Cash Management

System.
NO INTERFERENCE WITH RIGHTS

21.  THIS COURT ORDERS that during the Stay Period, no Person shail discontinue, fail
to honour, alter, interfere with, repudiate, terminate or cease to perform any right, renewal
right, contract, agreement, lease, sublease, licence or permit in favour of or held by the Target
Canada Entities, except with the written consent of the relevant Target Canada Entity and the
Monitor, or leave of this Court. Without limiting the foregoing, no right, option, remedy,
and/or exemption in favour of the relevant Target Canada Entity shall be or shall be deemed to

be negated, suspended, waived and/or terminated as a result of this Order.
CONTINUATION OF SERVICES

22, THIS COURT ORDERS that during the Stay Period, all Persons having oral or written
agreements with the Target Canada Entities or statutory or regulatory mandates for the supply




of goods and/or services, including without limitation all computer software, communication
and other data services, centralized banking services, cash management services, payroll and
benefits services, pharmaceutical services, insurance, warranty services, transportation
services, freight services, security and armoured truck carrier services, utility, customs
clearing, warehouse and logistics services or other services to the Business or the Target
Canada Entities, are hereby restrained until further Order of this Court from discontinuing,
altering, interfering with or terminating the supply of such goods or services as may be
required by the Target Canada Entities, and that the Target Canada Entities shall be entitled to
the continued use of their current premises, telephone numbers, facsimile numbers, internet
addresses and domain names, provided in each case that the normal prices or charges for all
such goods or services received after the date of this Order are paid by the Target Canada
Entities in accordance with normal payment practices of the Target Canada Entities or such
other practices as may be agreed upon by the supplier or service provider and each of the

Target Canada Entities and the Monitor, or as may be ordered by this Court.
NON-DEROGATION OF RIGHTS

23.  THIS COURT ORDERS that, notwithstanding anything else in this Order, no Person
shall be prohibited from requiring immediate payment for goods, services, use of leased or
licensed property or other valuable consideration provided on or after the date of this Order,
nor shall any Person be under any obligation on or after the date of this Order to advance or re-
advance any monies or otherwise extend any credit to the Target Canada Entities. Nothing in

this Order shall derogate from the rights conferred and obligations imposed by the CCAA.

KEY EMPLOYEE RETENTION PLAN

24.  THIS COURT ORDERS that the Key Employees Retention Plan (the “KERP”), as
described in the Wong Affidavit, is hereby approved and the Target Canada Entities are

authorized to make payments contemplated thereunder in accordance with the terms and
conditions of the KERP.

25.  THIS COURT ORDERS that the key employees referred to in the KERP shall be
entitled to the benefit of and are hereby granted a charge (the “KERP Charge”) on the

Property, which charge shall not exceed an aggregate amount of $6.5 million to secure




amounts owing to such key employees under the KERP. The KERP Charge shall have the
priority set out in paragraphs 63 and 65 herein.

EMPLOYEE TRUST

26. THIS COURT ORDERS that the creation of the Employee Trust, as defined and
described in the Wong Affidavit, is hereby approved on substantially the terms and conditions
set out in the Employee Trust Agreement, including without limitation the appointments of
Hon. John D. Ground as trustee and the Monitor as administrator (the “Administrator™) of the

Employee Trust and authorizes and directs the Monitor to act in such capacity.

27.  THIS COURT ORDERS that TCC is authorized to process or cause to be processed all
amounts received from the Employee Trust, including making payments to the Beneficiaries

(as defined in the Employee Trust Agreement), subject to and in accordance with the terms and

conditions of the Employee Trust Agreement.

28.  THIS COURT ORDERS that the amounts received by TCC from the Employee Trust
in the hands of TCC and when paid to any payment processor shall be deemed to be held in
trust for and on behalf of the Beneficiaries, subject to and in accordance with the Employee
Trust Agreement and shall not constitute property of TCC, including, without limitation, under
the CCAA and the Bankruptcy and Insolvency Act (Canada) (the “BIA”) and shall not be
subject to the claims of any person other than as provided under the Employee Trust

Agreement.

29. THIS COURT ORDERS that the creation, establishment, funding and administration of
the Employee Trust shall not, in whole or in part, directly or indirectly, (a) cause Target US to
be or be deemed to be, or (b) in any way be relied upon to claim or assert that Target US is or
is deemed to be, either (i) an employer or (ii) a common or related employer under contract,

statute, common law or otherwise of any employee of the Target Canada Entities.

30.  THIS COURT ORDERS that:

(a) each Beneficiary shall be deemed to release the Releasees (as defined in the
Employee Trust Agreement) on the payment of a distribution from the Employee
Trust in respect of such Beneficiary’s Eligible Employee Claim (as defined in the




Employee Trust Agreement), to the extent of such distribution (the “Payment

Release™); and

(b)  each Beneficiary shall be deemed to release the Releasees in respect of the full
amount of the Beneficiary’s Eligible Employee Claim 60 days after the final payment
to such Beneficiary under the Employee Trust dr such later date as the Monitor in its
sole discretion may designate, provided that the Beneficiary has not, on or before
such date, provided notice of dispute to the Monitor and Employee Representative
Counsel (as defined herein) substantially in the manner and form attached as
Schedule “B”; provided further that in the event of any insufficiency of Trust funds to
cover an individual’s total Eligible Employee Claim, only the Payment Release shall
be effective and there shall be no deemed full and final release of the full Eligible
Employee Claim.

EMPLOYEE REPRESENTATIVE COUNSEL

31.  THIS COURT ORDERS that Koskie Minsky LLP (“Employee Representative
Counsel”) is hereby appointed as counsel for all employees other than officers and directors
(the “Employees™) of the Target Canada Entities in these proceedings, any proceeding under
the BIA or in any other proceeding respecting the insolvency of the Applicants which may be
brought before this Honourable Court (the “Insolvency Proceedings™), for any issues affecting
the Employees in the Insolvency Proceedings including, without limitation, with respect to the
Employee Trust Agreement and the Claims Process (as defined in the Employee Trust

Agreement).

32. THIS COURT ORDERS that the Employee Representative Counsel shall commence
the process of identifying no more than 7 Employees to be nominated as Court-appointed
representatives (the “Employee Representatives™) as soon as practicable. The Employee
Representatives, once appointed, shall represent the Employees m the Insolvency Proceedings,
including, without limitation, for the purpose of settling or compromising claims by the

Employees in the Insolvency Proceedings.

33.  THIS COURT ORDERS that notice of the appointment of Employee Representatlve
Counsel shall be provided to the Employees by:




(8  referring thereto in a letter to be sent to the Employees, other than former employees,

by Target Canada Entities, no later than January 19, 2015;
(b)  postings in each place of work;

(c) notice on the Monitor’s Website (as defined herein) and on the Representative

Counsel’s website; and
(d  referring thereto in the notices provided for in paragraph 69 below.

34.  THIS COURT ORDERS that the Target Canada Entities shall provide to Employee

Representative Counsel, without charge:

(a)  the names, last known address and last known email addresses (if any) of all the
Employees as well as applicable data regarding their entitlements, subject to a
confidentiality agreement and to only be used for the purposes of these proceedings;

and

(b)  upon request of Employee Representative Counsel, such documents and data as may
be relevant to matters reiating to the issues in these proceedings, including documents
and data pertaining to the various benefits, termination allowance plans, severance
and termination payments and other arrangements for group health, life insurance,
retirement and severance payments, including up to date financial information

regarding the funding and investments of any of these atrangements.

35.  THIS COURT ORDERS that all reasonable fees and disbursements as may have been
incurred by the Employee Representative Counsel prior to the date of this Order or which shall
be incurred by the Employee Representative Counsel shall be paid by the Target Canada
Entities on a weekly basis, forthwith upon the rendering of accounts to the Target Canada
Entities. In the event of any disagreement regarding such fees, such matters may be remitted to

this Court for determination.

36. THIS COURT ORDERS that Employee Representative Counsel is authorized to take
all steps and to do all acts necessary or desirable to carry out the terms of this Order, including




dealing with any Court, regulatory body or other government ministry, department or agency,

and to take all such steps as are necessary or incidental thereto.

37.  THIS COURT ORDERS that Employee Representative Counsel shall have no liability
as a result of its appointment or the fulfilment of its duties in carrying out the provisions of this

Order save and excep{ for any gross negligence or wilful misconduct on its part.
PROCEEDINGS AGAINST DIRECTORS AND OFFICERS

38. . THIS COURT ORDERS that during thé Stay Period, and except as permitted by
subsection 11.03(2) of the CCAA, no Proceeding may be commenced or continued against any
of the former, current or future directors or officers of the Target Canada Entities with respect
to any claim against the directors or officers that arose before the date hereof and that relates to
any obligations of the Target Canada Entities whereby the directors or officers are alleged
under any law to be liable in their capacity as directors or officers for the payment or
performance of such obligations, until a compromise or arrangement in respect of the Target
Canada Entities, if one is filed, is sanctioned by this Court or is refused by the creditors of the
Target Canada Entities or this Court.

DIRECTORS’ AND OFFICERS’ INDEMNIFICATION AND CHARGE

39.  THIS COURT ORDERS that the Target Canada Entities shall jointly and severally

indemnify their directors and officers against obligations and liabilities that they may incur as

directors or officers of the Target Canada Entities after the commencement of the within | s
proceedings, except to the extent that, with respect to any officer or director, the obligation or i
liability was incurred as a result of the director's or officer's gross negligence or wilful

misconduct.

40.  THIS COURT ORDERS that the directors and officers of the Target Canada Entities
shall be entitled to the benefit of and are hereby granted a charge (the “Directors’ Charge”) on

the Property, which charge shall not exceed an aggregate amount of $64 million, as security for
the indemnity provided in paragraph 39 of this Order. The Directors® Charge shall have the
priority set out in paragraphs 63 and 65 herein.




41. THIS COURT ORDERS that, notwithstanding any language in any applicable
insurance policy to the contrary, (a) no insurer shall be entitled to be subrogated to or claim the
benefit of the Directors' Charge, and (b) the Applicants’ directors and officers shall only be
entitled to the benefit of the Directors’ Charge to the extent that they do not have coverage
under any directors’ and officers’ insurance policy, or to the extent that such coverage is

insufficient to pay amounts indemnified in accordance with paragraph 39 of this Order.
APPROVAL OF ADVISOR AGREEMENTS

42.  THIS COURT ORDERS that the agreement dated January 14, 2015 engaging Lazard
Freres & Co. LLC (“Lazard”) as financial advisor to TCC in connection with the sales process
for the real property assets held by the Target Canada Entities (the “Real Property Portfolio
Sales Process”) in the form attached as a confidential appendix to the Pre-Filing Report (the
“Financial Advisor Agreement”), and the retention of Lazard under the terms thereof, is
hereby ratified and approved and the Target Canada Entities are authorized and directed to
make the payments contemplated thereunder in accordance with the terms and conditions of

the Financial Advisor Agreement.

43.  THIS COURT ORDERS that Confidential Appendix “A” to the Pre-Filing Report shall
be and is hereby sealed, kept confidential and shall not form part of the public record.

44,  THIS COURT ORDERS that the agreement dated January 14, 2015 engaging
Northwest Atlantic (Canada) Inc. (“Nerthwest™) to provide real estate advisory services,
including any required brokerage services, to TCC in respect of the Real Property Portfolio
Sales Process in the form attached as Exhibit V to the Wong Affidavit (the “Real Estate
Advisor Agreement”), and the retention of Northwest under the terms thereof, is hereby
ratified and approved and the Target Canada Entities are authorized and directed to make the
payments contemplated thereunder in accordance with the terms and conditions of the Real

Estate Advisor Agreement.

45.  THIS COURT ORDERS that Lazard and Northwest shall consult with and report to the

Monitor on a regular basis in connection with the Real Property Portfolio Sales Process.




APPOINTMENT OF MONITOR

46. THIS COURT ORDERS that Alvarez & Marsal Canada Inc. is hereby appointed
pursuant to the CCAA as the Monitor, an officer of tﬁis Court, to monitor the business and
financial affairs of the Target Canada Entities with the powers and obligations set out in the
CCAA or set forth herein and that the Target Canada Entities and their direct and indirect
shareholders, officers, directors, and Assistants shall advise the Monitor of all material steps
taken by the Target Canada Entities pursuant to this Order, and shall co-operate fully with the

Monitor in the exercise of its powers and discharge of its obligations and provide the Monitor

with the assistance that is necessary to enable the Monitor to adequately carry out the Monitor's
functions.

47.  THIS COURT ORDERS that the Monitor, in addition to its prescribed rights and
obligations under the CCAA, is hereby directed and empowered to:

(a) monitor the Target Canada Entities’ receipts and disbursements;

(b)  assist with the wind-down of the Business and operations of the Target Canada
Entities;

A A A e e 1

(¢)  liaise with Assistants with respect to all matters relating to the Property, the Business

and such other matters as may be relevant to the proceedings herein;

(d)  oversee and consult with Lazard and Northwest with respect to the Real Property
Portfolio Sales Process;

()  report to this Court at such times and intervals as the Monitor may deem appropriate
with respect to matters relating to the Property, the Business, the Shared Services, the
Orderly Wind-down and such other matters as may be relevant to the proceedings .

herein;

® assist the Target Canada Entities, to the extent required by the Target Canada Entities,

in their dissemination to the DIP Lender and its counsel of financial and other

information as agreed to between the Target Canada Entities and the DIP Lender
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which may be used in these proceedings including reporting on a basis to be agreed
with the DIP Lender;

advise the Target Canada Entities in their preparation of the Target Canada Entities’
cash flow statements and reporting required by the DIP Lender, which information
shall be reviewed with the Monitor and delivered to the DIP Lender and its counsel

on a periodic basis in accordance with the Term Sheet;

advise the Target Canada Entities in their development of the Plan and any

amendments to the Plan;

assist the Target Canada Entities, to the extent required by the Target Canada Entities,
with the holding and administering of creditors’ or shareholders’ meetings for voting

on the Plan;

have full and complete access to the Property, including the premises, books, records,
data, including data in electronic form, and other financial documents of the Target
Canada Entities, to the extent that is necessary to adequately assess the Target Canada
Entities’ business and financial affairs or to perform its duties arising under this
Order;

oversee and consult with the Target Canada Entities, any liquidation agent selected
through the Liquidation Agent Solicitation Process and any Assistants retained
(including brokers), to the extent required, with any and all wind-down activities

and/or any marketing or sale of the Property and the Business or any part thereof;

administer the Employee Trust, in its role as Administrator thereof, in consultation
with the Trustee thereof, TCC and Employee Representative Counsel;

be at liberty to engage independent legal counsel or such other persons, or utilize the
services of employees of its affiliates, as the Monitor deems necessary or advisable

respecting the exercise of its powers and performance of its obligations under this
Order;




(n)  be at liberty to serve as a “foreign representative” of the Applicants in any proceeding
outside Canada;

(o)  assist the Target Canada Entities, to the extent required by the Target Canada Entities,
with any matters relating to any foreign proceeding commenced in relation to any of
the Target Canada Entities, including retaining independent legal counsel, agents,
experts, accountants or such other persons as the Monitor deems necessary or

desirable respecting the exercise of this power; and

(p)  perform such other duties as are required by this Order or by this Court from time to

time.

48.  THIS COURT ORDERS that the Monitor shall not take possession of the Property and
shall take no part whatsoever in the management or supervision of the management of the
Business and shall not, by fulfilling its obligations hereunder, be deemed to have taken or

maintained possession or control of the Business or Property, or any part thereof.

49.  THIS COURT ORDERS that nothing herein contained shall require the Monitor to
occupy or to take confrol, care, charge, possession or management (separately and/or
collectively, “Possession”) of any of the Property that might be environmentally contaminated,
might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release
or deposit of a substance contrary to any federal, provincial or other law respecting the
protection, conservation, enhancement, remediation or rehabilitation of the environment or'
relating to the disposal of waste or other contamination including, without limitation, the
Canadian Environmental Protection Act, the Ontario Envirommental Protection Act, the
Ontario Water Resources Act, or the Ontario Occupational Health and Safety Act and
regulations thereunder (the “Environmental Legislation™), provided however that nothing
herein shall exenipt the Monitor from any duty to report or make disclosure imposed by
applicable Environmental Legislation. The Monitor shall not, as a result of this Order or
anything done in pursuance of the Monitor’s duties and powers under this Order, be deemed to
be in Possession of any of the Property within the meaning of any Environmental Legislation,

unless it is actually in possession.




50.  THIS COURT ORDERS that that the Monitor shall provide any creditor of the Target
Canada Entities and the DIP Lender with information provided by the Target Canada Entities
in response to reasonable requests for information made in writing by such creditor addressed
to the Monitor. The Monitor shall not have any responsibility or liability with respect to the
information disseminated by it pursuant to this paragraph. In the case of information that the
Monitor has been advised by the Target Canada Entities is confidential, the Monitor shall not
provide such information to creditors unless otherwise directed by this Court or on such terms

as the Monitor and the Target Canada Entities may agree.

51.  THIS COURT ORDERS that, in addition to the rights and protections afforded the
Monitor under the CCAA or as an officer of this Court, the Monitor shall incur no liability or
obligation as a result of its appointment or the carrying out of the provisions of this Order,
including for greater certainty in the Monitor’s capacity as Administrator of the Employee
Trust, save and except for any gross negligence or wilful misconduct on its part. Nothing in
this Order shall derogate from the protections afforded the Monitor by the CCAA or any
applicable legislation. '

52. THIS COURT ORDERS that the Monitor, counsel to the Monitor, counsel to the
Target Canada Entities and counsel to the Directors shall be paid their reasonable fees and
disbursements, in each case at their standard rates and charges, whether incurred prior to or
subsequent to the date of this Order by the Target Canada Entities as part of the costs of these
proceedings. The Target Canada Entities are hereby authorized and directed to pay the
accounts of the Monitor, counsel for the Monitor, counsel for the Target Canada Entities and
counsel to the Directors on a weekly basis and, in addition, the Target Canada Entities are
hereby authorized to pay to the Monitor, counsel to the Monitor, counsel to the Target Canada
Entities and counsel to the Directors retainers in the aggregate amount of $1,000,000 to be held

by them as security for payment of their respective fees and disbursements outstanding from

time to time.

53. THIS COURT ORDERS that the Monitor and its legal counsel shall pass their accounts
from time to time, and for this purpose the accounts of the Monitor and its legal counsel are

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice.




54, THIS COURT ORDERS that the Monitor, counsel to the Monitor, counsel to the
Target Canada Entities, counsel to the Directors, Employee Representative Counsel, Lazard
(with respect to its Monthly Fee set out in the Financial Advisor Agreement) and Northwest
shall be entitled to the benefit of and are hereby granted a charge (the “Administration
Charge”) on the Property, which charge shall not exceed an aggregate amount of $6.75
million, as security for their professional fees and disbursements incurred at their respective
standard rates and charges, both before and after the making of this Order in respect of these
proceedings. The Administration Charge shall have the priority set out in paragraphs 63 and
65 hereof.

55. THIS COURT ORDERS that Lazard shall be entitled to the benefit of and is hereby
granted a charge (the “Financial Advisor Subordinated Charge”) on the Property with
respect to its fees under the Financial Advisor Agreement other than its Monthly Fee
thereunder (the “Transaction Fee”), which charge shall not exceed an aggregate amount of $3
million, as security for the Transaction Fee. The Financial Advisor Subordinated Chérge shall
have the priority set out in paragraphs 63 and 65 hereof.

PIP FINANCING

56.  THIS COURT ORDERS that the DIP Entities are hereby authorized and empowered to
obtain and borrow, on a joint and several basis, under a credit facility from Target Corporation
(the “PIP Lender”) in order to finance the DIP Entities’ working capital requirements and
other general corporate purposes and allow them to make such other payments as permitted
under this Order and the Term Sheet (the “DIP Facility”), provided that borrowings under the
DIP Facility shall ndt exceed US$175 million unless permitted by further Order of this Court.

57.  THIS COURT ORDERS that the DIP Facility shall be on the terms and subject to the
conditions set forth in the Term Sheet.

58.  THIS COURT ORDERS that the DIP Facility and the Term Sheet be and are hereby

approved and the DIP Entities are hereby authorized and directed to execute and deliver the
Term Sheet.

59. THIS COURT ORDERS that the DIP Entities are hereby authorized and empowered to

execute and deliver the promissory mote as is contemplated by the Term Sheet (the




“Promissory Note”), and the DIP Entities are hereby authorized and directed to pay and
perform all of their respective indebteduess, interest, liabilities and obligations to the DIP
Lender under and pursuant to the Term Sheet and the Promissory Note as and when the same

become due and are to be performed, notwithstanding any other provision of this Order.

60.  THIS COURT ORDERS that the DIP Lender shall be entitled to the benefit of and is
hereby granted a charge (the “DIP Lender’s Charge”) on the DIP Property, as security for any
and all obligations of the DIP Entities under the DIP Facility, the Term Sheet and the
Promissory Note (including on account of principal, interest, fees, expenses and other
liabilities) (the aggregate of all such obligations being the “DIP Obligations™), which DIP
Lender’s Charge shall be in the aggregate amount of the DIP Obligations outstanding at any
given time. The DIP Lender’s Charge shall not secure an obligation that exists before this
Order is made. The DIP Lender’s Charge shall have the priority set out in paragraphs 63 and
65 hereof.

61.  THIS COURT ORDERS that, notwithstanding any other provision of this Order:

(a) the DIP Lender may take such steps from time to time as it may deem necessary or
appropriate to file, register, record or perfect the DIP Lender’s Charge or the

Promissory Note;

(b)  upon the occurrence of an event of default under the Term Sheet, the Promissory
Note or the DIP Lender’s Charge, the DIP Lender, upon 3 business days’ prior
written notice to the DIP Entities and the Monitor and on application to the Court,
may exercise any and all of its rights and remedies against the DIP Entities or the DIP
Property under or pursuant to the Term Sheet, the Promissory Note and the DIP
Lender’s Charge, including without limitation, to cease making advances to the DIP
Entities and set off and/or consolidate any amounts owing by the DIP Lender to the
DIP Entities against the obligations of the DIP Entities to the DIP Lender under the
Term Sheet, the Promissory Note or the DIP Lender’s Charge, to give notices, or to
apply to this Court for the appointment of a receiver, receiver and manager or interim
receiver, or for a bankruptcy order against the DIP Entities and for the appointment of
a trustee in bankruptcy of the DIP Entities; and
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(¢)  the foregoing rights and remedies of the DIP Lender shall be enforceable against any
trustee in bankruptcy, interim receiver, receiver or receiver and manager of the DIP
Entities or the DIP Property.

62. THIS COURT ORDERS AND DECLARES that the DIP Lender shall be treated as
unaffected in any plan of arrangement or compromise filed by the Target Canada Entities, or
any of them, under the CCAA, or any proposal filed by the Target Canada Entities, or any of
them, under the BIA, with respect to any advances made under the DIP Facility, the Term
Sheet or the Promissory Note. '

VALIDITY AND PRIORITY OF CHARGES CREATED BY THIS ORDER

63. THIS COURT ORDERS that the priorities of the Administration Charge, the KERP
Charge, the Directors’ Charge, the Financial Advisor Subordinated Charge and the DIP
Lender’s Charge, as among them, shall be as follows:

First — Administration Charge (to the maximum amount of $6.75 million);

Second — KERP Charge (to the maximum amount of $6.5 million);

Third — Directors’ Charge (to the maximum amount of $64 million); 4

Fourth — Financial Advisor Subordinated Charge (to the maximum amount of $3

million); and
Fifth — DIP Lender’s Charge.

64. THIS COURT ORDERS that the filing, registration or perfection of the Administration
Charge, the KERP Charge, the Directors’ Charge, the Financial Advisor Subordinated Charge,
“and the DIP Lender’s Charge, (collectively, the “Charges”) shall not be required, and that the
Charges shall be valid and enforceable for all purposes, including as against any right, title or
interest filed, registered, recorded or perfected subsequent to the Charges coming into

existence, notwithstanding any such failure to file, register, record or perfect.

65.  THIS COURT ORDERS that each of the Administration Charge, the KERP Charge,
the Directors’ Charge and the Financial Advisor Subordinated Charge shall constitute a charge




on the Property anci the DIP Lender’s Charge shall constitute a charge on the DIP Property and
such Charges (other than the DIP Lender’s Charge) shall rank in priority to all other security
interests, trusts, liens, charges and encumbrances, claims of secured creditors, statutory or
otherwise (collectively, “Encumbrances™) in favour of any Person, except for any Person who
is 2 “secured creditor” as defined in the CCAA. For greater certainty, the DIP Lender’s Charge
shall rank behind all Encumbrances in favour of any Person.

66. THIS COURT ORDERS that except as otherwise expressly provided for herein, or as
may be approved by this Court, the Target Canada Entities shall not grant any Encumbrances
over any Property that rank in priority to, or pari passu with, any of the Administration Charge,
the KERP Charge, the Directors’ Charge and the Financial Advisor Subordinated Charge,
unless the Target Canada Entities also obtain the prior written consent of the Monitor and the
beneficiaries of the Administration Charge, the KERP Charge, the Directors’ Chargev and the
Financial Advisor Subordinated Charge, or further Order of this Court.

67. THIS COURT ORDERS that the Administration Charge, the KERP Charge, the
Directors’ Charge, the Financial Advisor Subordinated Charge, the Term Sheet, the Promissory
Note and the DIP Lender’s Charge shall not be rendered invalid or unenforceable and the rights
and remedies of the chargees entitled to the benefit of the Charges (collectively, the
“Chargees”) and/or the DIP Lender thereunder shall not otherwise be limited or impaired in
any way by (a) the pendency of these proceedings and the declarations of insolvency made
herein; (b) any application(s) for bankruptcy order(s) issued pursuant to BIA, or any
bankruptcy order made pursuant to such applications; (c) the filing of any assignments for the
general benefit of creditors made pursuant to the BIA; (d) the provisions of any fedéral or
provincial statutes; or (€) any negative covenants, prohibitions or other similar provisions with
respect to borrowings, incurring debt or the creation of Encumbrances, contained in any
existing loan documents, lease, sublease, offer to lease or other agreement (collectively, an
“Agreement”) which binds the Target Canada Entities, or any of them, and notwithstanding

any provision to the contrary in any Agreement:

(@  neither the creation of the Charges nor the execution, delivery, perfection, registration

or performance of the Term Sheet or the Promissory Note shall create or be deemed




to constitute a breach by any of the Target Canada Entities of any Agreement to
which they are a party;

(b)  none of the Chargees shall have any liability to any Person whatsoever as a result of
any breach of any Agreement caused by or resulting from the Target Canada Entities
entering into the Term Sheet, the creation of the Charges, or the execution, delivery

or performance of the Promissory Note; and

(c)  the payments made by the Target Canada Entities pursuant to this Order, the Term
Sheet or the Promissory Note, and the granting of the Charges, do not and will not
constitute preferences, fraudulent conveyances, transfers at undervalue, oppressive

conduct, or other challengeable or voidable transactions under any applicable law.

68.  THIS COURT ORDERS that any Charge created by this Order over leases of real
property in Canada shall only be a Charge in the relevant Target Canada Entity’s interest in
such real property leases.

SERVICE AND NOTICE

69.  THIS COURT ORDERS that the Monitor shall (i) without delay, publish in The Globe
and Mail (National Edition) and La Presse a notice containing the information prescribed under
the CCAA, (ii) within five days after the date of this Order, (A) make this Order publicly
available in the manner prescribed under the CCAA, (B) send or cause to be sent, in the
prescribed manner, a notice to every known creditor who has a claim against the Target
Canada Entities of more than $1000, and (C) prepare a list showing the names and addresses of
those creditors and the estimated amounts of those claims, and make it publicly available in the
prescribed manner, all in accordance with Section 23(1)(a) of the CCAA and the regulations
made thereunder, provided that the Monitor shall not make the claims, names and addresses of

individuals who are creditors publicly available.

70.  THIS COURT ORDERS that any employee of any of the Target Canada Entities that
receives a notice of termination from any of the Target Canada Entities shall be deemed to
have received such notice of termination by no more than the seventh day following the date
such notice of termination is delivered, if such notice of termination is sent by ordinary mail,

expedited parcel or registered mail.
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71.  THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the
“Guide™) 1s approved and adopted by reference herein and, in this proceeding, the service of
documents made in accordance with the Guide (which can be found on the Commercial List

website at  http://www.ontariocourts.ca/sci/practice/practice-directions/toronto/e-service-

commercial/) shall be valid and effective service. Subject to Rule 17.05 this Order shall
constitute an order for substituted service pursuant to Rule 16.04 of the Rules of Civil
Procedure. Subject to Rule 3.01(d) of the Rules of Civil Procedure and paragraph 13 of the
Guide, service of documents in accordance with the Guide will be effective on transmission.
This Court further orders that a Case Website shall be established in accordance with the Guide
with the following URL: http://www.alvarezandmarsal.com/targetcanada (the “Monitor’s
Website™).

72.  THIS COURT ORDERS that if the service or distribution of documents in accordance
with the Guide is not practicable, the Target Canada Entities and the Monitor are at liberty to
serve or distribute this Order, any other materials and orders in these proceedings, any notices
or other correspondence, by forwarding true copies thereof by prepaid ordinary mail, courier,
personal delivery or facsimile transmission to the Target Canada Entities® creditors or other
interested parties at their respective addresses as last shown on the records of the Target
Canada Entities and that any such service or distribution by courier, personal delivery or
facsimile transmission shall be deemed to be received on the next business day following the

date of forwarding thereof, or if sent by ordinary mail, on the third business day after mailing.

GENERAL

73.  THIS COURT ORDERS that the Target Canada Entities or the Monitor may from time
to time apply to this Court for advice and directions in the discharge of its powers and duties

hereunder.

74.  THIS COURT ORDERS that nothing in this Order shall prevent the Monitor from
acting as an interim receiver, a receiver, a receiver and managet, or a trustee in bankruptcy of

the Target Canada Entities, the Business or the Property.

75.  THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States, to give




effect to this Order and to assist the Target Canada Entities, the Monitor and their respective
agents in carrying out the terms of this Order. All courts, tribunals, regulatory and
administrative bodies are hereby respectfully requested to make such orders and to provide
such assistance to the Target Canada Entities and to the Monitor, as an officer of this Court, as
may be necessary or desirable to give effect to this Order, to grant representative status to the
Monitor in any foreign proceeding, or to assist the Target Canada Entities and the Monitor and

their respective agents in carrying out the terms of this Order.

76.  THIS COURT ORDERS that each of the Target Canada Entities and the Monitor be at
liberty and are hereby authorized and empowered to apply to any court, tribunal, regulatory or
administrative body, wherever located, for the recognition of this Order and for assistance in
carrying out the terms of this Order, and that the Monitor is authorized and empowered to act
as a representative in respect of the within proceedings for the purpose of having these
proceedings recognized in a jurisdiction outside Canada, including acting as the foreign
representative of the Target Canada Entities to apply to the United States Bankruptcy Court for
relief pursuant to Chapter 15 of fhe United States Bankruptcy Code, 11 U.S.C. §§ 101-1330, as
amended, and to act as foreign representative in respect of any such proceedings and any

ancillary relief in respect thereto.

77.  THIS COURT ORDERS that any interested party (including the Target Canada Entities
and the Monitor) may apply to this Court to vary or amend this Order at the comeback motion
scheduled for February 11, 2015, on not less than seven (7) calendar days’ notice to any other

party or parties likely to be affected by the order sought or upon such other notice, if any, as

this Court may order.

78.  THIS COURT ORDERS that this Order and all of its provisions are effective as of
12:01 a.m. Eastern Standard/Daylight Time on the date of this Order.




SCHEDULE “A”
PARTNERSHIPS

Target Canada Pharmacy Franchising LP
Target Canada Mobile LP
Target Canada Property LP




SCHEDULE “B”
NOTICE OF DISPUTE REGARDING ELIGIBLE EMPLOYEE CLAIM

I (insert name and employee number if known), am disputing that I have
been paid in full in respect of my Eligible Employee Claim, as such term is defined in the Employee Trust
Agreement. **Please see the Monitor’s website at www.alvarezandmarsal. com/targetcanada or Employee
Representative Counsel’s website at www.kmlaw.ca for further information.**

I am a (insert position) in the Target Canada Co. store located at
(insert address/location).

The basis for my objection is:
(insert full particulars regarding dispute, including all facts and calculations on which you are relying)

Based on the foregoing, I claim that I am owed the sum of §

Dated at this day of ,2015.

Signature:
Address:

Tel:

Email:




METHOD OF DELIVERY:

This notice of dispute must be sent to Employee Repreéentative Counsel and to the Monitor at the following
addresses:

To Employee Representative Counsel:

Koskie Minsky LLP
20 Queen Street West
Suite 900, Box 52
Toronto, ON M5H 3R3

Attention: Susan Philpott
Fax: (416) 204-2897
Email: targetemployees@kmlaw.ca

To the Monitor at;

Alvarez & Marsal Canada Inc.
Royal Bank Plaza, South Tower
200 Bay Street, Suite 2900
P.O.Box 22

Toronto, ON M5J 2J1

Attention: Target Canada Monitor

Fax: (416) 847-5201
Email: targetcanada.monitor@alvarezandmarsal.com
NOTE: THIS MUST BE SENT TO EMPLOYEE REPRESENTATIVE COUNSEL

AND THE MONITOR NO LATER THAN 45 DAYS AFTER YOU
RECEIVE YOUR LAST PAYMENT FROM TCC PAYROLL.
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