
Court File No. 31-2084381
Estate No.: 31-2084381

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)
IN BANKRUPTCY AND INSOLVENCY

IN TIIE MATTER OF THE BANKRUPTCY OF
DANIER LEATHER INC.

FACTUM OF THE TRUSTEE RE: SHAREHOLDER DISTRIBUTION
(Returnable March I, 2018)

February 2, 2018 BENNETT JONES LLP
3400 One First Canadian Place
P.O. Box 130
Toronto ON M5X 1A4

Sean Zweig (LSUC# 573071)
Tel: (416) 777-6254

Preet K. Bell (LSUC# 55526E)
Tel: (416) 777-6513

Fax: (416) 863-1716

Counsel to the Trustee in Bankruptcy,
KSV Kaman Inc.



SERVICE LIST

TO: DAVIES WARD PHILLIPS & VINEBERG LLP

AND TO:

155 Wellington Street West
Toronto, ON M5V 317

Attention: Jay Swartz / Robin Sehwill
Phone: (416) 863-5520 / (416) 863-5502
Email: artz(aldwpv. coin / rsehwill (crldw pv. coin

Counsel to Dallier Leather inc.

KSV KOFMAN INC.

150 King Street West
Suite 2308
'Toronto, ON M51-I 1J9
Attention: Robert Kofman / Robert Harking / Noah Goldstein
Phone: (416) 932-6228 / (416) 932-6225 / (416) 932-6027
Email: bkofinan@ksvadvisory.com / rharlang@ksvadvisory

ngoldstein(a;/ksvadvisory.com

Trustee in Bankruptcy and Receiver

AND TO: CHAITONS LLP

5000 Yonge Street
10th Floor
Toronto, ON M2N 7E9

Attention: Harvey Chaiton
Phone: (41.6) 218-1129
Email: Harvey((ilehaitons.com

Counsel to the Directors and Officers olDanier Leather Inc.

AND TO: MCMILLAN LLP

Brookfield Place, Suite 4400
Bay Wellington Tower
181 Bay Street
Toronto, ON 1\451 2T3

Attention: Christopher Garrah
Phone: (416) 307-4211
I mail: christopher.garrah4;Themillan.ca

Counsel /or Great American Group LLC



AND TO: OSLER, HOSKIN & HARCOURT LLP

1000 De La Gauchetiere Street West, Suite 2100
Montreal, QC H3B 4W5

Attn: Sandra Abitan and Martino Calvaruso
Tel: (514) 904-5648/(416) 862-6665
Fax: (514) 904-8101

sabitan@osler.com Aucalvaruso(dusler.com

Counsel lOr a contractual joint venture comprised ofillerchant Retail
Solutions, ULC and Gordon Brothers Canada ULC

AND TO: COWLING LAFLEUR HENDERSON LLP

I First Canadian Place
100 King Street West
Suite 1600
Toronto, ON M5X I G5

Attention: David F. W. Cohen / Harold D Chatawav / Clifton Prophet
Phone: (416) 369-6667 / (416) 862-4495 / (416) 862-3509

david.coben gowlings.com / hitrold.chataway@gowlings.com /
elifton.prophet@gowlings.com

Counsel for Canadian Imperial Bank of Commerce

AND TO: TORYS LLP

30 1̀' Floor
79 Wellington Street West
Box 270, TD South Tower
Toronto, ON 1\451K 1N2

Attention: David Bish
Phone: (416) 865-7353
Email: dbish(a)torys.eom

Counsel for The Cadillac Fairvielt Corporation Limited

AND TO: MCLEAN & KERR LLP

Suite 2800
130 Adelaide St. West
Toronto, ONIV1514 3P5

Attention: Linda Galessicre / Walter Stevenson / Gus Camelino
Phone: (416) 369-6609 / (416) 369-6602 / (416) 369-6621
Email: lgalessiere eOucleankerr.com / wstevenson@mcleankerr.com /
geamelino@bueleankerr,com

Counsel for Certain Landlords



AND TO: OXFORD PROPERTIES GROUP

Royal Bank Plaza, North Tower
200 Bay Street, Suite 900
Toronto, ON M5,1 2J2

Attention: Karen Tsang, Director, Legal — Real Estate Management
Phone: (416) 865-8447
Email: ktsang((iiA fordproperties.com

AND TO: LAWRENCE M. MOSKOVIC, LL.B., M.B.A.

Barrister & Solicitor
340 Sheppard Avenue East, Suite 200
Toronto, ON 1\42N 3B4

Phone: (416) 441-2116
Fax: (416) 499-1652

moskovic0Jdireet.com

Cotrasv1161 Nuniounl ilneasicr Inc.

AND TO: SIMON PROPERTY GROUP, L.P.

225 West Washington Street
Indianapolis, IN 46204-3438 USA

Attention: Brittany Kime, Attorney Legal Collections / Ron Tucker / Tory
Bridges
Phone: (317) 263-7054
Email: brittany.kime((-(simon.com rtucket tbridges

AND TO: BLANEY MCMURTRY BARRISTERS & SOLICITORS LLP

2 Queen Street East, Suite 1500
Toronto, ON R/15C 3G5

Attention: John C. Wolf
Phone: (416) 593-2994
Email: jwolf@blaney.eom

Lalviers for the Bentall Kennedy Landlords'



AND TO: WEST EDMONTON MALL PROPERTY INC.

AND TO:

AND TO:

3000, 8882 170 Street
Edmonton, Alberta T5T 4M2

Attention: John Colbert/Louise Murphy
Email: john.eolbert i'/Avem.ca / louise.murphy@wem.ca

PRIINIESHARES WORLD MARKETS/VONWIN CAPITAL

261 Fifth. Avenue, 22"0 Floor
New York, NY 10016 USA

Attention: Neil Desai
Phone: (212) 889-3088
Fax: (212) 889-2232
Email: nd(iOrimeshares.com

KOSKIE MINSKY LLP

20 Queen Street West
Suite 900
Toronto, Ontario
M5.11 3R3

Attention: James Flarnum
Phone: 416-542-6285
Email: jharnum@kmlaw.ca

Representative Counsel /0i Former Employees

AND TO: HEWLETT-PACKARD FINANCIAL SERVICES CANADA COMPANY

5150 Spectrum Way
Mississauga, ON L4W 501

AND TO: HONDA CANADA FINANCE INC.

180 Honda Boulevard
Markham, ON L6C 01-19

AND TO: TOYOTA CREDIT CANADA INC.

80 Micro Court
Suite 800
Markham, ON L3R 9Z5



AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

OFFICE OF THE SUPERINTENDENT OF BANKRUPTCY CANADA

25 St. Clair Avenue F, 611' Floor
Toronto, ON M4T 1M2

ONTARIO SECURITIES COMMISSION

20 Queen St. W
Toronto, Ontario I\4514 3S8

MINISTRY OF GOVERNMENT AND CONSUMER SERVICES
Central Production and Verification Services Branch

393 University Avenue, Suite 200
Toronto ON M5G 2M2

CANADA REVENUE AGENCY'
Toronto Centre Tax Services Office

1 Front Street West
Toronto, ON i\45,1 2X6

DEPARTMENT OF JUSTICE

The Exchange Tower
130 King Street West
Suite 3400, P.O Box 36
Toronto, ON 1\45X I K6

OFFICE OF THE PUBLIC GUARDIAN AND TRUSTEE
Legal Services Branch

595 Bay Street, Suite 800,
Toronto, ON, MSG 2M6



TABLE OF CONTENTS

Page No.

PART I: OVERVIEW 1

PART II: FACTS 2

PART ISSUES 9

PART IV: LAW & A RG U M ENT 9

A. Authority for the motion   I 0
B. The Court's jurisdiction to grant the proposed Order  10
C. When a Court should exercise its inherent jurisdiction  12
D. This case warrants the exercise of inherent jurisdiction   14

I. A JUnctional gap exists in the 13111 and applicable corporate and securities toms  14
2. The benefit glapproving the Shareholder Distribution Process outweighs any

potential prejudice  19

(h) The Shareholder Distribution Process is the most cost and time effective
process   20

(c) There is no prejudice to Shareholders (or other parties)  24

PART V: ORDER REQUESTED 27



PART I: OVERVIEW

1. KSV Kofman Inc. ("KSV"), in its capacity as the trustee in bankruptcy itOr Danier Leather

Inc., brings this motion for directions under section 34 of the Bankruptcy and Insolvency Act.' The

Trustee seeks an order, among other things, approving the proposed Shareholder Distribution

Process (as defined below) to allow it to make one or more distributions to DaMer's shareholders

of the surplus remaining in Danier's estate.

All creditors' claims have been paid in full -- including with statutorily mandated interest —

leaving a surplus of approximately $14.85 million. Notwithstanding the Danier shareholders'

ultimate entitlement to the surplus funds, Daniel- no longer has a board of directors or any officers,

and thus cannot comply with the procedural corporate and securities law formalities ordinarily

applicable to public company distributions to shareholders, whether by way of a reduction of stated

capital or declaration of a dividend, under the Business Corporations Act (Ontario).2 Relief is

accordingly sought from these requirements in order to allow the trustee in bankruptcy to make

the distribution to shareholders. Any other potentially available methods of distributing the surplus

to shareholders (for example, through a winding-up process under the 013CA or through the

existing receivership proceedings) would be more costly and time-consuming, thus decreasing the

funds available for distribution and unduly delaying any distribution of the surplus funds and

administration of DaniCIIS estate without any practical benefit.

3. The Court has the jurisdiction, under the BIA and pursuant to its inherent jurisdiction, to

approve the Shareholder Distribution Process. That jurisdiction should be exercised in this case on

the basis that a "functional gap" exists within the 13 11 and the 013(.14; neither statute contemplates

how a bankrupt corporation with a surplus after paying all creditors in full is to distribute the

R_S.C: 1985. c. B-3, as am. (" BIA").
2 R.S .0 1990, c B. 16, as am. ("OBCA").
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surplus to its shareholders where it no longer has any directors Of officers. The Shareholder

Distribution Process is a pragmatic solution to this .functional gap, and will allow .for the efficient,

timely and cost-effective distribution of the surplus to Danier's shareholders. The Shareholder

Distribution Process will realize significant benefit for Danier's shareholders (by maximizing each

shareholder's individual recovery), and will not result in any prejudice to their interests. Approving

the Shareholder Distribution Process is also consistent with the objectives of the BL-1 and the role

of the Court in implementing practical solutions in insolvency proceedings.

PART [I: FACTS

Background

4. Danier Leather Inc. ("Danier" or the "Company") is incorporated under the OBC/1 and is

a reporting issuer under Ontario securities laws.' Danier was a designer, manufacturer, and retailer

of leather and suede apparel and accessories. The Company's merchandise was predominantly

marketed under the "Danier" brand name at 76 leased stores across Canada at the time it

commenced the insolvency proceedings described below.

5. On February 4, 2016, Danier filed a Notice of Intention to Make a Proposal ("NOI")

pursuant to subsection 50.4(1) of the 811. KSV was appointed proposal trustee (the "Proposal

Trustcc").4

6. Pursuant to an Order of Mr. Justice Penny, dated February 8, 2016, the Proposal Trustee

carried out a sales and investor solicitation process ("SISP").5 The SNP did not generate any viable

going concern bids. Danier subsequently entered into an agreement to engage a liquidator to sell

Sixth Report to the Court of KSV Kohnan Inc as Trustee in Bankruptcy of Danier Leather Inc. ("Sixth Report")
at 3, Trustee's Motion Record ("MR"), Tab 2.
4 Sixth Report at 1, MR, Tab 2.
5 Order of Mr. Justice Penny, dated February 5, 2016,   N/II-R 'tab 3.
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the Company's inventory, furniture and equipment at its leased store locations. The Court approved

the agreement on March 7, 2016 and the liquidation was completed on May 9, 2016.6

7. On .March 17, 2016, the board of directors of Danier (the "Board") passed a resolution

directing the Company to make an assignment into bankruptcy. At the same time, all members of

the Board tendered their resignations, with those resignations becoming effective on the date of

bankruptcy.?

S. On March 21, 2016, Danier made an assignment into bankruptcy and KSV was appointed

as the trustee in bankruptcy (the "Trustee"). KSV was also appointed receiver (the "Receiver") of

the Company's property, assets and undertakings under section 101 of the Cowls ()I:Justice Act

pursuant to an Order made on March 21, 9016.8

9. Since KSV's appointment as Trustee and Receiver, it has undertaken a number of steps to

administer Danier's estate, including:

(a) The Receiver completed the sale of certain of the Company's intellectual property

(and related assets) and the assignment of three of the Company's leasehold

interests.`'

(b) The Trustee ran a process to solicit, determine and resolve claims against the

Company's former directors and officers (the "D&O Claims"), pursuant to an

Order of Mr. Justice Newbould, dated August 1 1, 2016.10 No D&O Claims were

filed.

Sixth Report at 5-6, MR, Tab 2.
Sixth Report, at 1, 3, MR, Tab 2.
R.S.O 190, c. C. 43 as am, Sixth Report, at 1, MR, Tab 2.
Sixth Report, at 5, MR, 'lab 2; Second Report to the Court of*KSV Korman inc., as Receiver ol'Danicr Leather Inc.

("Second Report") at 4, MR Tab 4.
10 Order of Mr. Justice Newbould, dated August 11, 2016, MR, Tab 5.
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(c) The Trustee, in consultation with Koskic Minsky LLP, the Court-appointed

representative counsel to the .former Danicr employees, developed an employee

claims methodology to calculate the claims of the employees as a result of the

termination of their employment. The employee claims methodology was approved

by Order of Mr. Justice Penny, dated November 8, 2016." All employee claims

have been paid in full."

There are no remaining creditors

10. At this stage in the bankruptcy proceedings, there are no remaining known creditors." The

Receiver has completed the realization process for the Company's business and assets, and paid all

funds generated from this process to the Trustee.

1 1 . The Trustee has applied the funds to satisfy in full all proven creditors' claims, including

with statutory interest of 5% per a' nnum (as mandated under s. 143 of the 131.4) and the

superintendent's levy (as required by s. 147 of the B/11_)." There are no outstanding disputed

claims.

12. Having fully satisfied all proven creditors' claims, a surplus (the "Surplus") of

approximately 814.85 million remains in Danier's estate."'" Under section 144 of the 1111, a

bankrupt is entitled to any surplus remaining after payment in full of creditors with interest and of

the costs, charges and expenses of the bankruptcy proceedings. Danier has no remaining business

operations or assets and, as a result, there is no other possible recipient of the Surplus other than

I I Order of Mr. Justice Penny. dated November 8, 2016, MR Tab 6.
12 Sixth Report, al 6, iV1R, Tab 2.
13 Sixth Report, al 6, MR, Tab 2.
Sixth Report, at 6, MR Tab 2.

I S Sixth Report, at 6-7, MR Tab 2. This figure represents the Surplus remaining, after deduction for the expenses of the
Trustee and Receiver.
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the shareholders of the Company, who are ultimately legally entitled to it (under s. 22 of the

0,13CA).16

The Shareholders

13. Immediately prior to the Company's bankruptcy, Danier had 3,854,168 issued and

outstanding shares comprised of:

(a) 2,629,839 subordinate voting shares ("SV Shares"). The SV Shares are widely held

and were, prior to Danier's bankruptcy, listed and posted .for trading- on the Toronto

Stock Exchange; and

(h) 1,224,329 multiple voting, shares ("MV Shares"). The MV Shares were held

exclusively by Jeffrey Wortsman, the Company's former President and CEO, and

automatically converted to SV Shares upon his resignation from Danier on the date

of bankruptcy.17

1 4. On the date of the NOI, the Investment Industry Regulatory Organization cif Canada issued

a cease trade order in respect of the SV Shares and, subsequently, following the filing of the NOI,

Dancer's shares were cease-traded by the Ontario Securities Commission ("OSC"), and certain

other securities regulatory bodies." With the exception of a transfer of the SV Shares held by Mr.

Wortsman to a personal wholly-owned holding company pursuant to exemptive relief granted by

the OSC on March 22, 2017, there has been no change in the registered ownership of the SV Shares

since the filing of the NOI.19

b Sixth Report, at 8, MR Tab 2.
17 Sixth Report. at 3, MR, Tab 2.
Sixth Report, at 3, MR, Tab 2.

19 Sixth Report, at 3, MR, Tab 2.



15. As a result, Danier currently has issued and outstanding a total of 3,854,168 SV Shares

(each a "Share" and the beneficial holder of each a "Shareholder") and no outstanding MV

Shares. If the Surplus is distributed to the Shareholders, each Shareholder would be entitled to

receive $3.85 per Share held.

16. Dallier is not in a position to distribute the Surplus to its Shareholders, who are entitled to

it, should the Surplus be turned over to Danier pursuant to section 144 of the BM. Danier is a

reporting issuer, currently without any officers or directors.2° Without directors, Dallier cannot

comply with the corporate formalities under the OBCA (or the corresponding formalities under

applicable securities laws) necessary to distribute the Surplus to the Shareholders in the ordinary

course. There is also no legal representative of Daniel' to whom the Trustee can distribute the

Stirplus.21

The Proposed Shareholder Distribution Process

17. It is proposed that the distribution of the Surplus be clone as a reduction and distribution of

stated capital in the amount of $11,218,973 (being the paid-up capital of the SV Shares) and the

payment of a dividend to Shareholders .for the balance of the Surplus (approximately

$3,627,303).22 The distribution would occur substantially in the .form or the draft Order at Tab 7

of the Trustee's Motion Record, which would authorize the Trustee to make the distributions to the

Shareholders (the "Shareholder Distribution Process").

20 Sixth I:eport, at 7, MR, Tab 2.
2! Sixth. Report, at 7, MR, Tab 2.
22 Sixth Report, at 9 MR, Tab 2.
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1 8. - In particular, under the terms of the proposed Shareholder Distribution Process and draft

Order:

(a) The Trustee is authorized to distribute to the registered holders of SV Shares, as

reflected in the share registry of Danier as at 5:00 p.m. (Toronto Time) on March

2, 2018 or such other date as the Trustee may fix in advance (the "Record Date"):

(i)$ 2.91 per Share, deemed to be a reduction and distribution of stated capital for

the purposes of section 34(1)(b) of the OBCA; and (ii) $0.94 per Share, deemed to

be a dividend payment for the purposes of section 38(1) of the OBCA (the

"Distributions").

(b) The Trustee is authorized to make the Distributions to the registered holders of SV

Shares, as at the Record Date, rateably on one or more payment dates ("Payment

Date(s)"), as determined by the Trustee in its reasonable discretion.

(c) The Trustee is authorized to make the Distributions without requiring the Trustee

or Danier to comply with any of the statutory or regulatory requirements ordinarily

applicable to a reduction of stated capital or a dividend payment. The Trustee is

further authorized to take all steps necessary to effect the Distributions.

(d) In order to effect the Distributions, the Trustee has entered into a Paying Agent

Agreement, dated November 27, 2017 (the "Paying Agent Agreement"), with

Computershare Investor Services Inc. ("Computershare" ).'3 The Paying Agent

Agreement was approved by Order of Mr. Justice Hanley, dated December 8,

23 A copy of the Paying Agent Agreement is included at MR, lab 2, Appendix F.
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201 7.24 Pursuant to the Paying Agent Agreement,- Computershare will: (i) provide

notice of the Distributions to registered Shareholders; and (ii) effect payment of the

Distributions to the Shareholders. CDS & Co, the Canadian Depository for

Securities ("CDS") remains the registered shareholder in respect of a significant

number of Shares, and will facilitate the further payment of the Distributions to the

beneficial holders of the Shares. It is expected to be more cost and time efficient to

distribute the Surplus in this manner.

(c) If, within 12 months of the Payment Date(s), any of the registered or beneficial

holders of SV Shares as of the Record Date are unknown or cannot be located or

any portion of the amounts distributed to the registered or beneficial holders of SV

Shares is unclaimed or returned, the Trustee, Computershare or CDS, as applicable,

is authorized to convey those fiends to the Office of the Public Guardian and Trustee

in the -Province of Ontario to be held in trust for such Sharetiolder(s) as

contemplated in wind-up proceedings under section 238(4) of the OBCA.

(f) The Trustee and its agents are released from any liability in connection with the

Distributions, save and except for gross negligence, willful misconduct or fraud on

its part, as determined by a court of competent jurisdiction. In particular, the terms

of the draft Order release the Trustee from any liability to a government agency for

failing to withhold or remit any amount owed by the Shareholders in taxes related

to the Distributions.

'4 MR, Tab 2. Appendix G.



19. The draft Order also authorizes the Trustee to withhold a reasonable portion of the Surplus

in order to fund all fees, costs and contingencies necessary to complete the administration of

Danicr's bankruptcy and receivership proceedings. The Trustee is also authorized, prior to its

discharge, to make a further distribution to Shareholders by way of dividend of any remaining

funds at that time.

20. The draft Order also authorizes the Trustee to apply to this Court for further advice and

directions in the discharge of its powers and duties under the Order.

PART Ill: ISSUES

21. The only issue is whether this Court should approve the proposed Shareholder Distribution

Process.

PART IV: LAW & ARGUMENT

22. This section sets out the following:

(a) The authority pursuant to which the Trustee brings this motion;

(b) The Court's jurisdiction to grant the Order approving the proposed Shareholder

Distribution Process;

(c) When the Court should exercise such jurisdiction; and

(d) Why the facts and circumstances before the Court justify the granting of such relief,

namely:

(i) The Shareholder Distribution Process addresses a functional gap within the

BIA and applicable corporate and securities laws; and



I()

(ii) The benefits of approving the Shareholder Distribution Process outweigh

any potential prejudice.

A. Authority for the motion

23. Subsection 34(1) of the BI/1 provides:

34 (1) A trustee may apply to the court for directions in relation to any matter
affecting the administration of the estate of a bankrupt and the court shall give in
writing such directions, i C any, as to it appear proper in the circumstances.

24. As is sought in these proceedings, this provision has been used to authorize a trustee to

take certain actions within a bankruptcy, and Ontario courts have specifically provided directions

on distributions in respect of an estate under subsection 34(1).2'

25. The Trustee in this case seeks directions, in the form of the proposed Order, in respect of

the distribution or the Surplus to the Shareholders.

B. The Court's jurisdiction to grant the proposed Order

26. Section 183 of the B/4, combined with the inherent jurisdiction of the Court, gives this

Court the jurisdiction to grant the relief sought.

27. As a superior court of general jurisdiction, this Court has all the powers necessary to

approve the Shareholder Distribution Process: "except where provided specifically to the contrary,

See e.g. Can Corp Financial Services Ltd. 1991 CarswcllOnt 193 (Out Sup CO, Trustee's Book of Authorities
("BOA"), Tab 1: the trustee in bankruptcy brought a motion for advice and directions with respect to a "proposed
distribution plan" approved by the investors of a ailed mortgage broker. In particular, the trustee sought directions as
to whether a "pooled distribution" or "specific distribution" was more appropriate in the circumstances. Certain
individual investors brought a cross-motion for a declaration that they had trust claims against the mortgage brokerage
(Which would have the effect of reducing the assets available for distribution). The Court authorized the trustee to
proceed with the distribution plan approved by the investors; Centwy 21 Morehouse Realty Inc, 1994 CarswellOrn
4773 (Ont Sup CO, 130A Tab 2: the trustee brought a motion for directions as to the disposition of trust funds in the
estate; Confi?deration Financial Services (Canada) Ltd v. Conlederation Trea,silly Services, 120031 OJ No 1259 (Sup
CO, BOA Tab 3: the trustee in bankruptcy (also acting as the administrator of:a plan or compromise under the CCAA)
brought a motion under, inter alia, section 34 of the BIB for advice and directions with respect to a proposed
distribution to holders of "Residue Certificates" of the surplus remaining after satisfaction in full of all claims in the
CCAA. and bankruptcy proceedings. By cross-motion, the Ontario Public Guardian and Trustee challenged a previous
Court-order that directed that funds unclaimed by any Residue Certificate holder could be paid par/ pas.s71 to the other
Residue Certificate holders. The Court approved the proposed distribution to the Residue Certificates holders and also
ordered that additional compensation should be paid to certain professional advisors out or the remaining surplus.



the Court's-jurisdiction is unlimited and unrestricted in substantive law in civil matters."26 The /3/4

expressly continues the Court's general and inherent jurisdiction, and confers "such jurisdiction at

law and in equity as will enable [it] to exercise original, auxiliary and ancillary jurisdiction in

bankruptcy and in other proceedings."27 The Court's inherent jurisdiction, preserved by the BIA,

refers to the "reserve or hind of powers, a residual source of powers, which the Court may draw

upon as necessary whenever it is just and equitable to do so."27

28. In bankruptcy proceedings, inherent jurisdiction has been invoked to provide relief not

expressly contemplated by the BJA or related legislation, when necessary to promote the objectives

of the BM and accomplish what justice and practicality require.27 For example, the Court has

invoked its inherent jurisdiction to avoid a meeting or creditors being invalidated by procedural

irregularities,30 to authorize the Trustee to be paid out of disputed trust 1'1111(6,31 to approve a

settlement and release between a bankrupt and third party,32 and to "sanction acts required to be

done by a trustee for the due administration and protection of the bankrupt estate, even though

Re Norte! Network-5., 2015 ONSC 2987 at para. 206, BOA Tab 4; citing SO ll'e//e)/ey Si. »fast Ltd v. Funds' Bay
Builders lid, [1972] 2 OR 280 (CA), al para 9, BOA Tab 5.
2/ s. 183; Residential Warranty Co of Canada Inc. Re, 2006 ABOB 236 at para 26 BOA Tab 6 [Residential
16'a runit (Orteen's Bench)], aff'd 2006 ABCA 293, BOA -L-11-) 7 [Residential Warranty (C'eurt of iippeal)I.,

Trrarl'ainv 01 11)Peal), ai Para 19, BOA Tab 7; "(3(311° 7'().Y'S' cC Gal7le'S lid.. Re, 1 19711 OR 721 at
para 16 (Ont Sup CO, per Sir. Justice Holden, varied in part [1972] 2 OR 845 (CA), BOA Tab 8. In Cheerio Toys, the
Ontario Supreme Court invoked its inherent jurisdiction to provide relief from die quorum requirements applicable to
a meeting of creditors under the 13 LI, The Court of Appeal dismissed the bankrupt's appeal and held the lower Court
had properly invoiced its inherent jurisdiction in the circumstances. The Court of Appeal varied the lower Court's order
only to provide additional directions as to the conduct of an upcoming meeting of creditors.
28 POI'llIS AliernatilV issel Illanagentent Inc. Rc, 88 Oft (3d) 313 at para 25 (Out Sup CO, BOA Tab 9; Canada
(llinister of Indiana <1/fairs' Norther Development) v. Cnrrogh Inc, [1994] Ol No 953 at para 21 (Out Gen Div), per
Mr. Justice Farley, BOA Tab 10; Ste/co Inc, Re, [20051 0:1 No 1171 (CA) at para 34, BOA Tab 11.
29 See e.g. Re,sideniial TI/orramy (Court of Appeal), at para 21, 130A Tab 7; Re Cheerio Toy,Y cQ. GCMICS Limited (No
2), [1971] 2 OR 721 (Out Sup Ct), at pant 16-17, varied in part [1972] 2 OK 845 (CA), BOA Tab 8: Lily Construction
Co. Re, [1961 129 DI lk (2(1) 568 (BCCA), at pares 12-13, BOA Tab 12; and, while in CCAA proceedings, Re Norte/
Neiworks, 2015 ONSC 2987, at para 206, BOA Tab 4.
Re Cheerio Toys A Games Limited (.7\To 2), [1971] 2 OR 721 ((hit Sup CO, varied hi. part [1972] 2 OR 845 (CA),

BOA 'Fab 8.
31 Residential Warranty (Queen's Bench), BOA Tab 6.
32 Salnli Re, 2013 BCSC 2101, BOA 'lab 13.
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there is no specific provision in the Act [expressly authorizing that conduct]."33 As section 183 of

the LilZ1 confers jurisdiction over any matter "incidental" to the bankruptcy proceedings, the Court

can also grant relief in respect of a bankrupt corporation not expressly contemplated by its

governing corporate statute when necessary to further the substantive goals of the bankruptcy

proceedings. 3-t

C. When a Court should exercise its inherent jurisdiction

29. In order to exercise its inherent jurisdiction to provide relief not expressly contemplated by

the PIP and applicable corporate and securities laws, the Court should be satisfied that:

(a) "fitnctional gap" or "vacuum" exists -within the governing stattaory regime. A

functional gap will exist if the governing legislation is "silent on a point or [has not]

dealt with a matter exhaustively." 3' If a functional gap exists, the Court can exercise

its discretion to engage in "judicial gap-tilling" and do what is necessary to make

the legislation work in practice.36 Inherent jurisdiction cannot be invoked, however,

to "negate the unambiguous expression of legislative will."'

33 Re hustle (1923), 23 OWN 622, at para 5 (Ont Sup CO, BOA Tab 14: Re Cheerio Toys A Gaines Limited (No 2),
[1971] 2 OR 721. at para 17 (Ont Sup CO, varied in part [1972] 2 OR 845 (CA), BOA Tab 8.
BL1, s. 183; see Re Cheerio Toys cC Games limited (No 2), [1971] 2 OR 721 at para 18 (Ont Sup Ct), varied in part

[1972] 2 OR 845 (CA), BOA Tab 8; Fiber Connections Inc v. 81 VII Capital Ltd, [2005] 0.1 No 3899 (Ont Sup CO
(in obiter), leave to appeal allowed [2005] 0.1 No 1845 (CA) (appeal not taken up), BOA Tab 15; see also In the illatier
of the Bankruptcy ofAreopostale Canada Coup., Order of Madam Justice Conway, dated July 7, 2017 BOA, Tab 16,
in which the Court authorized the trustee in bankruptcy to effect a return of stated capital to the shareholders of a
private company, without requiring the trustee or the company to comply with the corporate formalities ordinarily
applicable to such a distribution.
35 Residendal TrinTanly (Outeens Bench),al para 26, BOA Tab 6; Portms Alternative Asset Management Inc. Re, 88
OR (3d) 313 at para 21-23 (Ont Sup Ct), BOA Tab 9.
36 Porno' Allemative Asset Management Inc. Re, 88 OR (3d) 313 at para 22 (Ont Sup CO, per Mr. Justice Campbell,
BOA Tab 9, citing Madam Justice Jackson and Janis Sarra, "Selecting the Judicial Tool to get the Job Done: An
Examination of Statutory Interpretation, Discretionary Power and Inherent Jurisdiction in Insolvency Matters" Annual
Review of Insolvency Lou' (2007), BOA Tab 17.
37 Residential Warranty (Court of Appeal), at para 20, BOA Tab 7; see also Sic/co Inc, Re, [2005] 0.1 No 1 171 (CA)
at para 35, BOA Tab 11.
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(b) -The benefit of granting relief must ohaveigh-the relative prejudice to those affected

by it. Before exercising its inherent jurisdiction, the Court should be satisfied that

the relief will provide an "efficient and effective means of resolving the issue to the

benefit of all stakeholders."38 Inherent jurisdiction should be exercised sparingly

and only in a clear case."9

30. In this vein, the Court's inherent jurisdiction should be invoked in a manner consistent with

the substantive objectives of the Mil and in a manner attentive to practical considerations» By its

nature, inherent jurisdiction will be invoked to address novel and practical issues in bankruptcy

proceedings. In addressing these issues, the Court is to avoid a "strictly legalistic" approach, in

-favour of a pragmatic and flexible approach. 41 As noted by Mr. Justice Chadwick in JP Capital

Corp, a Court sitting in carriage of bankruptcy proceedings must be attentive to practical

considerations:42

There is also the consideration that in Bankruptcy matters the Court exercises an equitable
as well as a legal jurisdiction, and that practicality is always the order of the day, It is
frequently said in the jurisprudence that the Act is a "businessman's law" and that practical
business considerations should not be disregarded, as they sometimes are in other domains
where a strict interpretation of the law must be followed and observed. [Emphasis added.]

.11' Residential ll'arranty (Cowl ()J1Appeal), at para 37, BOA Tab 7.
39 Residential Warranty (Court ofAppeal), at para 20, BOA Tab 7.
"Ill Residential Warranty (Queens Bench), at para 26-27, BOA Tab 6, citing Re Tlu.siie (1923), 23 OWN 622, at para 5
(Ont Sup Ct), BOA Tab 14; 13dillargeon Evpress Inc, Re, 1993 C[irswellQue 49 at para 23 Otte Sup Ct),
BOA Tab 18.
111 Residential (Queen's 13ench). at paras 25-27, BOA Tab 6: citing B Alarqueile cS fins Inc 1. Afercure, [1977] 1 SCR
547 at para 16, BOA Tab 19; sec also Canada (Minister grIndian Affairs & Northem Derclopmcnt) v. Curragh Inc,
[19941 0.1 No 953 at para 22 (Ont Gen Div), per Mr. Justice Parley, BOA Tab 10.
42 JR Capital Corp, Re, 1995 CarswellOnt 53 at para 10 (Gen Div), BOA Tab 20, citing JAR Baillargeon Express
Inc, Re, 1993 CarswollQue 49 at pica 23 (Que Sup CO, 00,:\ Tab 18; see also Residential Warranty (Queen's Bench),
at para 27: "What is called for is a pragmatic problem-solving approach which is flexible enough to deal with
unanticipated problems, often on a case-by-case basis"; and A Alarquette & Fins Inc i'. tercrn  [1977] 1 SCR 547 at
para 16, BOA Tab 19: "[...] theRankruptcyAct, while not business legislation in the strict sense, clearly has its origins
in the business world. Interpretation of it must take these origins into account. It concerns relations among
businessmen, and to interpret it using an overly narrow, legalistic approach is to :misinterpret it."
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31. Having regard to the principles outlined above, and for the reasons set out below, it is just

and appropriate, for this Court to approve the proposed Order.

This case warrants the exercise of inherent jurisdiction

1. A .functional gap exists in the B111 and applicable corporate and securities laws

32. As a company incorporated under the OBCA, Dallier is subject to certain procedural

corporate formalities in respect of declaring a dividend or making a distribution of stated capital.

However, without a board of directors or any officers, it cannot comply with the statutory

formalities. The BIA indicates that a bankrupt is entitled to any surplus, but does not contemplate

how a bankrupt corporation is to distribute such surplus to its shareholders where all directors and

officers of the corporation have resigned. To elect a new board of directors and comply with all

corporate formalities would not be practicable in Danier's current state, requiring the calling of a

shareholders' meeting to elect directors, and would be both time consuming and costly, resulting

in less funds available for distribution with no corresponding benefit or advantage to any

stakeholder. As a result, approving the Shareholder Distribution Process is consistent with the

Court's discretion to engage in "judicial gap-filling" and do what is necessary to make the statutes

"work" in practice.

The Sluireholders are ultimately entitled to the Surplus

33. tinder the BIA, having paid all proven creditors' claims (with interest), Dallier is entitled to

receive the Surplus.(̀' Since Darner has no remaining business operations or assets, the only

appropriate recipients of the Surplus are the Shareholders. Under Darner's articles and clause

22(3)(b) of the OBCA, the Shareholders arc entitled to receive the remaining property of Dallier

43 Sixth Report, al 6, MR, Tab 2, 131/1,ss. 143, 144, 169(4).
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on its dissolution. Given that only a single class of shares arc issued and outstanding, each

Shareholder is equally entitled to receive $3.85 per Share held.

The colporate formalities applicable to a distribution of stated capital and dividend payment

34. Section 34 of the OBCA contemplates that a corporation may, subject to certain

restrictions» reduce its stated capital and make a distribution to shareholders, in an amount not

exceeding the stated capital of the class, by "special resolution" passed at a special meeting of

shareholders.15 Danier cannot hold a special meeting to authorize the distribution of stated capital

without a board of directors because the OBCA requires the directors to:

• call the meeting of shareholdersgu

• fix a record date for the mceting;17

• provide notice of meeting to the shareholders, accompanied by the text of the special

resolution authorizing the reduction and distribution of stated capital s

• solicit proxies from sharcholders;49 and

• prepare, provide and certify a management information circular to shareholders.'

OBCA, s. 34(4) provides that a corporation cannot reduce its stated capital if there are reasonable grounds for
believing that (i) the corporation is or, after the taking of such action, will be unable to pay its liabilities as they become
due, or (ii) alter the taking of such action, the realizable value of the corporation's assets would be less than the
aggregate of its liabilities. Danier has satisfied all creditors' claims; therefore, there are no reasonable grounds to
believe it will not meet the solvency requirements immediately following a distribution.
15 OBCA, S. 34( 1)(b)(i). "Special Resolution" is defined to mean: (a) a resolution "submitted to a special meeting of
the shareholders of a corporation duly called for the purpose of considering the resolution and passed, with or without
amendment, at the meeting by at least two-thirds of the votes cast" or (b) a resolution "consented to in writing by each
shareholder of the corporation entitled to vote at such a meeting or the shareholder's attorney authorized in writing":
see OBC:4, s. 1(1).
16 OBCA, S. 94(1).

ORGI, s. 95(2).
'I' 0130.1, s. 95(4), 96(6)(b). Section 98 of the OBCA provides that a shareholder can waive notice of meeting "in any
manner." flowever, it is impracticable for an offering corporation such as Danier. where the Shares are widely held,
to obtain a waiver from each Shareholder,
19 OBCA, s. 111.
013C1, s, 112. Section 113 of the 013C4 allows "any interested person" to apply to the Ontario Securities

Commission for an order exempting the directors of an offering corporation from soliciting proxies and furnishing an
information circular. However, this provision does not allow for a corporation to apply for relief from the requirement
that directors fix a record date for meeting of shareholders. and provide notice of said meeting to the shareholders.
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35. Dallier also cannot practicably pass a special resolution in writing because the vast majority

of the Shares are held by CDS for beneficial owners, many of whom are "objecting beneficial

ONN11.1CFS." I A❑ objecting beneficial owner is one that has provided instructions to its intermediary

that the beneficial owner objects to the intermediary disclosing ownership information about the

beneficial owner.52

36. Without a board of directors, Dallier similarly cannot comply with the corporate formalities

necessary to declare and pay a dividend. Subsection 38(1) of the OBCA provides that, subject to

certain restrictions, the "directors may declare and the corporation may pay a dividend [...j in

money or property" (emphasis added). Directors are also required to fix a record date for the

payment of any dividend.53 While Dallier meets the substantive requirements to declare and pay a

dividend, 54 it cannot comply with the procedural requirements.

37. This functional gap exists because the remedial provisions of the OBC,,,fintended to address

circumstances in which all the directors of a corporation have resigned do not apply to bankrupt

corporations. Subsection 115(4) provides that where all the directors of a corporation have

resigned, "any person who manages or supervises the business or affairs of the company" is

deemed to be a director for purposes of the OBCA. However, section 115(5)(c) excludes trustees

in bankruptcy and receivers from this deeming provision — in order to avoid imposing additional

Although section 106 of: the OBCA authorizes a court, upon the application of a shareholder, to order a shareholders'
meeting to be called, held and conducted in such manner as the court directs, if it is otherwise impracticable to do so,
such a meeting would require the same steps outlined in paragraph 34 above, and add additional expense and delay to
distributing the Surplus, with no benefit to the Shareholders. In other words, Dallier cannot resort to section 113 or
section 106 of the OKI4 to cure the Ilinctional gap that exists in the 01301.
51 Sixth Report, at 9, MR, Tab 2.
▪ National Instrument 54-101 (Proxy Solicitation), s. I.1.
▪ OBCA, s. 95(l).
31 For example, OBCA, s. 38(3) provides that a corporation cannot pay a dividend if there are reasonable grounds for
believing that (i) the corporation is or, alter the payment, would be unable to pay its liabilities as they become due; or
(ii) the value of the corporation's assets would thereby be less than the aggregate of its (a) liabilities and (b) stated
capital of all classes. As all creditors have been paid in full, Dallier has no outstanding liabilities and there are no
reasonable grounds to believe that it would not meet these solvency tests following a dividend payment.
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liabilities or responsibilities on the trustee and receiver outside of the bankruptcy and receivership

proceedings.

38. As a consequence, Dallier is caught by a narrow functional gap in the BIA and OBC/1.

Neither statute contemplates the (very unusual) event of a bankrupt corporation, without any

directors or officers, having a surplus to distribute to its shareholders. Since the Trustee is not

empowered to declare a dividend or call a meeting to approve a reduction and distribution of stated

capital on Danier's behalf, and because there is no other actor supervising or managing the business

or affairs of Dallier, Dallier cannot in its current circumstances declare a dividend or authorize a

reduction and distribution of stated capital.

The Shareholder Distribution Process is an appropriate exercise of the judicial "gap filling"
discretion

39. The judicial_ "gap-tilling" discretion refers to the power of the Court to "make explicit what

is already implicit in the words of a statute" and to do what is necessary to make the legislative

scheme "work" in the face of a functional gap, S'55

40. The Shareholder Distribution Process will "give effect" to subsections 34(1) and 38(1) of

the 013(11,A and make those provisions "work" in practice for Dallier, by allowing it to declare and

pay a dividend and distribution of stated capital. Significantly, there is nothing in the OBCy1 or

131A to suggest that the legislatures intended to preclude a bankrupt corporation without directors,

but with a surplus, from effecting a dividend or distribution of stated capital.

41 . Approving the Shareholder Distribution Process is consistent with the accommodations

and relief from formalities granted in other circumstances in bankruptcy proceedings, In the

context of bankruptcy proceedings subject to Court-supervision, it is not necessary to insist on hill

5t'Porlus flllernnl ire Assci Management htc. Re. 88 OR (3d) 313 (Out Sup CO, at para 22, BOA Tab 9; see also (14y
Construction Co. Re,11961 119611 29 DI ,R (23) 568 (BCCA) at para 1 1-13, BOA Tab 12.
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compliance with all corporate formalities specified in the 0 B CA; rather, it is appropriate to allow

the corporation (or the trustee) to step outside the ordinary procedures under the 013 CA when

necessary to give effect to the substantive objectives of the Bizt and to accommodate practical.

circumstances.

42. Approving the Shareholder Distribution Process will also not "negate the unambiguous

expression of legislative \vill";56 the statutes in this case have "not dealt with the matter

exhaustively."57 Neither the RIA nor the OBCA address; in unambiguous terms, how a bankrupt

corporation without directors is to declare a dividend or return of capital to its shareholders.

43. The one potentially applicable section of the OBCA that the Trustee has identified is

subsection 24(9):

A corporation shall not reduce its stated capital or any stated capital account except
in the manner provided in this Act.

44. The Trustee believes that under the Shareholder Distribution Process, Dallier would still

be substantively in compliance with the above provision as it is only seeking relief from procedural

l'formalities. The purpose of the stated capital account is a "creditors' guarantee fund", as a creditor

can look to stated capital ifn.ecessary for payment: "The creditor takes the risk that the capital may

be diminished in the ordinary course of business operations of the corporation, but the creditor has

the right to assume that it will not be diminished other than as authorized at law."'' Subsection

24(9) of the OBCA. is intended to ensure that a corporation does not reduce its stated capital and

Residential IratTanty (Court of Appeal), at para 20, BOA T ab 7; see also Sielco Inc, Re, [2005] Of No 1171 (CA)
at para 35, BOA 'Fab 11.
57 Residential Warranty (Queen's Bench), at para 26, BOA Tab 6.
" Wayne Gray, .1/7/rotated Canada Business Corporations elct (Thomson Reuters: Toronto, 2017) (loose-leaf) at 1-
122.53 (commenting on the equivalent provision in the CBC1.1), BOA Tab 21; see also Uni,s'ouree Canada Inc v.
[longkong Bank ().f Canada, [1998] OJ No 5586 at para 80 (Out Gen Div), 11110 [2000] Orr No 947 (CA), 130A, Tab
22,
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return it to its shareholders without complying with the applicable solvency tests that protect its

creditors.

45. In this case, all creditors' claims have been paid in full, with interest, and there is no other

purpose for Danier to continue to maintain the stated capital account. If Danier were able to go

through the corporate formalities it is seeking relief from, it would be in compliance with the

substantive provisions of the OBC4, in particular the applicable solvency test. Therefore, the

Trustee does not believe that this provision inhibits the Court's ability to exercise its inherent

jurisdiction to grant the proposed Order. Significantly, this Court has previously invoked its

inherent jurisdiction to authorize a trustee in bankruptcy to make a f7nal distribution to

shareholders by way of a reduction of stated capital, without requiring the trustee or bankrupt

corporation to comply with the corporate .formalities ordinarily applicable to such a distribution.'

2. The benefit of approving the Shareholder Distribution Process outweighs any
potential prejudice

46. In addition to the "functional gap", this Court should be satisfied that the benefits of

providing the requested relief outweigh any prejudice that will result in the circumstances.° In this

vein, this Court should approve the Shareholder Distribution Process if it is a "fair and efficient

means of resolving the issue [or functional gap] to the benefit of all stakeholders." 61

47. These requirements are satisfied here. As set out in more detail below, the Shareholder

Distribution Process (i) maximizes the Surplus available for Shareholders as it is the most cost and

time effective process for distribution, and (ii) does not result in any prejudice to Shareholders or

any other stakeholder.

Sec In the ,l tatter oldie Bankruptcy ofAreopasiale Canada Corp., Order of Madam Justice Conway, dated July 7,
2017 BOA, Tab 16. The bankrupt corporation in that matter was not a reporting issuer.
()° Residential frarranly (Court of Appeal), at para 37. BOA Tab 7.
Residential II'arranty (Court of Appeal), at para 37, BOA Tab 7.
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(b) The Shareholder Distribution Process is the most cost and time
effective process

48. Due to the functional gap outlined above, any other means of distribution that may be

available to Danier are time-consul-tying, not cost effective, and/or simply not practicable in the

circumstances. Prior to proposing the Shareholder Distribution Process, the Trustee considered the

below alternative mechanisms of distribution.

49. _Receivership Proccedinit„svVindiniz-lip Proccedino-s. Subsection 1 59(2) of the Income l'OX

Act ('ITA") generally requires a legal representative, other than a trustee in bankruptcy, who

proposes to distribute property on the winding-up of a taxpayer to obtain a tax clearance certificate

from the Canada Revenue Agency (the "CRA") certifying that all taxes of the taxpayer have been

paid, prior to making any such distribution. -2 if the Surplus were to be distributed through the

receivership proceedings or pursuant to a court-supervised winding-up, rather than pursuant to the

bankruptcy proceedings, the Receiver or court-appointed liquidator would (among other things)

be required to first obtain a tax clearance certiificate from the CRA before making the distribution.

Obtaining such clearance certiificates under the circumstances would be redundant given the

payment of all proven claims and B IA section 149 notices having been sent to the CRA in June

20 I 6.'3 This would also cause significant delay as well as give rise to increased costs. If the Surplus

is distributed pursuant to the Shareholder Distribution Process as part of the bankruptcy

proceedings, the Trustee will not be required to obtain a tax clearance certificate from the CRA,

thereby saving both time and expense. Moreover, having the Trustee distribute the Surplus as part

Income Tax Act, RSC 1985, c. (5 1̀' Sup), s. 159(I)-C). A legal representative (other than a trustee in bankruptcy)
who fails to first obtain a clearance certificate as required may be personally liable Tor any unpaid taxes of the taxpayer,
up to the amount distributed by the legal representative.
63 Sixth Report, at 6, MR, Tab 2.
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of the bankruptcy proceedings should not result in any prejudice to the CRA, as the discharge of

Danier from bankruptcy would have the effect of extinguishing any prior tax claims in any event."

50. Second, the Shareholder Distribution Process should allow for the most favourable tax

treatment under the /TA to Shareholders in connection with the distribution of Surplus. As a general

rule, amounts distributed by a corporation to its shareholders as a reduction of stated capital can

(to the extent the distribution does not exceed the "paid-up capital" for purposes of the ITA of the

shares on which the distribution is paid)6- be received by the shareholders free of tax; in those

circumstances, the distribution serves instead to reduce the shareholder's tax basis in the shares on

which the distribution is received.66 On the other hand, amounts distributed by a corporation to its

shareholders otherwise than on a reduction of stated capital will generally be taxed either as a

taxable dividend (subject to tax at a rate of approximately 39.4%, based on the top marginal tax

rate applicable to an individual resident in Ontario)67 or, in sonic circumstances, as a fully taxable

shareholder benefit (subject to tax at a rate of approximately 53.5%, based on the top marginal tax.

rate applicable to an individual resident in Ontario)."

51. It is anticipated that the distribution of a portion of the Surplus (equal to Danier's "paid-up

capital" as determined for purposes of the :[1,4) to Shareholders as a reduction of stated capital

pursuant to the Shareholder Distribution Process should qualify .for the favourable tax treatment

6r1 This is reflected in the statutory regime, which expressly excludes trustees-in-bankruptcy from the clearance
certificate requirements in subsection 159(2) of the /TA, on the basis that any outstanding tax liabilities will be dealt
with as part of the bankruptcy proceedings.
'Sixth Report, at 7-8, MR, Tab 2. In general terms, a share's "paid-up capital" for purposes of the lTd is equal to its
stated capital under the applicable corporate statute (in this case, the OBCA), as adjusted by certain provisions under
the /IA, Based on advice received by the Trustee from Danier's accountants, it is not expected that the "paid-up capital"
of the Shares will differ materially from their stated capital under the OBCIl.
66 Sixth Report, at 7-8. MR, Tab 2,
67 In the case of a non-resident shareholder, dividends will normally be subject to Canadian withholding tax at a rate
of 25%, unless the rate is reduced under an applicable income tax treaty or convention.
"In the case of a non-resident shareholder, shareholder benefits will normally be subject to Canadian withholding tax
at a rate of 25% (similar to dividends), unless the rate is reduced under an applicable income tax treaty or convention,
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generally accorded to reductions of stated capital as described in the preceding paragraph, and that

any distribution pursuant to the Shareholder Distribution Process in excess of the stated capital

reduction should be treated as a taxable dividend for Canadian income tax purposes.

52. In contrast, if the Surplus were distributed pursuant to a court-ordered winding-up process,

it is possible that the entirety of the distribution to a Shareholder could be treated as a fully taxable

shareholder benefit. It is in the interests or the Shareholders to avoid this characterization and have

the Surplus distributed to them pursuant to the Shareholder Distribution Process.

53. Third, the receivership proceedings or a winding-up process would be a more expensive

mechanism of distributing the Surplus. Both alternative procedures would create redundancies

with the existing bankruptcy proceedings, without realizing any practical benefit for the

Shareholders. For example, in order to distribute the Surplus within a Court-ordered winding-up

process, the'Trustee would be required to obtain a separate appointment as the liquidator of

Danier.'9 Since all creditors' claims have been paid in full, there is no need to duplicate the claims

procedure already run within the bankruptcy proceedings. Similarly, the receivership proceedings

were commenced primarily to afford a more efficient realization process and were not

contemplated as the process by which funds would be distributed to Danier stakeholders; rather, it

was intended that this would be done by the Trustee. The Shareholder Distribution Process allows

for Court supervision within the existing bankruptcy proceedings, but does not require the Trustee

to take additional procedural steps to distribute the Surplus that will have the effect of prolonging

the administration of Daniel's estate and increasing the costs of distributing the Surplus.

54. Cowl-Requisitioned.,14eefing. The Shareholder Distribution Process is also preferable to a

Court-requisitioned meeting of Shareholders to elect directors and approve the reduction of capital

013C1, s. 210,
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and distribution of the Surplus to Shareholders. First, as a practical matter, the Trustee does not

have standing to ask this Court to call a meeting. The Court can order a meeting only on

"application by a director or shareholder entitled to vote at the meeting" (emphasis added).7° As

the Shares are widely held, requiring a Shareholder to apply for a Court order to conduct a meeting,

and then requiring that the meeting actually be held, would be a large cost burden and would

significantly delay the distribution of the Surplus with no practical benefit.

55. Second, a Court-requisitioned meeting would require Dania to incur significant costs

associated with (at a minimum) providing notice of the meeting and furnishing meeting materials

to each Shareholder, as well as the costs of actually hosting the meeting. Doing so would require

Dallier to have a board of directors to call and give notice of the meeting and to prepare, deliver

and certify the management information circular for such a meeting. This would also decrease the

Surplus available for distribution to Shareholders.

56. Since Dallier remains a reporting issuer under Ontario securities law, calling a meeting

would also trigger additional requirements under securities law relating to, among other things,

preparing a management information circular and -furnishing proxy materials.71- Since Dallier

cannot currently comply with these requirements, it would also be necessary to commence separate

proceedings before the OSC in order to obtain exemptive relief This would increase costs and

decrease each Shareholder's recovery without any benefit to Danier's stakeholders.

57, As discussed further below, despite the significant potential costs of a Court-ordered

meeting, the meeting would be of no practical utility. Since all Shareholders are identically entitled

to share in the Surplus, there is no reason why any Shareholder would oppose the distribution of

»)0/3C,I, s. 106(1). A Shareholder cannot requisition a mectirg pursuant to s. 105 of the 013C,1 because the requisition
is to be directed to the directors or the corporation. Danier has no directors.
7 1 See, Cr example, .Securities' Ac/, RSO 1990, c. 8.5, as am, s. 84, 85, 86; National Instrument 54-101 (Prot)'
So/Lc/fa/ion), 2.1; National Instrument 51-102 (Continuous Disclosure Obligations), s.
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the Surplus to Shareholders, nor any legitimatc legal basis For them to do so. The Shareholder

.Distribution Prosess merely gives effect to the Shareholders' legal entitlement to the Surplus, in

the most cost-effective way possible. The .results of the meeting would be a foregone eonclusion.

58. The Sharcholder Distribution Prosess will .maximize the Surplus in Danier's estate and

maximize recovery tbr the Shareholders, the onl y remaining sta keholders in the bankruptcy. It will

ftirther allow 'tbr the most expedient resolution of the bankruptcy proceedings. In this regard, the

Shareholder Distribution Prosess is consistent with the core objectives of the BLA to provide for

the fair, efficient and orderly distribution of the bankrupt's property.'2 Weighed against these

significant benefits, the Shareholder Distribution Prosess will also not prejudice any Shareholder

or any other stakeholder.

(c) There is lto prejudiee to Shareholders (or other partjes)

59, Section 34 of the OBCA ordinarily contemplates that a reduction in stated capital will be

authorized by a special resolution of shareholders.73 fliowever, in these circumstances,

shareholders' meeting to authorize the reduction in stated capital and distribution to shareholders

is unnecessary. There are no contliets of interests hetween the Shareholders because all

Shareholders hold the same clans of shares and are equally entitled to receive a distribution of

$3.85 per Share. All Shareholders are equally interested in receiving their portion of the Surplus

in the most cost-effective, timely and tax-effective marmer possible. Characterizing a portion of

the Surplus as a distribution of stated capita]. (and return of paid7up capital for tax purposes) is

consistent with each individual Shareholder's interest, as it \vill ensure the most preferential tax

72 Re.sidential (Quecn's Beitel?), at para 25, BOA Tab 6; "tem Co v. 1)&4 MacLeod Co. [19911 0,T No 1354
(Onn Gen Div) at para 22, 130A Tab 23.
n 01304,s. 34(1)(b)(i).
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treatment possible in the circumstances. As such, the result of any shareholders' meeting to approve

such a distribution would be a foregone conclusion.

60. Relatedly, the Shareholders will not be prejudiced in not receiving a management

information circular. Ordinarily, a management information circular would be furnished in

connection with a meeting of shareholders to authorize a distribution pursuant to a reduction of

stated capital, so that shareholders can decide whether or not such a distribution is to be preferred

to some other potential course of action, such as reinvesting the funds in the corporation's business.

In the present circumstances, there is no other possible alternative use for the Surplus, since Danier

no longer carries on any business and its creditors have been paid. As a result, there is, in effect,

no decision tbr the Shareholders to make. As a consequence, there is no need for Shareholders to

receive the more fulsome disclosure provided by a management information circular. Since Dallier

no longer has any operating business or assets, and the Shares have been cease traded, the

Shareholders will not derive any further benefit in being provided with more fulsome disclosure

In particular, the policy considerations that animate the continuous disclosure requirements under

corporate and securities law — for example, ensuring that shareholders arc provided with timely

access to "material information" likely to affect the market price or value of their securities — arc

not engaged. 74

61. Similarly, other securities disclosure requirements are not practically engaged in Danier's

current circumstances. Securities laws require various disclosures, such as information circulars,

for all reporting issuers. However, the obligation for such disclosures arises when a meeting is

being called." In this case, Danier is seeking relief from any requirement to call a meeting; if such

17714 Magnes International Inc, (2003) 26 OSCB 5285 (OM Sec Comm), al paras 1, 89-91, BOA Tab 24.
75 Securities Act, RSO 1990, c. S.5. as am, s. 85, 86; National instrument 51-102 (Continuous Disclosure Obligations),
s. 9.1; National Instrument 54-101 (Proxy Solicitation), s. 2.1.
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relief is granted, the securities-disclosure requirements in relation to such a meeting arc not

applicable. Disclosure and other securities obligations are, in practice, intended to deal with going--

concern companies and issues that could affect the market price of securities.76 These concerns are

not. relevant to Danier where all shares have been cease-traded and the only course of action left is

a distribution of the remaining Surplus.

62. The Trustee also believes that the Shareholders have been provided with sufficient

information to date regarding the Shareholder Distribution Process to ensure that their interests are

protected and being furthered. All material information relating to Danier's bankruptcy and

receivership proceedings have been made available on the Trustee's website. Computershare has

also disseminated preliminary information regarding the Shareholder Distribution Process,

i ncluding the Trustee's motion record and details regarding the hearing, and will provide further

information to Shareholders if the Shareholder Distribution. Process is approved by this Court.

63. In addition, no prejudice will result to any other parties from the Court directing the Trustee

to distribute a portion of the Surplus to Shareholders as a distribution of stated capital. The

principal objective of the statutory criteria in section 34 of the OBCA that govern the reduction of

stated capital is to prevent corporations from distributing assets to shareholders and thereby

prejudicing creditors.77 This policy objective is not engaged with respect to Danier under the

circumstances because all proven creditor claims have been paid in full (with interest) within the

bankruptcy proceedings and Danier therefore complies with the solvency test in section 34 of the

OBCA.

See discussion in FRAI.11ugnex international Inc, (2003) 26 OSCB 5285 (Out Sec Comm), at paras 1, 89-91, BOA
Tab 24.
77 Unisonrce Canada Inc v. Hongkong Bank of Canada, [1998] 01 No 5586 at para 80 (OM Gen Div), afld [2000] 01-
No 947 (CA), BOA Tab 22, Wayne Gray, _Innotale,(1 Canada Business Corporations .1c1 (Thomson Reuters: Toronto,
2017) (loose-leaf) at 1-122.53 (commenting on the equivalent provision in the CBC14), BOA Tab 21.
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64. 'Any potential prejudice is further diminished.because the Court will continue to supervise

the Shareholder Distribution Process in the context of the ongoing bankruptcy proceedings.

Similarly, the role of the Trustee in administering the Shareholder Distribution Plan, as an officer

of the Court, will assist in protecting against any potential prejudice.

PART V: ORDER REQUESTED

65. The Trustee respectfully requests an order approving the Shareholder Distribution Process.

ALL OF WHICH IS RESPECTFULLY SUBMITTED, this 2°a day of February, 2018.

BENNETT JONES LLP
3400 One First Canadian Place
P.O. Box 130
Toronto ON NI5X 1A4

Sean Zweig (1,SUC/I 573071)
Tel: (416) 777-6254

Preet K. Bell (LSEC8 55526E)
Tel: (416) 777-6513

Fax: (416) 863-1716

Counsel to the Trustee in Bankruptcy,
KSV Korman Inc.
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RELEVANT STATUTES

Bankruptcy and Insolvency Act, BSC 1985, c. B-3, as am. 

Trustee may apply to court for directions'

34(1) A trustee may apply to the court for directions in relation to any matter affecting the
administration of the estate of a bankrupt and the court shall give in writing such directions,
if any, as to it appear proper in the circumstances.

To report to cowl Mei. three years

(2) Where an estate has not been fully administered within three years after the bankruptcy,
the trustee shall, if requested to do so by the Superintendent, report that fact to the court as
soon as practicable thereafter, and the court shall make such order as it considers fit to
expedite the administration.

Notice 10 Snperintendent's division office

(3) The trustee must send notice to the Superintendent's division office of the day and time
when any application for directions made under subsection (1) is to be heard and of the day
and time when the trustee intends to report to the court as required by the Superintendent
under subsection (2).

Notice of intention

50.4 (1) Before filing a copy of a proposal with a licensed trustee, an insolvent person may file a
notice of intention, in the prescribed form, with the official receiver in the insolvent person's
locality, stating

(a) the insolvent person's intention to make a proposal,

(b) the name and address of the licensed trustee who has consented, in writing, to act
as the trustee under the proposal, and

(c) the names of the creditors with claims amounting to two hundred and fifty dollars
or more and the amounts of their claims as known or shown by the debtor's books,

and attaching thereto a copy of the consent referred to in paragraph (b).

Certain things to he,/led

(2) Within ten days after filing a notice of intention under subsection (1), the insolvent person shall
file with the official receiver

(a) a statement (in this section referred to as a "cash-flow statement") indicating the
projected cash-flow of the insolvent person on at least a monthly basis, prepared by
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the insolvent person, reviewed for its reasonableness by the trustee under the notice
of intention and signed by the trustee and the insolvent person;

(b) a report on the reasonableness of the cash-flow statement, in the prescribed form,
prepared and signed by the trustee; and

(c) a report containing prescribed representations by the insolvent person regarding the
preparation of the cash-flow statement, in the prescribed form, prepared and signed
by the insolvent person.

CredhOl'S Mai obtain statement

(3) Subject to subsection (4), any creditor may obtain a copy of the cash-flow statement on request
made to the trustee.

Exception

(4) The court may order that a cash-flow statement or any part thereof not be released to some or
all of the creditors pursuant to subsection (3) where it is satisfied that

(a) such release would unduly prejudice the insolvent person; and

(h) non-release would not unduly prejudice the creditor or creditors in question.

Trustee protected

(5) If the trustee acts in good faith and takes reasonable care in reviewing the cash-flow statement,
the trustee is not liable fur loss or damage to any person resulting hum that person's reliance on
the cash-flow statement.

Trustee to notili; creditors'

(6) Within five days after the filing of a notice of intention under subsection (1), the trustee named
in the notice shall send to every known creditor, in the prescribed manner, a copy of the notice
including all of the information referred to in paragraphs (1)(a) to (c).

Trustee to monitor and report

(7) Subject to any direction of the court under paragraph 47.1(2)(a), the trustee under a notice of
intention in respect of an insolvent person

(a) shall, for the purpose of monitoring the insolvent person's business and financial
affairs, have access to and examine the insolvent person's property, including his
premises, books, records and other financial documents, to the extent necessary to
adequately assess the insolvent person's business and financial affairs, from the
filing of the notice of intention until a proposal is filed or the insolvent person
becomes bankrupt;



(b) shall file a report on the state of the insolvent person's business and financial ftlfairs
  containing the prescribed information, if any

(i) with the official receiver without delay after ascertaining a material adverse
change in the insolvent person's projected cash-flow or financial
circumstances, and

(ii) with the court at or before the hearing by the court of any application under
subsection (9) and at any other time that the court may order; and

(c) shall send a report about the material adverse change to the creditors without delay
after ascertaining the change.

Where assignment deemed 10 have been made

(8) Where an insolvent person fails to comply with subsection (2), or where the trustee .fails to file
a proposal with the official receiver under subsection 62(1) within a period of thirty days after the
day the notice of intention was .filed under subsection (1), or within any extension of that period
granted under subsection (9),

(a) the insolvent person is, on the expiration of that period or that extension, as the case
may be, deemed to have thereupon made an assignment;

(b) the trustee shall, without delay, file with the official receiver, in the prescribed form,
a report of the deemed assignment;

(b. I) the official receiver shall issue a certificate of assignment, in the prescribed form,
which has the same effect for the purposes of this Act as an assignment filed under
section 49; and

(c) the trustee shall, within five days after the day the certificate mentioned in
paragraph (b) is issued, send notice of the meeting of creditors under section 102,
at which meeting the creditors may by ordinary resolution, notwithstanding section
1 4, affirm the appointment of the trustee or appoint another licensed trustee in lieu
of that trustee.

Extension of lime rfinliling proposal

(9) The insolvent person may, before the expiry of the 30-day period referred to in subsection (8)
or of any extension granted under this subsection, apply to the court for an extension, or further
extension, as the case may be, of that period, and the court, on notice to any interested persons that
the court may dined, may grant the extensions, not exceeding 45 days for any individual extension
and not exceeding in the aggregate five months after the expiry of the 30-day period referred to in
subsection (8), if satisfied on each application that

(a) the insolvent person has acted, and is acting, in good faith and with due diligence;
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(b) the insolvent person would likely be able to make a viable proposal if the extension
being applied for were granted; and

(c) no creditor would be materially prejudiced if the extension being applied for were
granted.

Court may not extend time

(10) Subsection 187(11) does not apply in respect of time limitations imposed by subsection (9).

Court ma' iC11711.11Ctle periodlinr making proposal

(1 1) The court may, on application by the trustee, the interim receiver, if any, appointed under
section 47.1, or a creditor, declare terminated, before its actual expiration, the thirty clay period
mentioned in subsection (8) or any extension thereof granted under subsection (9) if the court is
satisfied that

(a) the insolvent person has not acted, or is not acting, in good faith and with due
diligence,

(b) the insolvent person will not likely be able to make a viable proposal before the
expiration of the period in question,

(c) the insolvent person will not likely be able to make a proposal, before the expiration
of the period in question, that will be accepted by the creditors, or

(d) the creditors as a whole would be materially prejudiced were the application under
this subsection rejected,

and where the court declares the period in question terminated, paragraphs (8)(a) to (c) thereupon
apply as if that period had expired.

Interest front date of bankruptcy

143 Where there is a surplus after payment of the claims as provided in sections 136 to 142, it
shall be applied in payment of interest from the date of the bankruptcy at the rate of .11ye
per cent per annum on all claims proved in the bankruptcy and according to their priority.

Right of banItrupt to surplus

144 The bankrupt, or the legal personal representative or heirs of a deceased bankrupt, is
entitled to any surplus remaining after payment in full of the bankrupt's creditors with
interest as provided by this Act and of the costs, charges and expenses of the bankruptcy
proceedings.

Levy payable out of dividends for ,supervision

147 (1) For the purpose of defraying the expenses of the supervision by the Superintendent, there
shall be payable to the Superintendent for deposit with the Receiver General a levy on all
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payments, except the costs referred to in subsection 70(2), made by the trustee by way of
dividend or otherwise on account of the creditor's claims, including Her Majesty in right
of Canada or of a province claiming in respect of taxes or otherwise.

Rate of lely

(2) The levy referred to in subsection (1) shall be at a rate to be fixed by the Governor in Council
and shall be charged proportionately against all payments and deducted therefrom by the
trustee before payment is made.

Notice that final dividend will he made

1 49 (I) The trustee may, alter the first meeting of the creditors, send a notice, in the prescribed
manner, to every person with a claim of which the trustee has notice or knowledge but
whose claim has not been proved. The notice must inform the person that, if that person
does not prove the claim within a period of 30 days after the sending of the notice, the
trustee will proceed to declare a dividend or final dividend without regard to that person's
claim.

Court may extend lime

) Where a person notified under subsection (1) does not prove the claim within the time limit
or within such further time as the court, on proof of merits and satiskietory explanation of
the delay in making proof, may allow, the claim of that person shall, notwithstanding
anything in this Act, be excluded from all share in any dividend, but a taxing authority may
notify the trustee within the period referred to in subsection (1) that it proposes to file a
claim as soon as the amount has been ascertained, and the time for filing the claim shall
thereupon be extended to three months or such further time as the court may allow.

Certain 1c,derctl claims

(3)Despite subsection (2), a claim may be filed for an amount payable under the following Acts
or provisions within the time limit referred to in subsection (2) or within three months
after the return of income or other evidence of the facts on which the claim is based is filed
or comes to the attention of the Minister of National Revenue or, in the case of an amount
payable under legislation referred to in paragraph (c), the minister in that province
responsible for the legislation:

(a) the laconic Tax Act;

(b) any provision of the Canada Pension Plan or Employment Insurance Act that refers
to the Income Tax Act and provides for the collection of a contribution as defined
in the Canada Pension Plan, an employee's premium, or employer's premium, as
defined in the Employment Insurance Act, or a premium under Part VII.] of that
Act, and of any related interest, penalties or other amounts;



(c) any provincial legislation that has a purpose similar to the Income Tax Act, or that
refers to that Act, to the extent that it provides for the collection of a sum, and of
any related interest, penalties or other amounts, if the sum

has been withheld or deducted by a person From a payment to another person
and is in respect of a tax similar in nature to the income tax imposed on
individuals under the Income lax Act, or

(ii) is of the same nature as a contribution under the Canada Pension Plan if
the province is a province providing a comprehensive pension plan as
defined in subsection 3(1) of the Canada Pension Plan and the provincial
legislation establishes a provincial pension plan as defined in that
subsection;

(d) the Exci,s'e Tax Act',

(e) the Excise Act, 2001;

(r) the Customs Act; and

(g) the Air l'rareller.s. ,S'ecnrity Charge Act.

No dividend allowed

(4) -Unless the trustee retains sufficient funds to provide for payment of any claims that may
be filed under legislation referred to in subsection (3), no dividend is to be declared until
the expiry of three months after the trustee has .filed all returns that the trustee is required
to file.

Bankruptcy to operate as application for discharge

169 (1) The making of a bankruptcy order against, or an assignment by, a person other than a
corporation or an individual in respect of whom subsection 168.1(1) applies operates as an
application for discharge.

Appointment to be obtained by trustee

(2) The trustee, before proceeding to his or her discharge and in any case not earlier than three
months and not later than one year after the bankruptcy of a person tbr whom there is an
application for discharge by virtue of subsection (1) shall, on five days notice to the
bankrupt, apply to the court for an appointment for a hearing of the application for the
bankrupt's discharge, and the hearing must be held within 30 clays after the day on which
the appointment is made or at any other time that may be fixed by the court at the bankrupt's
or trustee's request.

(3) [Repealed, 2005, c. 47, s. 101]
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Bankrupt corporation

(4) A bankrupt corporation may not apply for a discharge unless it has satisfied the claims of
its creditors in full.

bees awl disbursements' of 1rustce

(5) The court may, before issuing an appointment for hearing on application for discharge, if
requested by the trustee, require such funds to be deposited with, or such guarantee to be
given to, the trustee, as it deems proper, for the payment of his fees and disbursements
incurred in respect of the application.

Notice to creditors

(6) The trustee, on obtaining or being served with an appointment for hearing an application
Tor discharge, shall, not less than 15 days before the day appointed for the hearing of the
application, send a notice of the hearing, in the prescribed •form and manner, to the
Superintendent, the bankrupt and every known creditor, at the creditor's latest known
address.

Procedure when trustee not mailable

(7) Where the trustee is not available to perform the duties required of a trustee on the
application of a bankrupt for a discharge, the court may authorize any other person to
perform such duties and may give such directions as it deems necessary to enable the
application of the bankrupt to be brought before the court.

Courts rested with jurisdiction

I 83 (1) The .following courts are invested with such jurisdiction at law and in equity as will enable
them to exercise original, auxiliary and ancillary jurisdiction in bankruptcy and in other
proceedings authorized by this Act during their respective terms, as they are now, or may
be hereafter, held, and in vacation and in chambers:

in the Province of Ontario, the Superior Court of Justice;

[Repealed, 2001, c. 4, s. 33]

in the Provinces of Nova Scotia and British Columbia, the Supreme Court;

in the Provinces of New Brunswick and Alberta, the Court of Queens Bench;

in the Province of Prince Edward Island, the Supreme Court of the Province;

in the Provinces of Manitoba and Saskatchewan, the Court of Queen's Bench;

in the Province of -Newfoundland and Labrador, the Trial Division of the Supreme
Court; and
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(h) in Yukon, the Supreme Court of Yukon, in the Northwest Territories, the Supreme
Court of the Northwest Territories, and in Nunavut, the Nunavut Court of Justice.

Superior Court:jurisdiction in the Province of Quebec

(I .1) In the Province of Quebec, the Superior Court is invested with the _jurisdiction that will
enable it to exercise original, auxiliary and ancillary jurisdiction in bankruptcy and in other
proceedings authorized by this Act during its term, as it is now, or may be hereafter, held,
and in vacation and in chambers.

Courts of appeal common law provinces

(2) Subject to subsection (2.1), the courts of appeal throughout Canada, within their respective
jurisdictions, are invested with power and jurisdiction at law and in equity, according to
their ordinary procedures, except as varied by this Act or the General Rules, to hear and
determine appeals from the courts vested with original jurisdiction under this Act.

Court of Appeal of  Province of Quebec

(2.1) In the Province of Quebec, the Court of Appeal, within its jurisdiction, is invested with
power and jurisdiction, according to its ordinary procedures, except as varied by this Act
or the General Rules, to hear and determine appeals from the Superior Court.

Supreme Court of Canada

(3) The Supreme Court o ['Canada has jurisdiction to hear and to decide according to its ordinary
procedure any appeal so permitted and to award costs.
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Business Corporations Act, RSO 1990, c. 1.16

Definitions and interpretation

1 (1) In this Act,

"special resolution" means a resolution that is,

(a) submitted to a special meeting of the shareholders of a corporation duly called for
the purpose of considering the resolution and passed, with or without amendment,
at the meeting by at least two-thirds of the votes cast, or

(b) consented to in writing by each shareholder of the corporation entitled to vote at
such a meeting or the shareholder's attorney authorized in writing; ("resolution
speciale")

Shares

22 (1) Shares of a corporation shah be in registered form and shall be without nominal or par
value. R.S.O. 1990, c. 13.16, s, 22 ( 1 ).

Nen?

(2) Shares with nominal or par value of a corporation incorporated before the 29th day ol July,
1983 shall be deemed to be shares without nominal or par value. R.S.O. 1990, c. B.16,
s. 22 (2).

Rights ql,shalvholclet's

(3) Where a corporation has only one class of shares, the rights of the holders thereof are equal
in all respects and include the rights,

(a) to vote at all meetings of shareholders; and

(b) to receive the remaining property of the corporation upon dissolution. R.S.O. 1990,
c. 13.16, s.22(3).

Non

(4) The articles may provide for more than one class of shares and where they so provide,

(a) the rights, privileges, restrictions and conditions attaching to the shares of each
class shall be set out therein; and

(b) each of the rights set out in subsection (3) shall be attached to at least one class of
shares, but both such rights are not required to be attached to any one class. R.S.O.
1 990, c. 13.16, s. 22 (4).
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Saving provision

(5) Despite subsection (4), the right of the holders of a class of shares to one vote for each
share at all meetings of shareholders other than meetings of the holders of another class of
shares, or to receive the remaining property of the corporation upon dissolution, need not
be set out in the articles. R.S.O. 1990, c. B.16, s. 22 (5).

Shares within a class equal

(6) Except as provided in section 25, each share of a class shall be the same in all respects as
every other share of that class. R.S.O. 1990, c. 13.16, s. 22 (6).

Same rights, etc.

(7) The articles may provide that two or more classes of shares or two or more series within a
class of shares may have the same rights, privileges, restrictions and conditions. 2006, c.
34, Sched. B, s. 5.

Separate capital account

24 (1) A corporation shall maintain a separate stated capital account for each class and series of
shares it issues. R.S.O. 1990, c. B.16, s. 24 (1).

Nem

(2) A corporation shall add to the appropriate stated capital account in respect of any shares it
issues the full amount of the consideration it receives as determined by the directors which,
in the case of shares not issued for money, shall be the amount determined by the directors
in accordance with clause 23 (4) (a) or, if a determination is made by the directors in
accordance with subelause 23 (4) (b) (i), the amount so determined. R.S.O. 1990, c. B. 16,
s. 24 (2).

Exccptions

(3) Despite subsection (2) and subsection 23 (3), a corporation may, subject to subsection (4),
add to the stated capital accounts maintained for the shares of classes or series the whole
or any part of the consideration that it receives in exchange if the corporation issues shares,

(a) in exchange for,

(i) property of a person who immediately before the exchange did not deal with the
corporation at arm's length within the meaning of that term in the Income Tax Act
(Canada),

(ii) shares of, or another interest in, a body corporate that immediately before the
exchange, or that because of the exchange, did not deal with the corporation at
aria's length within the meaning of that term in the Income Tax Act (Canada), or
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(iii) property of a person who, immediately before the exchange, dealt with the
corporation at arm's length within the meaning of that term in the fiicoine Tax "lc/
(Canada), if the person, the corporation and all holders of shares in the class or
series of shares so issued consent to the exchange; or

(b) under an agreement referred to in subsection 175 (1) or an arrangement referred to
in clause (c) or (d) of the definition of "arrangement" in subsection 182 (1) or to
shareholders of an amalgamating corporation who receive the shares in addition to
or instead of securities of the amalgamated corporation. 2006, c. 34, Sched. B, s. 6.

Consent not required

(3.1) The consent referred to in subclause (3) (a) (iii) is not required lithe issuance of the shares
does not result in a decrease in the value of the stated capital account maintained for the
class or series divided by the number of shares in the class or series. 2006, c. 34, Sched.
B, s. 6.

Addition to ,slated capital account

(4) On the issue of a share, a corporation shall not add to a stated capital account in respect of
the share an amount greater than the amount referred to in subsection (2). R.S.O. 1990, c.
B.16, s. 24 (4).

Stated capital al time of coming into /Once or continuance

(5) Despite subsection (2), on the 29th day of July, 1983 or at such time thereafter as a
corporation has been continued under this Act, as the case may be, the amount in the stated
capital account maintained by a corporation in respect of each class or series of shares then
issued shall be equal to the aggregate amount paid up on the shares of each such class or
series of shares immediately prior thereto, and, after such time, a corporation may, upon
complying with subsection (6), add to the stated capital account maintained by it in respect
of any class or series of shares any amount it has credited to a retained earnings or other
surplus account. R.S.O. 1990, c. B.16, s. 24 (5).

Additions' to stated capital account

(6) Where a corporation proposes to add any amount to a stated capital account that it
maintains in respect of a class or series of shares otherwise than under subsection 38 (2),
the addition to the stated capital account must be approved by special resolution if,

(a) the amount to be added,

(i) was not received by the corporation as consideration for the issue of shares, or

(ii) was received by the corporation as consideration for the issue of shares but does
not form part of the stated capital attributable to such shares; and
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(7)

(b) the corporation has outstanding shares of more than one class or series. R.S.O.
1 990, c. B.16, s. 24 (6).

Where a class or series of shares of a corporation would be affected by the addition of an
amount to any stated capital account under subsection (6) in a manner different from the
manner in which any other class or series of shares of the corporation would be affected by
such action, the holders of the differently affected class or series of shares are entitled to
vote separately as a class or series, as the case may be, on the proposal to take the action,
whether or not such shares otherwise carry the right to vote. R.S.O. 1990, c. B.16, s. 24 (7).

EATICS.S'ed ill 011C 01' 17101C C111Tel1CieS

(8) Stated capital accounts of a corporation may be expressed in one or more
currencies. R.S.O. 1990, c. B.16, s. 24 (8).

Reduction ill stated capital

(9) A corporation shall not reduce its stated capital or any stated capital account except in the
manner provided in this Act. R.S.O. 1990, c. B.16, s. 24 (9).

Reduction of liability re unpaid share: stated capital

34 ( I) Subject to subsection (4), a corporation may by special resolution,

(a) extinguish or reduce a liability in respect of an amount unpaid on any share; or

(b) reduce its stated capital for any purpose including, without limiting the generality
of the foregoing, for the purpose of,

(i) distributing to the holders of issued shares of any class or series of shares
an amount not exceeding the stated capital of the class or series, or

(ii) declaring its stated capital to be reduced by,

(A) an amount that is not represented by realizable assets, or

(B) an amount otherwise determined in respect of which no amount is
to be distributed to holders of issued shares of the
corporation. R.S.O. 1990, c. B.16, s. 34 (1).

Right to rote where reduction under subs,

(2) Where a class or series of shares of a corporation would be affected by a reduction of stated
capital under clause (1) (b) in a manner different from the manner in which any other class
or series of shares of the corporation would be affected by such action, the holders of the
differently affected class or series of shares are entitled to vote separately as a class or
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series, as the case may be, on the proposal to take the action, whether or not the shares
otherwise carry the right to vote. R.S.O. 1990, c. B.16, s. 34 (2).

Account to he reduced ,specUied

(3) A special resolution under this section shall specify the stated capital account or accounts
from which the reduction of stated capital effected by the special resolution will be
made. R.S.O. 1990, c. B.16, s. 34 (3).

RCS11.1.01011 017 red17eil071

(4) A corporation shad not take any action to extinguish or reduce a liability in respect of an
amount unpaid on a share or to reduce its stated capital for any purpose other than the
purpose mentioned in sub-subchause (1) (b) (ii) (A) if there arc reasonable grounds lbr
believing that,

(a) the corporation is or, after the taking of such action, would be unable to pay its
liabilities as they become due; or

(b) after the taking of such action, the realizable value of the corporation's assets would
be less than the aggregate of its liabilities. R.S.O. 1990, c. B. 16, s. 34 (4).

Application jdr order where improper reduction

(5) A creditor of a corporation is entitled to apply to the court for an order compelling a
shareholder or other recipient,

(a) to pay to the corporation an amount equal to any liability of the shareholder that
was extinguished or reduced contrary to this section; or

(h) to pay or deliver to the corporation any money or property that was paid or
distributed to the shareholder or other recipient as a consequence of a reduction of
capital made contrary to this section. R.S.O. 1990, c. B.16, s. 34 (5).

Class action

(7) Where it appears that there are numerous shareholders who may be liable under this
section, the court may permit an action to be brought against one or more of them as
representatives of the class and, if the plaintiff establishes a claim as creditor, may make
an order of reference and add as parties in the referee's office all such shareholders as may
be found, and the referee shall determine the amount that each should contribute towards
the plaintiff's claim, which amount may not, in the case of any particular shareholder,
exceed the amount referred to in subsection (5), and the referee may direct payment of the
sums so determined. R.S.O. 1990, c. B.16, s. 34 (7).
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Shareholder holding shares infichiciary capacity

(8) No person holding shares in the capacity of a personal representative and registered on the
records of the corporation as a shareholder and therein described as the personal
representative of a named person is personally liable under this section, but the person
named is subject to all liabilities imposed by this section. R.S.O. 1990, c. B.16, s. 34 (8).

s. 130 does not triply

(9) This section does not affect any liability that arises under section 130.

Declaration of dividends

38 (1) Subject to its articles and any unanimous shareholder agreement, the directors may declare
and a corporation may pay a dividend by issuing Cully paid shares of the corporation or
options or rights to acquire fully paid shares of the corporation and, subject to subsection
(3), a corporation may pay a dividend in money or property. R.S.O. 1990,  c. B.16, s. 38 (1).

Stock dividend

(2) If shares of a corporation are issued in payment of a dividend, the corporation may add all
or part of the value of those shares to the stated capital account of the corporation
maintained or to be maintained for the shares of the class or series issued in payment of the
dividend. 2006, c. 34, Sched. B, s. 11.

When dividend not to be declared

(3) The directors shall not declare and the corporation shall not pay a dividend if there are
reasonable grounds for believing that,

(a) the corporation is or, after the payment, would be unable to pay its liabilities as they
become due; or

(b) the realizable value of the corporation's assets would thereby be less than the
aggregate of,

(i) its liabilities, and

(ii) its stated capital of all classes. R.S.O. 1990, c. B. 16, s. 38 (3).

Shareholders' meetings

94 (1) Subject to subsection 104 (1), the directors of a corporation,

(a) shall call an annual meeting of shareholders not later than eighteen months after the
corporation comes into existence and subsequently not later than :fifteen months
after holding the last preceding annual meeting; and

(b) may at any time call a special meeting of shareholders.
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Date for determining shareholders

95 (1) For the purpose of determining shareholders,

(a) entitled to receive payment of a dividend;

(b) entitled to participate in a liquidation or distribution; or

(c) for any other purpose except the right to receive notice of or to vote at a meeting,

the directors may fix in advance a date as the record date For such determination of
shareholders, but the record date shall not precede by more than fifty days the particular
action to he taken. R.S.O. 1990, c. B.16, s. 95 (I).

Some

(2) For the purpose of determining shareholders entitled to receive notice of a meeting of
shareholders, the directors may fix in advance a date as the record date for such
determination of shareholders, but the record date shall not precede by more than 60 days
or by less than 30 days the date on which the meeting is to be held.

Nem

(3) Where no record date is fixed,

(a) the record date for the determination of shareholders entitled to receive notice of a
meeting of shareholders shall be,

(i) at the close of business on the day immediately preceding the day on which the
notice is given, or

(ii) if no notice is given, the day on which the meeting is held; and

(b) the record date for the determination of shareholders for any purpose other than to
establish a shareholder's right to receive notice of a meeting or to vote shall be at
the close of business on the day on which the directors pass the resolution relating
thereto. R.S.O. 1990, c. B.16, s. 95 (3).

Notice of date

(4) If a record date is fixed, unless notice of the record date is waived in writing by every
holder of a share of the class or series affected whose name is set out in the securities
register at the close of business on the day the directors fix the record date, notice thereof
shall be given, not less than seven days before the date so 'fixed,

(a) by advertisement in a newspaper published or distributed in the place where the
corporation has its registered office and in each place in Canada where it has a
transfer agent or where a transfer of its shares may be recorded; and
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(b) by written notice to each stock exchange in Canada on which the shares of the
corporation are listed for trading. R.S.O. 1990, c. B.16, s. 95 (4).

Notice of shareltol('lers'rneetings

96 (1) Notice of the time and place of a meeting of shareholders shall be sent, in the case of an
offering corporation, not less than twenty-one clays and, in the case of any other
corporation, not less than ten days, but, in either case, not more than fifty days, before the
meeting,

(a) to each shareholder entitled to vote at the meeting;

(b) to each director; and

(c) to the auditor of the corporation. R.S.O. 1990, c. B.16, s. 96 (1).

Mcni

(2) A notice of a meeting is not required to be sent to shareholders who were not registered on
the records of the corporation or its transfer agent on the record date determined under
subsection 95 (2) or (3), but failure to receive a notice does not deprive a shareholder of
the right to vote at the meeting. R.S.O. 1990, c. B.16, s. 96 (2).

/dent

(3) If a meeting of shareholders is adjourned for less than thirty days, it is not necessary, unless
the by-laws otherwise provide, to give notice of the adjourned meeting other than by
announcement at the earliest meeting that is adjourned. R.S.O. 1990, c. B. 16, s. 96 (3).

_Nein

(4) If a meeting of shareholders is adjourned by one or more adjournments for an aggregate of
thirty days or more, notice of the adjourned meeting shall be given as for an original
meeting but, unless the meeting is adjourned by one or more adjournments for an aggregate
of more than ninety clays, section 1 11 does not apply. R.S.O. 1990, c. B.16, s. 96 (4).

Special business

(5) All business transacted at a special meeting of shareholders and all business transacted at
an annual meeting of shareholders, except consideration of the minutes of an earlier
meeting, the financial statements and auditor's report, election of directors and
reappointment of the incumbent auditor, shall be deemed to be special business. R.S.O.
1 990, c. B.16, s. 96 (5).

(6) Notice of a meeting of shareholders at which special business is to be transacted shall state
or be accompanied by a statement of,
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(a) - the nature of that business in- sufficient detail to permit the shareholder to form a
reasoned judgment thereon; and

(b) the text of any special resolution or by-law to be submitted to the meeting. R.S.O.
1 990, c. 13.16, s. 96 (6).

I1Uiving notice

98 A shareholder and any other person entitled to attend a meeting of shareholders may in any
manner and at any time waive notice of a meeting of shareholders, and attendance of any
such person at a meeting of shareholders is a waiver of notice of the meeting, except where
such person attends a meeting for the express purpose of objecting to the transaction of any
business on the grounds that the meeting is not lawfully called. R.S.O. 1990, c. B.16, s. 98.

_Requisition for ,shareholders meeting

105 (I) The holders of not less than 5 per cent of the issued shares of a corporation that carry the
right to vote at a meeting sought to be held may requisition the directors to call a meeting of
shareholders for the purposes stated in the requisition. R.S.O. 1990, c. B.16, s. 105 (1).

klent

(2) The requisition referred to in subsection (1) shall state the business to be transacted at the
meeting and shall be sent to the registered office of the corporation. R.S.O. 1990, c. B.16,
s. 105 (2).

Duty of directors to call ineetitu2,-

(3) Upon receiving the requisition referred to in subsection (1), the directors shall call a
meeting of shareholders to transact the business stated in the requisition unless,

(a) a record date has been fixed under subsection 95 (2) and notice thereof has been
given under subsection 95 (4);

(b) the directors have called a meeting of shareholders and have given notice thereof
under section 96; or

(c) the business of the meeting as stated in the requisition includes matters described
in clauses 99 (5) (h) to (d). R.S.O. 1990, c. B.16, s. 105 (3).

Where requisitionist nun; call meeting

(4) Subject to subsection (3), if the directors do not within twenty-one days after receiving the
requisition referred to in subsection (1) call a meeting, any shareholder who signed the
requisition may call the meeting. R.S.O. 1990, c. B.16, s. 105 (4).
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Calling of meeting

(5) A meeting called under this section shall be called as nearly as possible in the manner in
which meetings are to be called under the by-laws, this Part and Part VIII. R.S.O. 1990, c.
B.16, s. 105 (5).

Repaynicia of expenses

(6) The corporation shall reimburse the shareholders for the expenses reasonably incurred by
them in requisitioning, calling and holding the meeting unless the shareholders have not
acted in good frith and in the interest of the shareholders of the corporation
generally. R.S.O. 1990, c. B.16, s. 105 (6)

Requisition by court

106 (1) If for any reason it is impracticable to call a meeting of shareholders of a corporation in
the manner in which meetings of those shareholders may be called or to conduct the
meeting in the manner prescribed by the by-laws, the articles and this Act, or if for any
other reason the court thinks fit, the court, upon the application of a director or a
shareholder entitled to vote at the meeting, may order a meeting to be called, held and
conducted in such manner as the court directs and upon such terms as to security for the
costs of holding the meeting or otherwise as the court deems fit. R.S.O. 1990, c. B.16,
s. 106 (1).

Power' of colirl

(2) Without restricting the generality of subsection (1), the court may order that the quorum
required by the by-laws, the articles or this Act be varied or dispensed with at a meeting
called, held and conducted under this section. R.S.O. 1990, c. B.16, s. 106 (2).

meeting

(3) A meeting called, held and conducted under this section is for all purposes a meeting of
shareholders of the corporation duly called, held and conducted. R.S.O. 1990, c. B.16,
s. 106 (3).

Illandatmy solicitation ofproxy

I I I The management of an alibiing corporation shall, concurrently with or prior to sending
notice of a meeting of shareholders, send a form of proxy to each shareholder who is
entitled to receive notice of the meeting. R.S.O. 1990, c. B.16, s. 111.

Information circular

112 (1) No person shall solicit proxies in respect of an offering corporation unless,
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(a) in the case of solicitation by or on behalf of the management of the corporation, a
management information circular in prescribed form, either as an appendix to or as
a separate document accompanying the notice of the meeting; or

(b) in the case of any other solicitation, a dissident's information circular in prescribed
form,

is sent to the auditor of the corporation, to each shareholder whose proxy is solicited and,
if clause (b) applies, to the corporation. R.S.O. 1990, c. B. 16, s. 1 12 (1).

Exemption order re ss. 111, 112

1 13 Upon the application of any interested person, the Commission may, if satisfied in the
circumstances of the particular ease that there is adequate justification for so doing, make
an order, on such terms and conditions as the Commission may impose, exempting, in
whole or in part, any person from the requirements of section I I I or from the requirements
of section 1 12. R.S.O. 1990, c. B.16, s. 1 13.

Directors

1 15 (1) Subject to any unanimous shareholder agreement, the directors shall manage or supervise
the management of the business and affairs of a corporation. 1990, c. B.16,
s. 115 (1).

Board of dii•eclors

(2) A corporation shall have a board of directors which shall consist of,

(a) in the case of a corporation that is not an altering corporation, at least one
individual; and

(b) in the case of a corporation that is an offering corporation, not [ewer than three
individuals. R.S.O. 1990, c. B.16, s. 115 (2); 1994, c. 27, s. 71 (11).

Nem

(3) At least one-third of the directors of an offering corporation shall not be officers or
employees of the corporation or any of its affiliates. R.S.O. 1990, c. B.16, s. 1 15 (3).

Deemed directors

(4) Where all of the directors have resigned or have been removed by the shareholders without
replacement, any person who manages or supervises the management of the business and
affairs of the corporation shall be deemed to be a director for the purposes of this
Act. 1994, c. 27, s. 71 (12).
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EVCCIE i011S

(5) Subsection (4) does not apply to,

(a) an officer who manages the business of the corporation under the direction or
control of a shareholder or other person;

(b) a lawyer, accountant or other professional who participates in the management of
the corporation solely for the purposes of providing professional services; or

(c) a trustee in bankruptcy, receiver, receiver-manager or secured creditor who
participates in the management of the corporation or exercises control over its
property solely fbr the purposes of enforcement of a security agreement or
administration of a bankrupt's estate, in the case of a trustee in bankruptcy. 1994,
c. 27, s. 71 (12).

Reorganization.

186 ( 1 ) In this section,

"reorganization" means a court order made under section 248, an order made under the Bankruptcy
and Tnso/vency "la (Canada) or an order made under the Companies Creditors _Arrangement Act
(Canada) approving a proposal. 2000, c. 26, Sc11ed B, s. 3 (9).

A rtiCICS amended

(2) If a corporation is subject to a reorganization, its articles may be amended by the order to
effect any change that might lawfully be made by an amendment under section 168. R.S.O.
1 990, c. B.16, s. 186 (2).

Anviliary 12011'ers of court

(3) Where a reoraanization is made, the court making the order may also

(a) authorize the issue of debt obligations of the corporation, whether or not convertible
into shares of any class or having attached any rights or options to acquire shares
of any class, and fix the terms thereof; and

(b) appoint directors in place of or in addition to all or any of the directors then in
office. R.S.O. 1990, c. B. 16, s. 186 (3).

_Articles of reorganization

(4) After a reorganization has been made, articles of reorganization in prescribed form shall
be sent to the Director. R.S.O. 1990, c. B.16, s. 186 (4).
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Certificate

(5) Upon receipt of articles of reorganization, the Director shall endorse thereon in accordance
with section 273 a certificate which shall constitute the certificate of amendment and the
articles are amended accordingly. R.S.O. 1990, c. B.16, s. 186 (5).

No cli,s•sent

(6) A shareholder is not entitled to dissent under section 185 if an amendment to the articles is
effected under this section. R.S.O. 1990, c. B.16, s. 186 (6).

Application of,s's. 207-218

206 Sections 207 to 218 apply to corporations being wound up by order of the court. R.S.O.
1 990, c. B.16, s. 206.

IVituling up by court

207 (1)A corporation may be wound up by order of the court,

(a) where the court is satisfied that in respect of the corporation or any of its affiliates,

(i) any act or omission of the corporation or any of its affiliates effects a result,

the business or affairs of the corporation or any of its affiliates are or have
been carried on or conducted in a manner. or

(iii) the powers of the directors of the corporation or any of its affiliates are or
have been exercised in a manner,

that is oppressive or unfairly prejudicial to or that unfairly disregards the interests
of any security holder, creditor, director or officer; or

(b) where the court is satisfied that,

(i) a unanimous shareholder agreement entitled a complaining shareholder to
demand dissolution of the corporation after the occurrence of a specified
event and that event has occurred,

(ii) proceedings have been begun to wind up voluntarily and it is in the interest
of contributories and creditors that the proceedings should be continued
under the supervision of the court,

(iii) the corporation, though it may not be insolvent, cannot by reason of its
liabilities continue its business and it is advisable to wind it up, or

(iv) it is just and equitable tbr some reason, other than the bankruptcy or
insolvency of the corporation, that it should be wound up; or
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(c) where the shareholders by special resolution authorize an application to be made to
the, court to wind up the corporation. R.S.O. 1990, c. B.16, s. 207 (1).

Court order

(2) Upon an application under this section, the court may make such order under this section
or section 248 as it thinks tit. R.S.O. 1990, c. B.16, s. 207 (2).

Who may apply

208 (1)A winding-up order may be made upon the application of the corporation or of a
shareholder or, where the corporation is being wound up voluntarily, of the liquidator or
of a contributory or of a creditor having a claim of $2,500 or more. R.S.O. 1990, c. B.16,
s. 208 (1).

Notice

(2) Except where the application is made by the corporation, four days' notice of the application
shall be given to the corporation before the making of the application. R.S.O. 1990, c.
13.16, s. 208 (2),

Appointment of liquidator

210 (1)The court in making the winding-up order may appoint one Or more persons as liquidator
of the estate and effects of the corporation for the purpose of winding up its business and
affairs and distributing its property, R.S.O. 1990, c. B.16, s. 210 (1).

Remuneration

(2) The court may at any time fix the remuneration of the liquidator. R.S.O. 1990, c, B. l 6,
s. 210 (2).

1'am/icy

(3) If a liquidator appointed by the court dies or resigns or the office becomes vacant for any
reason, the court may by order 011 the vacancy. R.S.O. 1990, c. B.16, s. 210 (3).

Notice of appointment

(4) A liquidator appointed by the court under this section shall forthwith give to the Director
notice in the prescribed form of the liquidator's appointment and shall, within twenty days
after being appointed publish the notice in The Ontario Gazelle. R.S.O. 1990, c. B,16,
si 210 (4).

Articles of dissolution where corporation active

238 (1)For the purpose of bringing the dissolution authorized under clause 237 (a) or (b) into
effect, articles of dissolution shall follow the prescribed form and shall set out,
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(a) the name of the corporation;

(b) that its dissolution has been duly authorized under clause 237 (a) or (b);

(c) that it has no debts, obligations or liabilities or its debts, obligations or liabilities
have been duly provided for in accordance with subsection (3) or its creditors or
other persons having interests in its debts, obligations or liabilities consent to its
dissolution;

(d) that after satisfying the interests of creditors in all its debts, obligations and
liabilities, if any, it has no property to distribute among its shareholders or that it
has distributed its remaining property rateably among its shareholders according to
their rights and interests in the corporation or in accordance with subsection (4)
where applicable; and

(d.1) if it was at any time a registered owner of land in Ontario, that it is no longer a
registered owner of land in Ontario; and

(e) that there are no proceedings pending in any court against it.

Articles ofdisso/tItion -where corporation never active

(2) For the purpose of bringing a dissolution authorized under clause 237 (c) into effect,
articles of dissolution shall follow the prescribed form and shall set out,

(a) the name of the corporation;

(b) the date set out in its certificate 01 incorporation;

(c) that the corporation has not commenced business;

(d) that none of its shares has been issued;

(e) that dissolution has been duly authorized under clause 237 (c);

(I) that it has no debts, obligations or liabilities;

(g) that after satisfying the interests of creditors in all its debts, obligations and
liabilities, if any, it has no property to distribute or that it has distributed its
remaining property to the persons entitled thereto; and

(g.1) if it was at any time a registered owner of land in Ontario, that it is no longer a
registered owner of land in Ontario; and

(h) that there are no proceedings pending in any court against it.
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irhere Ciedii01' 1117707011 0

(3) Where a corporation authorizes its dissolution and a creditor is unknown or a creditor's
whereabouts is unknown, the corporation may, by agreement with the Public Guardian and
Trustee, pay to the Public Guardian and Trustee an amount equal to the amount of the debt
due to the creditor to be held in trust for the creditor, and such payment shall be deemed to
be due provision for the debt for the purposes of clause (1) (c). 1990, c. B.16,
s. 238 (3).

sharcholcicr wilmoirn

(4) Where a corporation authorizes its dissolution and a shareholder is unknown or a
shareholder's whereabouts is unknown, it may, by agreement with the Public Guardian and
Trustee, deliver or convey the shareholder's share of the property to the Public Guardian
and Trustee to be held in trust for the shareholder, and such delivery or conveyance shall
be deemed to be a distribution to that shareholder of his, her or its rateable share for the
purposes of the dissolution. R,S.0. 1990, c. B.16, s. 238 (4).

Poser to convert

(5) If the share of the property so delivered or conveyed to the Public Guardian and Trustee
under subsection (4) is in a form other than cash. the Public Guardian and Trustee may at
any time, and within ten years after such delivery or conveyance shall, convert it into
cash. R.S.O. 1990, c. B.16, s. 238 (5).

Payment lo person entitled

(6) If the amount paid under subsection (3) or the share of the property delivered or conveyed
under subsection (4) or its equivalent in cash, as the case may be, is claimed by the person
beneficially entitled thereto within ten years after it was so delivered, conveyed or paid, it
shall be delivered, conveyed or paid to the person, but, if not so claimed, it vests in the
Public Guardian and Trustee for the use of Ontario, and, if the person beneficially entitled
thereto at any time thereafter establishes a right thereto to the satisfaction of the Lieutenant
Governor in Council, an amount equal to the amount so vested in the Public Guardian and
Trustee shall be paid to the person. R.S.O. 1990, e. B.16, s. 238 (6).

Income Tax Act, RSC 1985, c.1 (5(1' Sup)

Person acting fOr another

159 (1)For the purposes of this Act, where a person is a legal representative of a taxpayer at any
time,

(a) the legal representative is jointly and severally, or solidarily, liable with the
taxpayer

(i) to pay each amount payable under this Act by the taxpayer at or before that
time and that remains unpaid, to the extent that the legal representative is at
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that time in possession or control, in the capacity of legal representative, of
property that belongs or belonged to, or that is or was held for the benefit of,
the taxpayer or the taxpayer's estate. and

(ii) to perform any obligation or duty imposed under this Act on the taxpayer at
or before that time and that remains outstanding, to the extent that the
obligation or duty can reasonably be considered to relate to the
responsibilities of the legal representative acting in that capacity; and

(b) any action or proceeding in respect of the taxpayer taken under this Act at or after
that time by the Minister may be so taken in the name of the legal representative
acting in that capacity and, when so taken, has the same effect as if it had been
taken directly against the taxpayer and, if the taxpayer no longer exists, as if the
taxpayer continued to exist.

CertifiCale befiVe distribinion

(2) Every legal representative (other than a trustee in bankruptcy) of a taxpayer shall, before
distributing to one or more persons any property in the possession or control of the legal
representative acting in that capacity, obtain a certificate from the Minister, by applying
for one in prescribed form, certifying that all amounts

(a) for which the taxpayer is or can reasonably be expected to become liable under this
Act at or before the time the distribution is made, and

(b) for the payment of which the legal representative is or can reasonably be expected
to become liable in that capacity

have been paid or that security for the payment thereof has been accepted by the Minister.

Personal liability

(3) If a legal representative (other than a trustee in bankruptcy) of a taxpayer distributes to one
or more persons property in the possession or control of the legal representative, acting in
that capacity, without obtaining a certificate under subsection (2) in respect of the amounts
referred to in that subsection,

(a) the legal representative is personally liable for the payment of those amounts to the
extent of the value of the property distributed;

(b) the Minister may at any time assess the legal representative in respect of any
amount payable because of this subsection; and

(c) the provisions of this Division (including, for greater certainty, the provisions in
respect of interest payable) apply, with any modifications that the circumstances
require, to an assessment made under this subsection as though it had been made
under section 152 in respect of taxes payable under this Part.
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Securities Act, RSO 1990, c. S.5

Definitions

84 In this Part,

"information circular" means an information circular prepared in accordance with the regulations;
("eireulaire information")

"solicit" and "solicitation" include,

(a) any request for a proxy whether OF not accompanied by or included in a norm 
of

proxy.

(b) any request to execute or not to execute a form of proxy or to revoke a proxy,

(c) the sending or delivery of a form of proxy or other communication to a security'
holder under circumstances reasonably calculated to result in the procurement,
withholding or revocation of a proxy,

(d) the sending or delivery of a form of proxy to a security holder under section 85,

but do not include.,

the sending or delivery of a form of proxy to a security holder in response to an
unsolicited request made by the security holder or on the security holder's behaLf,

the performance by any person or company of ministerial acts or professional
services on behalf of a person or company soliciting a proxy, or

such other activities as may be prescribed in the regulations. ("solliciter",
"sollicitation") R.S.O. 1990, c. S.5, s. 84; 2005, c. 31, Sched. 20, s. 4.

Alandatoly solicitation of proxies

85 Subject to section 88, if the management of a reporting issuer gives or intends to give to
holders of its voting securities notice of a meeting, the management shall, concurrently
with or prior to giving the notice to the security holders whose latest address as shown on
the books of the reporting issuer is in Ontario, send to each such security holder who is
entitled to notice of meeting, at the security holder's latest address as shown on the books
of the reporting issuer, a form of proxy ibr use at the meeting that complies with the
regulations. R.S.O. 1990, c. S.5, s. 85; 2001, c. 23, s. 214.

InfOrination circular

86 (1) Subject to subsection (2) and section 88, no person or company shall solicit proxies from
holders of its voting securities whose latest address as shown on the books of the reportinf2,
issuer is in Ontario unless,
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(a) in the case of a solicitation by or on behalf of the management of a reporting issuer,
an information circular, either as an appendix to or as a separate document
accompanying the notice of the meeting, is sent to each such security holder of the
reporting issuer whose proxy is solicited at the security holder's latest address as
shown on the books of the reporting issuer; or

(h) in the case of any other solicitation, the person or company making the solicitation,
concurrently with or prior thereto, delivers or sends an information circular to each
such security holder whose proxy is solicited. R.S.O. 1990, c. 5.5, s. 86 (1); 2001,
c. 23, s. 215.

National Instrument 51-102 (Continuous Disclosure)

9.1 Sending of Proxies and Information Circulars

(I) If management of a reporting issuer gives notice of a meeting to its registered holders of
voting securities, management must, at the same time as or before giving that notice, send
to each registered holder of voting securities who is entitled to notice of the meeting a form
of proxy for use at the meeting.

(2) Subject to section 9.2, a person OF company that solicits proxies from registered holders of
voting securities of a reporting issuer must,

(a) in the case of a solicitation by or on behalf of management of a reporting issuer,
send an information circular with the notice of meeting to each registered
securityholder Whose proxy is solicited; or

(b) in the case of any other solicitation, concurrently with or before the solicitation,
send an information circular to each registered securityholder whose proxy is
solicited.

National Instrument 54-101 (Proxy Solicitation)

1.1 Definitions - In this Instrument

"objecting beneficial owner" means a beneficial owner of securities that

(a) has provided instructions to an intermediary holding the securities in an
account on behalf of the beneficial owner that the beneficial owner objects,
for that account, to the intermediary disclosing ownership information about
the beneficial owner under this Instrument, or

(b) is an objecting beneficial owner under subparagraph (iii) of
paragraph 3.3(b);
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2.1 Establishment of Meeting and Record Dates - A reporting issuer that is required to give
notice of a meeting to the registered holders of any of its securities shall fix

(a) a date for the meeting;

(b) a record date for notice of the meeting, which shall be no fewer than 30 and
no more than 60 days before the meeting date; and

(c) if required or permitted by corporate law, a record date for voting at the
meeting.

Courts of' Justice Act, R.S.O 1990, c C. 43

Injunctions and receivers

1 01 (1) In the Superior Court of Justice, an interlocutory injunction or mandatory order may be
granted or a receiver or receiver and manager may be appointed by an interlocutory order, where
it appears to a judge of the court to be just or convenient to do so. R.S.O. 1990, c. C.43, s. 101 (1):
1 994, c. 12, s. 40; 1996, c. 25, s. 9 (17).
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