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2010 ONSC 5647
Ontario Superior Court of Justice

Outdoor Broadcast Networks Inc., Re

2010 CarswellOnt 7710, 2010 ONSC 5647, 196 A.C.W.S. (3d) 319, 71 C.B.R. (5th) 311
In Bankruptcy and Insolvency

In the Matter of the Proposal of Outdoor Broadcast Networks
Inc. of the City of Toronto, in the Province of Ontario

Reg. Scott W. Nettie

Heard: September 27, 2010
Judgment: October 13, 2010
Docket: Estate No. 31-1385780

Counsel: Jonathan H. Wigley for Proponent

Sanjeev Mitra for Trustee

John C.M. Sayers for ATEC

Lisa Brost for Maple Leaf Sports & Entertainment Ltd.

Subject: Insolvency; Civil Practice and Procedure

F or lﬁ&gx/anle Edrgﬁl bu(i‘gfrnlei;llg%%gsr'%ﬁoations refer to highest level of case via History.
Bankruptcy and insolvency

VI Proposal
VI.1 General principles

Bankruptcy and insolvency

VI Proposal
VI1.10 Practice and procedure

Headnote
Bankruptcy and insolvency --- Proposal — General principles

O Inc. filed Notice of Intention (NOI) to make proposal under Bankruptcy and Insolvency Act
— Amendments were made to Act such that s. 65.13(1) provides that where insolvent person
has filed NOI under s. 50.4 of Act, that person may not dispose of assets outside ordinary
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s. 65.13(4) [en. 2005, c. 47, s. 44] — considered
s. 65.13(7) [en. 2007, c. 36, s. 27] — considered

s. 192(1)(f) — referred to

Bulk Sales Act, R.S.0. 1990, c. B.14
Generally — referred to

s. 2 — considered

s. 3 — considered

APPLICATION for order approving sale of assets.
Reg. Scott W. Nettie:

1 On September 27, 2010, I granted the requested approval of a certain sale, and vesting Order,
for Reasons to follow. These are those Reasons.

2 Outdoor Broadcast Networks Inc. ("OBN") has filed a Notice of Intention to make a proposal,
in accordance with the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 ("BIA"). Schonfeld
Inc. (the "Trustee") is the trustee in the proposal estate.

3 OBN is in the business of providing marketing solutions to advertisers. In particular, it owns a
number of large, full motion LED digital billboards. These billboards are located in the Provinces
of Ontario and British Columbia.

4  OBN would like to sell six such signs, located in five locations. Four of those locations are
in the City of Toronto, comprising five signs. The fifth location is in the City of Pitt Meadow,
British Columbia.

5 Ordinarily, OBN would be at liberty to sell its signs, without application to this Court. Having
filed an NOIL, the assets of OBN remain vested in it, and it retains capacity to deal with its own
assets. It would have been, of course, subject to the provisions, in Ontario, of the Bulk Sales Act,
R.S.0. 1990, c. B-14 ("BSA"), if any proposed sale constituted a sale in bulk, out of the ordinary
course of business.

6 That changed September 18, 2009, with the most recent amendments to the BIA. Section
65.13(1) BIA now provides that where an insolvent person has filed an NOI under s. 50.4 BIA,
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as OBN has, then that person may not sell or dispose of assets outside of the ordinary course of
business, unless authorized to do so by the Bankruptcy Court.

7  According to the Affidavit of Kevin Clay, filed on the application, the sales by OBN of these
billboards are intended to be a liquidation of its assets, so as to raise cash to fund the proposal
which it intends to make. No one disputes that such a liquidation constitutes a sale outside of the
ordinary course of business for OBN. Hence this application.

8 Section 65.13(4) BIA sets out the factors which the Court is to consider in exercising its
discretion to authorize such a sale, or not. All six of those factors were addressed by counsel or
in the materials, or both, and I duly considered them in granting the requested Order. The process
leading to the sale was reasonable; the Trustee was in support, and had filed the requisite report;
creditors had been consulted; and the consideration proposed is reasonable.

9 Onthepoint of creditor consultation, I note that Fraser Kearney Capital Corporation ("FKCC")
is the major secured creditor of OBN. Kevin Clay, the affiant in support of the application, is
an officer of FKCC and a director of OBN. FKCC supports the sale transactions, and intends to
permit the proposal to proceed despite its apparent prior security position over the assets of OBN
(including the sale proceeds of the signs) in order to benefit from certain tax losses of OBN. The
evidence before me was that the security of FKCC is in a shortfall position, such that any deemed
bankruptcy flowing from a failure of the proposal process would result in no funds for ordinary
unsecured creditors. Thus, I was satisfied that proceeding without broader notice to the ordinary
unsecured creditors was appropriate. Further, a number of the larger unsecured creditors, being
landlords where the signs are located, were waiving their lease claims as part of the sale terms of
the signs to them. In short, I was satisfied that the grant of the Order was an appropriate exercise
of my jurisdiction.

10  Ordinarily, the record could have simply reflected my satisfaction, and that an Order was
to go as signed. These Reasons were required in respect of two points, both of which relate to my
jurisdiction, as Registrar in Bankruptcy, to hear and determine this application.

11 The first, and least contentious, is my jurisdiction to hear an application under s. 65.13(1)
BIA. In the case at bar, all appropriate parties were involved in the application, and it proceeded
as unopposed, subject only, of course, to my being persuaded to exercise my discretion in favour
of OBN, which I was. A Registrar in Bankruptcy has the jurisdiction, under s. 192(1)(f) BIA to
hear and determine any unopposed matter. Thus, I had jurisdiction to hear the application.

12 The second point is whether or not I have the ability, as Registrar, to not only approve the
sale, under s. 65.13(1) BIA, but to make that sale not subject to the provisions of the BSA which
might otherwise apply, absent the Order of a Judge of the Superior Court of Justice exempting the
sale from the BSA under s. 3 BSA. As all who regularly practise in this area know, a s. 3 BSA
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19  Any remaining doubt that this conclusion is correct is dispelled, I find, by a consideration
of the November, 2003, Report of the Standing Senate Committee on Banking, Trade and

Commerce’, a report by a Committee of the Upper House of the Dominion Parliament. That
Report, at page 148 recommended to Parliament that:

The Bankruptcy and Insolvency Act and the Companies' Creditors Arrangements Act be
amended to permit the debtor, subject to prior approval of the Court, to sell part or all of its
assets out of the ordinary course of business, during reorganization and without complying
with bulk sales legislation (emphasis added). Similarly, the debtor should be permitted to sell
all or substantially all of its assets on a going concern basis. On an application for permission
to sell, the Court should take into consideration whether the sales process was conducted in
a fair and reasonable manner, and whether major creditors were given reasonable notice, in
the circumstances, of the proposed sale and had input into the decision to sell. No such sale
to controlling shareholders, directors, officers or senior management of the debtor having a
significant financial interest in the purchaser or in the sales transaction should be permitted,
other than in exceptional circumstances.

20 A review of s. 65.13 indicates that essentially every other of the recommendations,
above, were adopted by Parliament. One can but conclude from that that the intent of's. 65.13(7)
BIA, in respect of the "other restrictions” language was also an adoption by Parliament of the
recommendation that the BIA provide for sale by insolvent debtors of assets out of the ordinary
course - free from compliance with the BSA, including s.3 thereof.

21  Having concluded that I had jurisdiction to hear the application under s. 192(1)(f) BIA, and
having concluded that sitting in such a capacity constituted my actions as those of the Court under
s. 2 BIA, and having concluded that the Court has the ability to authorize the proposed sale by
OBN free and clear of the other restriction of the BSA, I granted my Order herein on September

27, 2010.
Application granted.

Footnotes

1 htip:/fwww.cfs-feee.ca/htmlfenglish/campaigns/Senate_Cmte_Report_2003_11-a. pdf

End of Docwment Copyright © Thomson Reuters Canada Limited or its lcensors (excluding individual court documents), All vights
reserved.
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2011 ONSC 3230
Ontario Superior Court of Justice

Komtech Inc., Re

2011 CarswellOnt 6577, 2011 ONSC 3230, 106 O.R.
(3d) 654, 205 A.C.W.S. (3d) 24, 81 C.B.R. (5th) 256

In the Matter of the Proposal of Komtech Inc. pursuant
to the Law of the Province of Ontario, with a Head
Office in the City of Kanata, in the Province of Ontario

Paul Kane J.

Heard: April 27, 2011
Judgment: July 8, 2011
Docket: 33-1469781

Counsel: Keith A. MacLaren for Komtech Inc.
John O'Toole, André Ducasse for Business Development Bank of Canada
Karen Perron for Hubbell Canada LP

Subject: Insolvency; Estates and Trusts; Corporate and Commercial
5611? I?E'dr%&‘ 8(31{1 Rtg Sl%lt;;ll ﬁlggl fications refer to highest level of case via History.
Ban ruptcy and inso vency

XIV Administration of estate
XIV.6 Sale of assets
XIV.6.f Jurisdiction of court to approve sale

Headnote

Bankruptey and insolvency --- Administration of estate — Sale of assets — Jurisdiction

of court to approve sale

Where no proposal — Company became insolvent — Company issued notice of intent to
make proposal under Bankruptcy and Insolvency Act — Company sought auction for sale
of assets — Company brought motion for approval of sale — Motion granted — Trustee
and primary lenders of company approved of sale process — Proposed process was likely
to see higher price than forced sale of assets — Company made reasonable efforts in search
of alternate financing, equity partnership or purchaser of business — Company cooperated
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with trustee to identify and engage prospective purchasers — Position of creditors would not
improve if motion dismissed — Sale could still be authorized under s. 65.13 of Act despite
fact that proposal had not been filed, as court had jurisdiction to do so.

Table of Authorities
Cases considered by Paul Kane J.:

Brainhunter Inc., Re (2009), 62 C.B.R. (5th) 41, 2009 CarswellOnt 8207 (Ont. S.C.J.
[Commercial List]) — considered

Hypnotic Clubs Inc., Re (2010), 68 C.B.R. (5th) 267, 2010 CarswellOnt 3463, 2010
ONSC 2987 (Ont. S.C.J. [Commercial List]) — considered

Nortel Networks Corp., Re (2009), 2009 CarswellOnt 4467, 55 C.B.R. (5th) 229 (Ont.
S.C.J. [Commercial List]) — considered

Statutes considered:

Bankruptcy and Insolvency Act, R.S.C. 1985, ¢. B-3
Generally — referred to

s. 14.06(7) [en. 1997, c. «12, s. 15(1)] — referred to
s. 50.4 [en. 1992, c. 27, s. 19] — referred to

s. 50.4(1) [en. 1992, c. 27, 5. 19] — pursuant to

s. 64.1 [en. 2005, c. 47, s. 42] — referred to

s. 64.2 [en. 2005, c. 47, s. 42] — referred to

s. 65.13(1) [en. 2005, c. 47, s. 44] — considered

s. 65.13(3) [en. 2005, c. 47, s. 44] — considered

. 65.13(4) [en. 2005, ¢. 47, s. 44] — referred to

s. 65.13 [en. 2005, c. 47, s. 44] — considered

s. 81.4(4) [en. 2005, c. 47, s. 67] — referred to
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s. 81.6(2) [en. 2005, c. 47, s. 67] — referred to

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to

s. 36 — considered

Wage Earner Protection Program Act, to amend the Bankruptcy and Insolvency Act and
the Companies' Creditors Arrangement Act and to make consequential amendments to other
Acts, Act to establish the, S.C. 2005, c. 47

Generally — referred to

MOTION by company for approval of sale of assets.
Paul Kane J.:

1 The applicant, Komtech Inc., ("Komtech") designs and manufactures plastic injection
products at two facilities in Ontario and employs approximately 150 employees. Faced with serious
financial difficulties, Komtech filed a Notice of Intention ("NOI") to make a proposal ("Proposal")
under s. 50.4 (1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, ¢. B-3, ("BIA") on March 2,
2011. A. Farber & Partners Inc. was appointed Proposal Trustee ("Trustee").

2 This Court on March 31, 2011, granted an extension to file the Proposal until May 16, 2011.

3 On April 20, 2011, Komtech by motion sought approval of a bidding process ("Bid Process")
for the auction of its assets and the preliminary approval of the Stalking Horse Asset Purchase
Agreement, the ("APA") between itself as vendor and 2279591 Ontario Inc. as purchaser. Pursuant
to the APA, most of the assets of the vendor including, accounts receivable, inventory equipment,
assigned contracts, intellectual property, products and prepaid expenses, are to be sold subject to
the Bid Process, for a purchase price of $2,800,000 ("'the Purchase Price", or the "MBA").

4 All secured creditors of Komtech were served with this motion pursuant to s. 65.13(3) of the
BIA. Section 65.13(3) of the Act does not require service on unsecured creditors.

5 The two primary secured lenders support this motion namely: the Business Development Bank
of Canada ("BDB") and HSBC Canada ("HSBC"). Demand for payment by each of these secured
lenders has been made of Komtech. Komtech has been unsuccessful in obtaining alternative credit
facilities. Combined, these two secured lenders are presently owed approximately $6,000,000.
The NOI dated February 26, 2011, lists approximately $3,600,000 additional debt owing to other
creditors of Komtech in addition to BDB and HSBC.
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6 The Purchase Price may be increased in an auction under the Bid Process. The Trustee
recommends that the motion be granted and in support thereof, filed a Second Report dated April
19, 2011, and a supplement to the Second Report dated April 27, 2011. The Trustee expresses
the opinion that the greatest chance of return to creditors of Komtech is proceeding with the APA
coupled with an auction using the APA and the Purchase Price as the floor..

7 The Trustee in the Second Report confirms that the purchaser under the APA will carry on
the business now being operated by Komtech and continue the employment of most of the 150
unionized and non-unionized employees of Komtech.

Evaluation of the APA and Bid Process

8  Ihave reviewed the asset realization value estimate of Komtech's assets, the analysis prepared
by the Trustee as well as an independent manufacturing equipment evaluation dated April 8,
2011. This estimate of liquidation value strongly supports the recommendation of the Trustee that
Komtech be authorized to execute the APA as it represents consideration materially in excess of
the liquidation value likely obtainable on a forced sale of assets.

9 1 am satisfied on the material filed that Komtech has made reasonable efforts in search of
alternate financing, equity partnership or a purchaser of the business. I am further satisfied that
Komtech has cooperated with the Trustee to identify and engage prospective purchasers of the
company and its assets.

10  In the event this motion is granted, the Trustee has undertaken to conduct further marketing
in the hope of obtaining higher bids from prospective purchasers above that contained in the APA.
That potential may increase consideration and payment to secured and unsecured creditors.

11 It is my understanding that 2279591, as purchaser in the APA, is not a related party to
Komtech.

12 The position of Komtech's secured and unsecured creditors will not improve if this motion is
dismissed given the past unsuccessful attempts to sell the business and the estimate of the realizable
value of the company's assets. The use of the Stalking Horse APA in the marketing and Bid Process
represents the only remaining potential recovery for creditors beyond BDB and HSBC.

13 The Trustee in his reports has satisfied the requirements under s. 65.13(4). Alternative
sources of financing were sought and are unavailable. A process was undertaken to identify and
seek interest from potential purchasers under the direction of the Proposal Trustee. Negotiations
took place with the knowledge of BDB and HSBC which led to the presentation for approval of
the APA.
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14 Involvement by the BDB since April 20, 2011 has increased the level of consideration
payable under the APA by $100,000.

15  The APA represents continued employment to a large majority of the existing employees
of Komtech. The APA represents a lower level of financial disruption to the existing customer
base and suppliers of Komtech.

16 Given the realization value estimate, it appears that the consideration to be paid under
the APA is reasonable and fair considering the book value, the market value and the estimate of
liquidation value of such assets.

17 Itis contemplated that a motion seeking a vesting order will be brought in the next several
weeks. The Trustee has undertaken to provide all secured creditors and a representative group
of the largest unsecured creditors with notice of that motion. That motion will provide creditors
with an opportunity to express concerns regarding this initial approval of the APA, the auction
bid process and amounts.

18  There is also value to suppliers and the greater community if this business is continued by
a purchaser under the APA or the Bid Process.

19 Subject to the issue stated below, the moving party has satisfied me as to the requisite
elements under s. 65.13 of the BIA.

Remaining Issue

20  On the facts in this case, it is unlikely that Komtech will be able to present a Proposal for
approval by its creditors. The issue is whether court approval of the sale of assets is available under
s. 65.13 of the BIA when the debtor is unable to present a Proposal to its creditors.

21  Parliament enacted s. 65.13 of the BIA at the same time as enacting s. 36 of the Companies’
Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA"). Both amendments were enacted in
2005.

22 The Wordlng of s. 65.13 under the BI4 and s. 36 under the CCAA, are remarkably snnﬂar

23 Section 65.13(1) of the BIA prohibits the sale and disposition of assets outside the ordinary
course of business in respect of an insolvent person which has filed an NOI under s. 50.4, unless
authorized by the court to do so.

24 Hypnotic Clubs Inc., Re (2010), 68 C.B.R. (5th) 267 (Ont. S.C.J. [Commercial List]) involved
an NOI by the debtor under the B4 and a motion for approval of a sale of assets to a related third
party under s. 65.13. The trustee was this Proposal Trustee. The Court refused to approve that asset
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purchase agreement as it was not satisfied that good faith efforts had been made to sell the debtor's
assets to unrelated parties. In coming to that conclusion, the court at paras. 36 and 37 states:

36 Given these circumstances, and taking into account the underlying policy of the BI4 of
letting creditors vote as they choose in respect of accepting or rejecting a proposal, in my
view, the factor of required good faith efforts stipulated by s. 65.13(5)(a) has not been met.

37 Tt is obvious that a deemed assignment into bankruptcy by s. 50.1(8), consequential
to no proposal having being made, will quite probably result in Ms. Telios and the other
unsecured creditors not recovering anything at all. However, that is a consequence that should
be determined by the unsecured creditors through a vote upon a proposal without a prior
disposition of Hypnotic's assets through the proposed Revised APA.

25  Unders. 65.13, the court's jurisdiction to authorize the sale of assets outside of the ordinary
course of business is not expressed as limited to cases where the debtor is capable of presenting
a Proposal to its creditors. The ability to present a Proposal is not one of the listed factors to be
considered on a motion under s. 65.13(4). Parliament could have, but did not include language in
5. 65.13 requiring the presentation of or the ability to present a Proposal and the vote thereon by
creditors, as a condition to the exercise of the court's jurisdiction to authorize a sale of assets.

26 A comparable issue under the CCA4 with wording remarkably similar to s. 65.13 'of the
BIA has concluded that the court has jurisdiction to authorize the sale of business assets absent a
formal plan of compromising arrangement undet s. 36 of the CCAA.

27  Section 36 of the CCAA reads as follows:
Restriction on disposition of business assets

36. (1) A debtor company in respect of which an order has been made under this Act may not
sell or otherwise dispose of assets outside the ordinary course of business unless authorized
to do so by a court. Despite any requirement for shareholder approval, including one under
federal or provincial law, the court may authorize the sale or disposition even if shareholder
approval was not obtained.

Notice to creditors

(2) A company that applies to the court for an authorization is to give notice of the application
to the secured creditors who are likely to be affected by the proposed sale or disposition.

Factors to be considered

(3) In deciding whether to grant the authorization, the court is to consider, among other things,
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(a) whether the process leading to the proposed sale or disposition was reasonable in
the circumstances;

(b) whether the monitor approved the process leading to the proposed sale or disposition;

(c) whether the monitor filed with the court a report stating that in their opinion the sale
or disposition would be more beneficial to the creditors than a sale or disposition under
a bankruptcy;

(d) the extent to which the creditors were consulted;

(e) the effects of the proposed sale or disposition on the creditors and other interested
parties; and

(f) whether the consideration to be received for the assets is reasonable and fair, taking
into account their market value. '

Additional factors — related persons

(4) If the proposed sale or disposition is to a person who is related to the company, the court
may, after considering the factors referred to in subsection (3), grant the authorization only
if it is satisfied that '

(a) good faith efforts were made to sell or otherwise dispose of the assets to persons who
are not related to the company; and

(b) the consideration to be received is superior to the consideration that would be
received under any other offer made in accordance with the process leading to the
proposed sale or disposition.

Related persons
(5) For the purpose of subsection (4), a person who is related to the company includes
(a) a director or officer of the company;
| (b) a person who has or has had, directly or indirectly, control in fact of the company; and
(c) a person who is related to a person described in paragraph (a) or (b).

Assets may be disposed of free and clear
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(6) The court may authorize a sale or disposition free and clear of any security, charge or other
restriction and, if it does, it shall also order that other assets of the company or the proceeds
of the sale or disposition be subject to a security, charge or other restriction in favour of the
creditor whose security, charge or other restriction is to be affected by the order.

Restriction — employers

(7) The court may grant the authorization only if the court is satisfied that the company can
and will make the payments that would have been required under paragraphs 6(4)(a) and (5)
(a) if the court had sanctioned the compromise or arrangement.

28 In Nortel Networks Corp., Re (2009), 55 C.B.R. (5th) 229 (Ont. S.C.J. [Commercial List]),
the court found jurisdiction under the CCAA absent a plan of an arrangement which was described
as "skeletal in nature". That court held that an important consideration, in addition to whether the
business continues under the debtor stewardship or under a new equity structure, is whether the
business can be continued as a going concern in the form of a sale by the debtor.

29 Following the amendments creating s. 36 of the CCA4, the Court in Brainhunter Inc., Re
(2009), 62 C.B.R. (5th) 41 (Ont. S.C.J. [Commercial List]), determined that s. 36 of the CCAA4
expressly permits the sale of substantially all of the debtor's assets even in the absence of the
presentation and vote upon a plan of arrangement.

30 Section 65.13 of the BIA and s. 36 of the CCAA were introduced in 2005 in "An Act to
establish the Wage Earner Protection Program Act, to amend the Bankruptcy and Insolvency Act
and the Companies' Creditors Arrangement Act and to make consequential amendments to other
Acts" (Bill C-55).

31  There were two Senate Committee meetings. At one of those, the Honourable Jerry Pickard,
Parliamentary Secretary to the Minister of Industry, stated:

It is widely accepted that inadequate provisions exist for workers whose employers becomes
bankrupt. Previous attempts to bring about better protection for workers have failed, as the
Minister of Labour has pointed out. ...

Experience has shown that restructuring provides much greater protection than liquidations
through bankruptcy. Jobs are saved, creditors obtain better recovery and more competition
is stimulated. Therefore. it is a cornerstone of Bill C-55 to promote restructuring. Bill C-55
encourages a culture of restructuring by increasing transparency in the proceedings, providing
better opportunities for affected parties to participate, and improving the system of checks
and balances to create greater fairness and efficiency.
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To achieve its aims, the bill provides the courts with legislative guidance to ensure greater
certainty and predictability with reference to such items as interim financing, the disclaimer
and assignment of agreements, the sale of assets out of the ordinary course of business,
governance arrangements of the debtor company, and the application of regulatory measures
during the restructuring process. These issues were addressed in recommendations contained
in your 2003 committee report and are largely reflected in the provisions of this bill.

(Emphasis added)

32 The resulting Senate Committee Report discusses how a sale of assets, at times, is necessary
to effect a successful restructuring, resulting in added protection for both creditors and employees.

33 Although different legislation, the similarity of language of s. 65.13 of the BIA and s. 36
of the CCAA, including the listed factors for court consideration as to a sale of assets outside
the ordinary course of business notwithstanding: (a) the filing of an NOI, or (b) an order under
the CCAA, together with the factors listed above, leads me to conclude that the presentation of a
Proposal to creditors, is not a condition to this Court's authority to approve, if appropriate, a sale
of assets under s. 65.13 of the BIA.

Interim Charges

34 The Stalking Horse Bidders Charge as security for the breakup fee and expense
reimbursement under the APA, the Director's and Officer's charge to indemnify against statutory
liability and the administration charge related to the fees of the Proposal Trustee and the debtor as
presented, are authorized under 5. 64.1 and s. 64.2 of the BIA. They are appropriate priorities and
charges in this case subject to ss. 14.06(7); 81.4(4); and 81.6(2) of the BIA.

35  For the above reasons, the relief sought in this motion is granted.
Motion granted.

End of Document Copyright € Thomson Reuters Canada Limited or its licensors (exchuding individual court documents). Al rights
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IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT
OF CANWEST PUBLISHING INC./PUBLICATIONS CANWEST INC,,
CANWEST BOOKS INC., AND CANWEST (CANADA) INC. (Applicants)

Pepall J.

Judgment: May 21, 2010
Docket: CV-10-8533-00CL

Counsel: Lyndon Barnes, Alex Cobb, Betsy Putnam for Applicant, LP Entities

Mario Forte for Special Committee of the Board of Directors

David Byers, Maria Konyukhova for Monitor, FTT Consulting Canada Inc.

Andrew Kent, Hilary Clarke for Administrative Agent of the Senior Secured Lenders Syndicate
M.P. Gottlieb, J.A. Swartz for Ad Hoc Committee of 9.25% Senior Subordinated Noteholders
Robert Chadwick, Logan Willis for 7535538 Canada Inc.

Deborah McPhail for Superintendant of Financial Services (FSCO)

Thomas McRae for Certain Canwest Employees

Subject: Insolvency; Estates and Trusts

For a ?tglgvanlgegrgg]a n}\lg gsl%lef;ilgﬁa N¥cations refer to highest level of case via History.
Bankruptcy and insolvency

XIV Administration of estate
XIV.6 Sale of assets
XIV.6.b Sale by tender
XIV.6.b.ii Miscellaneous

Bankruptcy and insolvency

XIX Companies' Creditors Arrangement Act
XIX.3 Arrangements
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XIX.3.b Approval by court
XIX.3.b.i "Fair and reasonable"
Bankruptcy and insolvency

XIX Companies' Creditors Arrangement Act
XIX.5 Miscellaneous

Headnote

Bankruptcy and insolvency --- Administration of estate — Sale of assets — Sale by
tender — Miscellaneous

Companies' Creditors Arrangement Act — Sale and investor solicitation process — In earlier
order, court approved support agreement between LP entities and senior lenders (support
transaction) and commencement of sale and investor solicitation process (SISP) — AHC bid
was only superior offer as defined in SISP — AHC bid would allow for full payout of debt
owed to secured lenders and provide additional value to be available for unsecured creditors
— AHC transaction would be implemented pursuant to plan of compromise or arrangement
— LP entities brought application for order authorizing them to enter into asset purchase
agreement based on AHC bid and conditionally sanctioning support transaction, among other
relief — Application granted — AHC transaction was approved — Proposed disposition of
assets met criteria in s. 36 of Companies' Creditors Arrangement Act and common law —
Process was reasonable — Sufficient efforts were made to attract best possible bid — AHC
bid was better than support transaction — Effect of proposed sale on interested parties was
positive.

Bankruptcy and insolvency --- Companies' Creditors Arrangement Act —
Miscellaneous

Procedure — Court approved commencement of sale and investor solicitation process (SISP)
in earlier order — AHC bid was only superior offer as defined in SISP — AHC bid would
allow for full payout of debt owed to secured lenders and provide additional value to be
available for unsecured creditors — LP entities brought application for order approving
amended claims procedure, authorizing them to call meeting of unsecured creditors to
vote on AHC plan, and amending SISP procedures so LP entities could advance AHC
transaction, among other relief — Application granted — Requested claims procedure order
was approved — Because AHC plan was approved, scope of process had to be expanded to
ensure as many creditors as possible could participate in meeting to consider AHC plan —
Meeting order to convene meeting of unsecured creditors to vote on AHC plan was granted —
On consent, SISP was amended to extend date for closing of AHC transaction and to permit
proposed dual track procedure — Amendments were warranted as practical matter and to
procure best available going concern outcome for stakeholders and LP entities.
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Bankruptcy and insolvency --—- Companies' Creditors Arrangement Act —
Arrangements — Approval by court — "Fair and reasonable"

In earlier order, court approved support agreement between LP entities and senior lenders
(support transaction) and commencement of sale and investor solicitation process (SISP)
— AHC bid was only superior offer as defined in SISP — AHC bid would allow for
full payout of debt owed to secured lenders and provide additional value to be available
for unsecured creditors — AHC transaction would be implemented pursuant to plan of
compromise or arrangement — LP entities brought application for order authorizing them to
enter into asset purchase agreement based on AHC bid and conditionally sanctioning support
transaction, among other relief — Application granted — It was prudent for LP entities to
simultaneously advance AHC transaction and support transaction — Support transaction was
conditionally sanctioned — Excess of required majorities of senior lenders voted in favour
of support transaction — Absent closing of AHC transaction, support transaction was fair
and reasonable as between LP entities and creditors — There were no available commercial
going concern alternatives to support transaction — There had been strict compliance with
statutory requirements. ‘

Table of Authorities
Cases considered by Pepall J.:

Canadian Airlines Corp., Re (2000), [2000] 10 W.W.R. 269, 20 C.B.R. (4th) 1, 84 Alta.
L.R. (3d) 9, 9 B.L.R. (3d) 41, 2000 CarswellAlta 662, 2000 ABQB 442, 265 A.R. 201
(Alta. Q.B.) — followed

Canadian Airlines Corp., Re (2000), 2000 CarswellAlta 919, [2000] 10 W.W.R. 314,
20 C.B.R. (4th) 46, 84 Alta. LR. (3d) 52, 9 B.L.R. (3d) 86,2000 ABCA 238, 266 A.R.
131,228 W.A.C. 131 (Alta. C.A. [In Chambers]) — referred to

Canadian Airlines Corp., Re (2000), 83 Alta. LR. (3d) 8, 2001 ABCA 9, 2000
CarswellAlta 1556, [2001] 4 W.W.R. 1, 277 A.R. 179, 242 W.A.C. 179 (Alta. C.A.)
— referred to

Canadian Airlines Corp., Re (2001), 2001 CarswellAlta 888, 2001 CarswellAlta 889,
275 N.R. 386 (note), 293 A.R. 351 (note), 257 W.A.C. 351 (note) (S.C.C.) —referred to

Royal Bank v. Soundair Corp. (1991), 7 CB.R. (3d) 1, 83 D.L.R. (4th) 76, 46 0.A.C.
321,4 O.R. (3d) 1, 1991 CarswellOnt 205 (Ont. C.A.) — followed
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Statutes considered:

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to

s. 6 — referred to
s. 6(3) — referred to
s. 6(5) — referred to

. 6(6) — referred to

w

s. 11 — referred to

s. 36 — considered

APPLICATION by LP entities for various relief relating to Companies’ Creditors Arrangement
Act proceedings.

Pepall J..
Endorsement
Relief Requested

1 TheLP Entities seek an order: (1) authorizing them to enter into an Asset Purchase Agreement
based on a bid from the Ad Hoc Committee of 9.25% Senior Subordinated Noteholders ("the AHC
Bid"); (2) approving an amended claims procedure; (3) authorizing the LP Entities to resume the
claims process; and (4) amending the SISP procedures so that the LP Entities can advance the Ad
Hoc Committee transaction (the AHC Transaction") and the Support Transaction concurrently.
They also seek an order authorizing them to call a meeting of unsecured creditors to vote on the
Ad Hoc Committee Plan on June 10, 2010. Lastly, they seek an order conditionally sanctioning
the Senior Lenders' CCAA Plan.

AHC Bid

2 Dealing firstly with approval of the AHC Bid, in my Initial Order of January 8, 2010, I
approved the Support Agreement between the LP Entities and the Administrative Agent for the
Senior Lenders and authorized the LP Entities to file a Senior Lenders' Plan and to commence a
sale and investor solicitation process (the SISP). The objective of the SISP was to test the market
and obtain an offer that was superior to the terms of the Support Transaction.
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3 On January 11, 2010, the Financial Advisor, RBC Capital Markets, commenced the
SISP. Qualified Bids (as that term was defined in the SISP) were received and the Monitor, in
consultation with the Financial Advisor and the LP CRA, determined that the AHC Bid was a
Superior Cash Offer and that none of the other bids was a Superior Offer as those terms were
defined in the SISP.

4  The Monitor recommended that the LP Entities pursue the AHC Transaction and the Special
Committee of the Board of Directors accepted that recommendation.

5 The AHC Transaction contemplates that 7535538 Canada Inc. ("Holdco") will effect a
transaction through a new limited partnership (Opco LP) in which it will acquire substantially all of
the financial and operating assets of the LP Entities and the shares of National Post Inc. and assume
certain liabilities including substantially all of the operating liabilities for a purchase price of $1.1
billion. At closing, Opco LP will offer employment to substantially all of the employees of the LP
Entities and will assume all of the pension liabilities and other benefits for employees of the LP
Entities who will be employed by Opco LP, as well as for retirees currently covered by registered
pension plans or other benefit plans. The materials submitted with the AHC Bid indicated that
Opco LP will continue to operate all of the businesses of the LP Entities in substantially the same
manner as they are currently operated, with no immediate plans to discontinue operations, sell
material assets or make significant changes to current management. The AHC Bid will also allow
for a full payout of the debt owed by the LP Entities to the LP Secured Lenders under the LP credit
agreement and the Hedging Creditors and provides an additional $150 million in value which will
be available for the unsecured creditors of the LP Entities.

6  The purchase price will consist of an amount in cash that is equal to the sum of the Senior
Secured Claims Amount (as defined in the AHC Asset Purchase Agreement), a promissory note of
$150 million (to be exchanged for up to 45% of the common shares of Holdco) and the assumption
of certain liabilities of the LP Entities.

7 The Ad Hoc Committee has indicated that Holdco has received commitments for $950 million
of funded debt and equity financing to finance the AHC Bid. This includes $700 million of new
senior funded debt to be raised by Opco LP and $250 million of mezzanine debt and equity to be
raised including from the current members of the Ad Hoc Committee.

8  Certain liabilities are excluded including pre-filing liabilities and restructuring period claims,
certain employee related liabilities and intercompany liabilities between and among the LP Entities
and the CMI Entities. Effective as of the closing date, Opco LP will offer employment to all full-
time and part-time employees of the LP Entities on substantially similar terms as their then existing
employment (or the terms set out in their collective agreement, as applicable), subject to the option,
exercisable on or before May 30, 2010, to not offer employment to up to 10% of the non-unionized
part-time or temporary employees employed by the LP Entities.
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9  The AHC Bid contemplates that the transaction will be implemented pursuant to a plan of
compromise or arrangement between the LP Entities and certain unsecured creditors (the "AHC
Plan"). In brief, the AHC Plan would provide that Opco LP would acquire substantially all of
the assets of the LP Entities. The Senior Lenders would be unaffected creditors and would be
paid in full. Unsecured creditors with proven claims of $1,000 or less would receive cash. The
balance of the consideration would be satisfied by an unsecured demand note of $150 million
less the amounts paid to the $1,000 unsecured creditors. Ultimately, affected unsecured creditors
with proven claims would receive shares in Holdco and Holdco would apply for the listing of its
common shares on the Toronto Stock Exchange.

10 The Monitor recommended that the AHC Asset Purchase Agreement based on the
AHC Bid be authorized. Certain factors were particularly relevant to the Monitor in making its
recommendation:

s the Senior Lenders will received 100 cents on the dollar;

« the AHC Transaction will preserve substantially all of the business of the LP Entities to the
benefit of the LP Entities' suppliers and the millions of people who rely on the LP Entities'
publications each day;

« the AHC Transaction preserves the employment of substantially all of the current employees
and largely protects the interests of former employees and retirees;

« the AHC Bid contemplates that the transaction will be implemented through a Plan under
which $150 million in cash or shares will be available for distribution to unsecured creditors;

+ unlike the Support Transaction, there is no option not to assume certain pension or employee
benefits obligations.

11  The Monitor, the LP CRA and the Financial Advisor considered closing risks associated with
the AHC Bid and concluded that the Bid was credible, reasonably certain and financially viable.
The LP Entities agreed with that assessment. All appearing either supported the AHC Transaction
or were unopposed. :

12 Clearly the SISP was successful and in my view, the LP Entities should be authorized to
enter the Ad Hoc Committee Asset Purchase Agreement as requested.

13 The proposed disposition of assets meets the section 36 CCAA criteria and those set forth in

the Royal Bank v. Soundair Corp. I decision. Indeed, to a large degree, the criteria overlap. The
process was reasonable and the Monitor was content with it. Sufficient efforts were made to attract
the best possible bid; the SISP was widely publicized; ample time was given to prepare offers;
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and there was integrity and no unfairness in the process. The Monitor was intimately involved
in supervising the SISP and also made the Superior Cash Offer recommendation. The Monitor
had previously advised the Court that in its opinion, the Support Transaction was preferable to a
bankruptcy. The logical extension of that conclusion is that the AHC Transaction is as well. The LP
Entities' Senior Lenders were either consulted and/or had the right to approve the various steps in
the SISP. The effect of the proposed sale on other interested parties is very positive. Amongst other
things, it provides for a going concern outcome and significant recoveries for both the secured
and unsecured creditors. The consideration to be received is reasonable and fair. The Financial
Advisor and the Monitor were both of the opinion that the SISP was a thorough canvassing of the
market. The AHC Transaction was the highest offer received and delivers considerably more value
than the Support Transaction which was in essence a "stalking horse" offer made by the single
largest creditor constituency. The remaining subsequent provisions of section 36 of the CCAA
are either inapplicable or have been complied with. In conclusion the AHC Transaction ought to
be and is approved. '

Claims Procedure Order and Meeting Order |

14 Turning to the Claims Procedure Order, as a result of the foregoing, the scope of the
claims process needs to be expanded. Claims that have been filed will move to adjudication and
resolution and in addition, the scope of the process needs to be expanded so as to ensure that as
many creditors as possible have an opportunity to participate in the meeting to consider the Ad
Hoc Committee Plan and to participate in distributions. Dates and timing also have to be adjusted.
In these circumstances the requested Claims Procedure Order should be approved. Additionally,
the Meeting Order required to convene a meeting of unsecured creditors on June 10, 2010 to vote
on the Ad Hoc Committee Plan is granted. '

SISP Amendment

15  Itis proposed that the LP Entities will work diligently to implement the AHC Transaction
while concurrently pursuing such steps as are required to effect the Support Transaction. The
SISP procedures must be amended. The AHC Transaction which is to be effected through the
Ad Hoc Committee Plan cannot be completed within the sixty days contemplated by the SISP.
On consent of the Monitor, the LP Administrative Agent, the Ad Hoc Committee and the LP
Entities, the SISP is amended to extend the date for closing of the AHC Transaction and to permit
the proposed dual track procedure. The proposed amendments to the SISP are clearly warranted
as a practical matter and so as to procure the best available going concern outcome for the LP
Entities and their stakeholders. Paragraph 102 of the Initial Order contains a comeback clause
which provides that interested parties may move to amend the Initial Order on notice. This would
include a motion to amend the SISP which is effectively incorporated into the Initial Order by
reference. The Applicants submit that T have broad general jurisdiction under section 11 of the
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CCAA to make such amendments. In my view, it is unnecessary to decide that issue as the affected
parties are consenting to the proposed amendments.

Dual Track and Sanction of Senior Lenders' CCAA Plan

16 Inmy view, itis prudent for the LP Entities to simultaneously advance the AHC Transaction
and the Support Transaction. To that end, the LP Entities seek approval of a conditional sanction
order. They ask for conditional authorization to enter into the Acquisition and Assumption
Agreement pursuant to a Credit Acquisition Sanction, Approval and Vesting Order.

17  The Senior Lenders' meeting was held January 27, 2010 and 97.5% in number and 88.7% in
value of the Senior Lenders holding Proven Principal Claims who were present and voting voted
in favour of the Senior Lenders' Plan. This was well in excess of the required majorities.

18  The LP Entities are seeking the sanction of the Senior Lenders' CCAA Plan on the basis
that its implementation is conditional on the delivery of a Monitor's Certificate. The certificate
will not be delivered if the AHC Bid closes. Satisfactory arrangements have been made to address
closing timelines as well as access to advisor and management time. Absent the closing of the AHC
Transaction, the Senior Lenders' CCAA Plan is fair and reasonable as between the LP Entities
and its creditors. If the AHC Transaction is unable to close, I conclude that there are no available
commercial going concern alternatives to the Senior Lenders' CCAA Plan. The market was fully
canvassed during the SISP; there was ample time to conduct such a canvass; it was professionally
supervised; and the AHC Bid was the only Superior Offer as that term was defined in the SISP. For
these reasons, I am prepared to find that the Senior Lenders' CCAA Plan is fair and reasonable and
may be conditionally sanctioned. I also note that there has been strict compliance with statutory
requirements and nothing has been done or purported to have been done which was not authorized

by the CCAA. As such, the three part test set forth in the Canadian Airlines Corp., Re? has
been met. Additionally, there has been compliance with section 6 of the CCAA. The Crown,
employee and pension claims described in section 6 (3),(5), and (6) have been addressed in the
Senior Lenders' Plan at sections 5.2, 5.3 and 5.4.

Conclusion

19 In conclusion, it is evident to me that the parties who have been engaged in this CCAA
proceeding have worked diligently and cooperatively, rigorously protecting their own interests
but at the same time achieving a positive outcome for the LP Entities' stakeholders as a whole.
As I indicated in Court, for this they and their professional advisors should be commended.
The business of the LP Entities affects many people - creditors, employees, retirees, suppliers,
community members and the millions who rely on their publications for their news. This is a good

chapter in the LP Entities' CCAA story. Hopefully, it will have a happy ending.
Application granted.
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Footnotes
1 [1991] O.J. No. 1137 (Ont. C.A.).

2 " 2000 ABQB 442 (Alta. Q.B.), leave to appeal refused 2000 ABCA 238 (Alta. C.A. [In Chambers]), affirmed 2001 ABCA 9 (Alta.
C.A.), leave to appeal to S.C.C. refused July 12, 2001 [2001 CarswellAlta 888 (S.C.C.)].
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Court File No. CV-13-10018-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE MR. ) WEDNESDAY, THE 27™
)
JUSTICE BROWN } DAY OF MARCH, 2013

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1885, ¢c. C-36 AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF TBS ACQUIRECO INC., THE BARGAIN! SHOP HOLDINGS INC.
AND TBS STORES INC. (collectively, the “Applicants”)

APPROVAL ORDER

THIS MOTION, made by the Applicants for an order, inter alia, approving:

(a) that the time for service of the Notice of Motion, the Motion Record and
the Third Report of the Monitor, Ernst & Young Inc. (the “Monitor”) dated
March 25, 2013 (the “Third Monitor Report”) is abridged and validated
so that this Motion is property returnable today and dispensing with

further service thereof:

(b) the agency sale transaction (the “Transaction”) contemplated by the
agency agreement among The Bargain! Shop Holdings inc. and TBS
Stores Inc. (together the “Companies”) and a Contractual Joint Venture
comprised of Merchant Trading Services ULC and GBRP, Inc.
(collectively, the “Agent”) made as of March 22, 2013 (the “Agency
Agreement”) a copy of which is attached as Exhibit “A” hereto; and

(c) the Third Monitor Report of the Monitor dated March 25, 2013; and

ON READING the Affidavit of Clinton Wolff sworn March 22, 2013 and the
Exhibits thereto, the Third Monitor Report, and on hearing the submissions of counsel

DOCSTOR: 26642974

s L TR LA R



for the Applicants, the Monitor, V\Zells Fargo Capital Finance Corporation Canada (the
‘Operating Lender”), B‘lackRocE Kelso Capital Corporation (“BlackRock”), no one
appearing for any other person onz the service list, although properly served as appears
from the Affidavit of Service of Devfka Sakhrani, sworn March 25, 2013 filed:

SERVICE

1. THIS COURT ORDERS thét the time for service of the Notice of Motion and the
Motion Record is hereby abridgéd and validated so that this Motion is properly
returnable today and hereby disper}ses with further service thereof.

AMENDMENT TO INITIAL ORDERi’

2. THIS COURT ORDERS thét paragraph 11 of the Initial Order is amended to
delete the following words from thai paragraph:

“all without interferefnce' of any kind from third parties, including their
landlords and notwiihstanding the provisions of any lease, mortgage or
other instrument or ;law affecting the rights of the Applicants to move to
liquidate the Property from leased premises, and may take any
Downsizing steps at any time after the date of this Order irrespective of
whether or not payrrients have been made subsequent to the date of this
Order under any le;zse or mortgage, all of the forgoing to permit the
Applicants to proceéd with an orderly restructuring of the Business (the

“Restructuring”).”
and that the following word§ be added to that paragraph:

“all of the forgoing f[o permit the Applicants to proceed with an orderly

restructuring of the E}usiness (the “Restructuring”).”

AGENCY AGREEMENT

3. THIS COURT ORDERS ANb DECLARES that the Agency Agreement, including
the Sale Guidelines attached as Schedule H thereto and as Exhibit “B” to this Order,
and the Transaction are hereby approved. The execution of the Agency Agreement by
the Companies is hereby authorized and approved nunc pro tunc and the Companies
are hereby authorized to take sjuch additional steps and execute such additional



documents as may be necessaryf or desirable for the completion of the Transaction.
Capitalized terms used herein aﬁnd not otherwise defined shall have the meaning

ascribed thereto in the Agency Agreement, or, as applicable, the Initial Order.

4, THIS COURT ORDERS that the Monitor be and is hereby authorized to assist

the Companies with the impler?nentaﬁon and the administration of the Agency
Agreement and the Transaction,%and is hereby directed to open and maintain the
Agency Account and to adminisiter disbursements therefrom from time to time in

accardance with the Agency Agree{ment.

5. THIS COURT ORDERS Ar\jD DECLARES that subject to payment of the First
Instalment and delivery of the Letter of Credit, the Agent is authorized to conduct the
Liquidation Sale in accordance with this Order, the Agency Agreement and the Sale
Guidelines, including (without lim;itation) to sell all Merchandise, FF&E other than
Excluded FF&E, Company Consignment Goods and Additional Agent Merchandise. If
there is a conflict between this EOrder, and the Agency Agreement and the Sale
Guidelines, the order of priority of éocuments to resolve any such conflicts is as follows:
(1) this Order; (2) the Sales Guideliﬁnes; and (3) the Agency Agreement. .

6. THIS COURT ORDERS AN%D DECLARES that any amounts paid by the Agent in
respect of the Net Minimum Guarénteed Amount shall be deposited in the Company’s
Account. The Applicants" shall inélude all amounts received pursuant to the Agency
Agreement in the cash-managemeht system outlined in paragraph 39 of the Affidavit of
Clinton Wolff dated February 25 2013, attached as Exhibit “C" hereto (the

*Cash-Management System”) to bje administered in accordance therewith.

7. THIS COURT ORDERS ANb DECLARES that all amounts paid to the Applicants
as disbursements or otherwise from the Agency Account pursuant to the Agency
Agreement shall be ' deposited m the Company’s Account and included in the

Cash-Management System.

8. THIS COURT ORDERS AND DECLARES that the Companies and the Monitor
are hereby authorized and directed; in accordance with the Agency Agreement, to remit

all amounts that become due to the' Agent.



9. THIS COURT ORDERS ANID DECLARES that in the event that Agent overfunds
any portion of the Net Minimum GLjaranteed Amount, Expenses, or other amounts under
the Agency Agreement to the Com;panies (the “Overfunded Amounts”), the Companies
shall reimburse the Overfunded Amounts to the Agent within two (2) Business Days
after Agent’s request. To the extent that any Overfunded Amounts have been received
by the Operating Lender or one o;; more of its affiliates and such Overfunded Amounts
have not been reimbursed by the Companies, Agent shall provide notice to the
Operating Lender of such Overi‘unded Amounts and the Operating Lender shall
disgorge ail Overfunded Amountsfto the Agent within two (2) Business Days of such
notice. Calculation of the Overfun;ded Amount shall be subject to review by the Monitor
and the Operating Lender and, in the event of a disagreement as to the calculation
thereof, shall be determined by thié Court.

10.  THIS COURT ORDERS AND DECLARES that as security for the Companies’

obligations under the Agency Agreément, and upon the payment of the First Instalment
and delivery of the Letter of Credi{, the Agent shall be and is hereby granted a charge
over the Merchandise and the proéeeds thereof (the “Agent’s Charge”), having priority
over any and all security intere?sts (whether contractual, statutory, or otherwise),
hypothecs, mortgages, trusts or %deemed trusts (whether contractual, statutory, or
otherwise), liens, executions, Ieviés, charges, or other financial or monetary claims,
whether or not they have attachec:i or been perfected, registered or filed and whether
secured, unsecured or otherwise Ccollectively, the "Claims"), including, without limiting
the generality of the foregoing: (i) gany yencumbrances or charges created by the Initial
Order of the Honourable Justice Morawetz dated February 26, 2013; (ii) all charges,
security interests or claims evidenc}ed by registrations pursuant to the Personal Property
Security Act (Ontario) or any otherjpersonal property registry system (all of which under

(i) and (ii) above, are collectively referred to herein as “Encumbrances”).

11. THIS COURT ORDERS thai the filing, registration, recording or perfection of the
Agent's Charge shall not be reqiuired and the Agent's Charge shall be valid and
enforceable for all purposes, incljuding as against any right, title, or interest filed,
registered, recorded, or perfectea subsequent to the Agent's Charge coming into
existence, notwithstanding any failjure to file, register, record, or perfect. Absent the
Agent's written consent or furthef order of this Court (on notice to the Agent), the



Companies shall not grant any Encumbrance aver any Merchandise or proceeds thereof

that rank in priority to, or pari passai/ with, the Agent's Charge

12.  THIS COURT ORDERS thét except as otherwise indicated in accordance with
the Sale Guidelines and this Order nothing in this Order shall amend or vary, or be
deemed to amend or vary the term§ of a real property lease.

13.  THIS COURT ORDERS theit (i) all Merchandise, FF&E and Company

Consignment Goods, once sold byg the Agent, shall be deemed sold free and clear of all
Encumbrances and (ii) for the pL;rposes of determining the nature and priority of the
Encumbrances, the Net Minimumﬁ Guarantee Amount and the Companies’ other net
proceeds or reimbursements from ihe Transaction (the “Companies Proceeds”), if any,
shall stand in the place and steadiof the respective Merchandise, FF&E and Company
Consignment Goods which gen:erated them and all Claims shall attach to the
Companies’ Proceeds (including, for greéter certainty, any amounts held in the Agency
Account) with the same priority ais they had immediately prior to the sale, as if the
Merchandise, FF&E and Compaﬁny Consignment Goods had not been sold and
remained in the possession or coréfcrol of the person having that possession or control

immediately prior to the sale.

14. THIS COURT ORDERS thaft subject to the Sale Guidelines the Agent is entitled,
at its expense and discretion, tcj include in the Liquidation Sale at the Locations
additional goods procured by theiAgent of like kind, and of no lesser quality to the
Merchandise located in the Locatiéns (“Additional Agent Merchandise”). . At all times
and for all purposes, the Additioné! Agent Merchandise and its proceeds shall be the
exclusive property of Agent. The transactions relating to the Additional Agent
Merchandise are, and shall be cénstrued as, a true consignment from Agent to the

Companies.

15. THIS COURT ORDERS thai upon delivery of a Monitor’s certificate to the Agent
substantially in the form attached éas Exhibit “D” hereto, (the “Monitor’s Certificate”)
and subject to payment in full by§ the Agent to the Companies of the Net Minimum
Guaranteed Amount, all of the Corhpanies’ right, title and interest in and to any unsold
Merchandise at the end of the Liquidation Period (the “Remaining Merchandise”), shall
vest absolutely in the Agent, free Eand clear of and from any and all Claims, including



without limiting the generality offthe foregoing the Encumbrances, and, for greater
certainty, this Court orders that éll of the Encumbrances affecting or relating to the
Remaining Merchandise shall be expunged and discharged as against the Remaining
Merchandise upon the delivery éf the Monitor's Certificate to the Agent: provided
however that nothing herein shall @ischarge the obligations of the Agent pursuant to the
Agency Agreement, or the righté or claims of the Companies in respect thereof,
including without limitation, the obligations of the Agent to account for and remit the
proceeds of sale of the Remaining Merchandise to the Agency Account established by

the Monitor pursuant to the Agencj Agreement.

16. THIS COURT ORDERS TH:AT, except as expressly set out in paragraph 9 in

respect of Over-funded Amounts, gparagraph 10 in respect of the Agent's Charge and
paragraph 15 in respect of Encumbrances against the Remaining Merchandise, nothing
in this Order shall alter, diminish of otherwise affect the applicability, validity and priority
of the Charges and the Operating zLender's Security as set out in paragraphs 36 to 41
of the Initial Order or alter, diminisﬁ or otherwise affect the Wells Facility and Operating
Lender's Security or the BlackRock: Facility or any provisions of the Initial Order made in

respect thereof.

17. THIS COURT ORDERS AND DIRECTS the Monitor to file with the Court a copy
of the Monitor's Certificate, for’thwith after delivery thereof.

18. THIS COURT ORDERS thaft pursuant to clause 7(3)(c) of the Canada Personal
Information Protection and Electrénic Documents Act, the Companies are authorized
and permitted to disclose and tragnsfer to the Agent all human resources and payroll
. information in the Compaﬁies’ recbrds pertaining to the Companies’ past and current
employees. The Agent shall mainiain and protect the privacy of such information and
shall be entitled to use the personefl information provided to it in a manner which is in all
material respects identical to the pri;or use of such information by the Companies.

19. THIS COURT ORDERS that, notwithstanding:
(a) the pendency of the proceedings;

(b) any application for a gbankruptcy order now or hereafter issued pursuant
to the Bankruptcy ‘and Insolvency Act (Canada) in respect of the



Companies and arﬁy bankruptcy order issued pursuant to any such

applications;
(c) any assignment in bfankruptcy made in respect of the Companies;
(d) the provisions of any federal or provincial statute; or

(e) any negative covenants, prohibitions, or other similar provisions with
respect to borrowings, incurring debt or the creation of encumbrances
contained in any ex(sting loan documents, lease, sublease, offer to lease

or other agreement to which the Companies are a counterparty

the Transaction, the Agency Agre{-ament, the Agent’s Charge, the payment of amounts
due to the Agent under the Agjency Agreement, and any transfer of Remaining
Merchandise shall be binding on Eany trustee in bankruptcy that may be appointed in
respect of the Companies and éhall not be void or voidable by creditors of the
Companies, nor shall it constitufe nor be deemed to be a settlement, fraudulent
preference, assignment, fraudulen;t conveyance or other reviewable transaction under
the Bankruptcy and Insolvency Act (Canada) or any other applicable federal or
provincial legislation, nor shall it @:onstitute oppressive or unfairly prejudicial conduct
pursuant to any applicable federal ér provincial legislation,

20. THIS COURT ORDERS thaﬁt the Agency Agreement shall not be repudiated or

disclaimed by the Companies or compromised in any plan of compromise or
arrangement filed by the Companies. For greater certainty, the parties acknowledge
and agree that the termination righﬁs included in the Agency Agreement approved herein

are not affected by this paragraph.

21. THIS COURT ORDERS AND DECLARES that the Transaction and any transfer
of Remaining Merchandise is ex}empt from the application of the Bulk Sales Act
(Ontario) and any equivalent or épplicable legislation under any other province or
territory in Canada. :

22. THIS COURT ORDERS thai, during the Liquidation Period, the Agent is hereby
authorized to conduct the Liquidat@on Sale in accordance with the Agency Agreement
but subject to the terms of the Sale Guidelines and shall have access to and the right to

use and occupy the Locations an;d all related services, FF&E, and other assets and



services of the Companies as designated under the Agency Agreement for purposes of
conducting the Liquidation Sale, frgee of any unlawful interference from any utility, entity,
landlord, creditor, or other person, subject to compliance with this Order, the Agency

Agreement, and the Sale Guidelines.

23.  THIS COURT ORDERS thét nothing in this Order or the Agency Agreement

shall deem the Agent to be an employer, or joint or successor employer or a related or
common employer or payor within fthe meaning of any legislation governing employment
or labour standards or pension beneﬁts or health and safety or any other statute,
regulation, or rule of law or equitil for any purpose whatsoever, and, further, that the
Agent shall be deemed not tofbe an owner or in possession, care, control or
management of the Property of the Companies whether pursuant to any legislation
enacted for the protection of the énvironment, the regulations thereunder or any other
statute, regulation or rule of IaV\? or equity under any federal, provincial or other

jurisdiction for any purpose whatsoéver.

24, THIS COURT ORDERS thait the Agent shall be an unaffected creditor in these

proceedings and shall not be affecied by any stay of proceedings granted by this or any
other Court, and the Agent shall,gsubject to the terms of the Agency Agreement, be
entitled to exercise its remedies uhder the Agency Agreement and all security granted
by the Companies in connection‘f therewith notwithstanding the pendency of these

proceedings.
MONITOR’S ACTIVITIES

25, THIS COURT ORDERS that the Third Monitor's Report and the conduct and
activities of the Monitor described therein be and are hereby approved.

SEALING ORDER

26.  THIS COURT ORDERS tha;t the bid comparison chart, filed separately with the
Court, be and is hereby sealed by the Court until further Order of this Court.

GENERAL

27. THIS COURT ORDERS that this Order shall have full force and effect in all
provinces and territories in Canada against all persons, firms, corporations,



governmental, municipal and regljlatory authorities against whom it may otherwise be
enforceable. :

28. THIS COURT HEREBY REQUESTS the aid and recognition of any court,
tribunal, regulatory or administrative body having jurisdiction in Canada. All courts,
tribunals, regulatory and adminis%crative bodies are hereby respectfully requested to
make such orders and to provide such assistance as may be necessary or desirable to
give effect to this Order. '
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AGENCY AGREEMENT

This AGENCY AGREEMENT made as of {this 22™ day of March, 2013,

BETWEEN: ;
A Contractual Joint Venfure Comprised of,
Merchant Trading Services ULC, an Nova Scotia unlimited liability
company with a principal place of business at 5 Revere Drive, Suite 208,
Northbrook, 1L 60062
And
GBRP, Inc., a Delaware corporatlon authorized to carry on business in
the Provmce of Ontario, with a principal place of business at 101
Huntington Ave., 10" Floor Boston, Massachusetts 02199
(the “Agent”)
AND :
The Bargain| Shop HoIdinés Inc,,
a New Brunswick corporation with a principal place of business at
Mississauga, Ontario
(“TBSHI" or the "Company”) ;
AND
TBS Stores Inc.
a New Brunswick corporatjon with a principal place of business at
Mississauga, Ontario ‘
('TBSP),
(together TBSHI and TBSI are hereinafter referred to as the S
“Companies”) i i
WHEREAS
wf, @ N-FEbrUAFY - 26,-2013,-the Compames commenced proceedings-pursuant. to.-the..Companies’. ... ...
i

Credltors Arrangement Act (‘CCAA") and obtamed an initial order (the “Initial Order”).

B. Pursuant to the Initial Order, Ernst & Young Inc, was appointed as Monitor in the CCAA
Proceedings. :

C. Subject to the terms therein, thetlnltlal Order authorized the Companies to continue, with the
assistance of the Monitor, a process for the engagement of a liquidator for the liquidation of certa:n of the
Companies’ stores.

D. The Companies and the Agent wfsh to enter into this Agreement in accordance with the terms
hereof. :






Defective Merchandise means any iterﬁ of inventory (i) that is weorn, scratched, faded, torn, soiled,
mismated, mismatched, or affected by other similar defects rendering it not first quality and (li) for which
the Agent and the Company agree upon the Retail Value;

Employees shall have the meaning ascribéd to itin Section 2.15;

Excluded FF&E means FF&E |dentifed by the Companies in a schedule to be provided by the
Companies fo the Agent within 14 days of the Sale Commencement Date;

Expenses shall mean actual and paid (whether or not paid during or after the Liquidation Period)
Location-level operating expenses that arise during the Liquidation Pericd and are attributable to the

Liquidation Sale, calculated without duplication or profit, Timited to the following:

(a)

(b)

base payroll (including, for greater certainty, payroll for statutory holidays and vacation
pay accruing during the Liquidation Period based on the number of days/hours worked)
payable by the Companies to Employees for actual days/hours worked in the conduct of
the Liguidation Sale, but not including vacation. pay accrued prior to the Liquidation
Period;

actual amounts of any statutory deduction amounts and amounts payable by the
Companies for benefits for Employees during the Liquidation Period an terms existing
prior to the date of this’ Agreement, including in respect of Canada Pension Plan,
employment insurance, employer health tax, workers compensation, lifestyle benefit
programmes, long term disability, sick days, birthday days and bereavement days and all
other benefits, insurance, .and coverages and an amount equal to the accruals for self-
insured benefits (all being pro-rated for the Liquidation Period), more clearly defined in
Section 2.14 (collectively,.the "Benefits") capped at 11% of the aggregate base payroll
for all Locations for the Liquidation Period; Benefits specifically exclude maternity leave
or ather leaves of absence (unless insured as part insurance described in this Section
1.1(b) outlined as a Benefit in this Section 1.1(b})), termination or severance pay, union
dues, pension benefits and similar contributions;

50% of the fees and costs'of the inventory taking service to conduct the Inventory Taking;

all costs and expenses associated with Agent's on-site supervision of the Lacations,
including (but not limited to) any and all fees, wages, bonuses, benefits, and deferred
compensalion of Agent's:supervisors and other field personnel and travel to, from or
between the Locations and incidental out-of-pocket and commercially reasonable
expenses relating thereto (including reasonable and documented corporate travel fo
monitor and manage the Locatlon) and third party payroll fees, costs, and expenses;

(e)

)

(h)

postage, courier and ove‘rnight mail charges o and from or among the Locations and
central office o the extentirelating to the Liquidation Sale;

advertising, promotional (mcludlng sign walkers and direct mailings), marketing (under
Section 2.21(a)(iii), and signage (including banners (interior and exterior) and in-store
signs) expenses mcludlng costs of production (at the Companies contract rates, if
available);

to the extent not included in Occupation Costs, long distance telephone expenses from
the Locations incurred in the conduct of the Liquidation Sale;

credit card and bank card:fees chargebacks relating to the Merchandise sold during the
Liquidation Pericd and d|scounts and the costs associated with the Company's credit
card systems; ‘



costs of security personnel in the Locations;

costs of transfers, consolidation, and delivery of Merchandise between and among the
Locations during the Liquidation Period at the Agent's direction;

Retention Bonuses for Emiployees;
Agent's reasonable legal fees and expenses, and other Transaction costs;

costs and expenses of additional supplies (excluding those located at the Locations on
the Sale Commencement Date) if requested by Agent;

{w)

()

actual Occupation Costs ;;er Location on a per diem basis for such period of time as the
Liquidation Sale is conducted at each Location in an amount not to exceed the respective
actual per diem totals for each Location set forth on Schedule G;

costs and expenses of permitting to the extent applicable, if any;

to the extent not included in Occupation Costs, cash register maintenance;

all costs of the Agent relatied to insurance maintained in accordance with Section 2.20(a);

to the extent not includedﬁ in Occupation Costs, all costs related to leases pertaining to
store level assets listed in Schedule D;

the costs and expenses listed in Section 2.14(b),
to the extent not included m per diem totals, Locations’ snow and trash removal;
Locations’ cash theft and other cash shortfalls in the cash registers;

costs and expenses asséoiated with temporary help (which may be coordinated and
implemented using the Company's ordinary course practices) if requested by Agent;

bank service charges (fc;r Locations, Company corporate accounts, and the Agency
Account), cheque guarantee fees, and bad cheque expenses, to the extent attributable to
the Liquidation Sale; and

such additional costs that the parties agree is an "Expense” pursuant to this Agreement.

Rrovided-that-the-. Agen’c's expenses. .In_subsectlons_(d)(f; and.-.(})..above_shall_not_exceed..$950,000-in

aggregate without the prior consent of the Companies, the Monitor and Wells Fargo. For greater clarity
any disbursement of Expenses from the Agency Account pursuant to Section 2.10(b), will be subject to
prior consent of the Monitar;

Governmental Authority means any (a) multinational, federal, provincial, territorial, state, municipal,
local or other governmental or public department, central bank, court, commission, beard, tribunal, bureau
or agency, domestic or foreign, (b) any subdivision or authority of any of the above, or (c) any quasi-
governmental or private body exercising any regulatery, expropriation or tax authority under or for the
account of any of the above;

Greeting Card Inventory means all greeting cards, holiday cards, and similar cards;

Gross Rings shall have the meaning ascrfbed to it in Section 2.4;



Gross Rings Period shall have the meaning ascribed to it in Section 2.4;

File means, together, the "21- Store Inver{tory SKU Feb 23 2013.xIsx" and the "SKU_LISTING.CSV" files
in the dataroom established by the Companies in connection with the Transaction;

Final Instalment shall have the meaning ascribed to it in Section Error! Reference source not found.,;
First Instalment shall have the meaning afscribed to it in Section 2.6(a);

FF&E means furnishings, removable trade fixtures, equipment and improvements to real property which
are located in the Locations and owned by the Companies;

FF&E Commission shall have the meanmg ascribed to in Section 2.27;

Initial Order shall have the meaning ascribed to it in the recitals;

Interim Occupation Period shall have the meaning ascribed to it in Section 3.2;

Inventory Date shall have the meaning ascribed to it in Section 2.4;

Inventory Taking shall have the meaning fascribed to it in Section 2.4;

Laws means any and all (a) laws, constiiutions, treaties, statutes, codes, ordinances, orders, decrees,
rules, regulations and municipal by-laws, (b) judicial, arbitral, administrative, ministerial, departmental or
regulatory judgments, orders, decisions, rulings or awards of any Governmental Authority, (c) policies,
guidelines and protocols to the extent they have force of law and, (d) general principles of common or civil
law;

LC Date shall have the meaning ascribed io it in Section 2.7(a);

Letter of Credit shall have the meaning ascribed to it in Section 2.7(a);

Liquidation Period means the-period during which the Merchandise is being sold by the Agent pursuant
to this Agreement from the Sale Commendement Date to the date on or before the applicable date set out
in Section 2.12;

Liquidation Sale means the sale of the Merchandlse during the Liguidation Period in accordance with
this Agreement;

Locations means those store locations deécribed in Schedule B;

Merchandise means (i) the first quality, fi mshed goods inventory that is owned by the Companies located
at the Locations at the commencement of the Liquidation Sale (i) Defective Merchandise, (iii) Greeting
Card Inventory, and (iv) Out of Season lnventory, but excludes:

(a) goods which belong to thlrd parties including sublessees, licensees or concessionaires of
the Companies;

{b) goods that would bs “Deféctive Merchandise” but for the parties inability to agree upon
the Retail Value of such goods;

(c) FF&E; A
(@) Additional Agent Merchanéise;












Agency Account). The Agent shall initiate a wire transfer payable to the Company to be
deposited In the Company’s Account promptly following the issuance of the Approval
Order (and, in any event no later than the Business Day after the Approval Date) and
provide the Company, Wells Fargo and the Monitor with a routing confirmation number,

Subject to Section Error] Reference source not found., the balance of the Net
Minimum Guaranteed Amount (the "Second Instalment”), after crediting the amount paid
under Section 2.6(a) above, shall be paid to the Companies within two Business Days of
the conclusion of the Inventory Taking in accordance with Section 2.4, such amount to be
paid in the same manner as subsection (a) above {and for greater certainty shall not be

()

(d)

held by the Monitor in the Agency Account);

In the event that the Agent and the Companies disagree on the Retail Value of any
Merchandise, the Agent may withhold the Net Minimum Guaranteed Amount payable
with respect to such unreconciled Merchandise from the Second Instalment pending
reconciliation of the Inventory Taking. Following the reconciliation of the Inventory Taking
by the Companies and the Agent (which reconciliation shall be completed no later than
seven Business Days after receipt of the [nventory Taking report), the final balance of
the Net Minimum Guaranteed Amount will be adjusted in accordance with the
reconciliation of the Inventory Taking (the ‘Final Instalment”) and the Agent shall
forthwith pay the Companies the Final Instalment, if any, in the same manner as Section
2.6(a) above (and for greater certainty the Final instalment shalf not be held by the
Monitor in the Agency Account);

In the event that Agent overfunds any porticn of the Net Minimum Guaranteed Amount,
Expenses, or other amounts under this Agreement to the Companies (the "Overfunded
Amounts"}, the Companies shall remit the Ovetfunded Amounts to the Agent within two
(2) Business Days after Agent's request, subject to review by the Monitor to verify the
Overfunded Amount, i

All monies payable to the Company pursuant to Section 2.6(a) shall be paid by wire transfer, made
payable to the Company to be deposited in the Company’s Account, All monies payable to the Company
pursuant to subsections (b)}Errorl Reference source not found.(c) and (d) shall be paid by wire transfer,
certified cheque or draft drawn on a major Canadian bank, made payable to the Company to be
deposited in the Company’s Account. :

2.7 Letter of Credit

(a)

As security for the Ager{t's obligations under this Agreement, and in addition to the
Agent's indemnification obligations under this Agreement, within one Business Day after
the Appraoval Date, the Agent shall furnish the Companies with an irrevocable standby

Letter(s) of Credit (in form and substance satisfactory to the Company and Wells Fargo)
naming the Company as beneficiary in the aggregate original face amount equal to
twenty-five percent (25%) of the estimated Net Minimum Guaranteed Amount plus
$1,293,000 (based on an estimate of three (3) weeks of Expenses), which shall be
substantially in the form ¢f Schedule 1 hereof (collectively, the "Letter of Credit”). The
Letter of Credit shall have ‘an expiry date of no earlier than July 31, 2013 (the "LC Date"),

At the Agent's request (which request shall not be made more frequently than bi-weekly
and shall not be made by the Agent until the Companies have received the Second
Instalment), the Agent may, with the consent of the Companies and Wells Fargo, take all
actions reasonably required to reduce the Letter of Credit to the amount of the Net
Minimum Guaranteed Amount then remaining unpaid (as estimated by the Companies)
and an amount equivalent;to three (3) weeks of estimated Expenses.



(©)

If the Companies have not received the full amount of the Net Minimum Guaranteed
Amount at least ten (10) days prior to LC Date or any subsequent expiry date, the Agent
shall provide an amended Letter of Credit, with the sole amendment being the extension
of the LC Date (or further extending, as the case may be) by no less than sixty (60) days
from the LC Date (or any :subsequent extension thereof). If the Agent has not delivered
such amended Letter of Credit, then all amounts hereunder (being, without limitation, the
balance of the Net Minimum Guarantee Agreement and Expenses) shall become
immediately due and payable and the Companies shall be entitled to immediately draw
the full amaount of the Letter of Credit and apply such amount to the amounts due and
owing hereunder. After applying such draw on the Letter of Credit to the amounts owing
to the Companies under this Agreement, the Companies shall hold the balance of the

amount drawn as SECUFI[y 1or amounts that” may become due—and payabte tothe
Companies hereunder. |

In the event that Agent fails to pay the Net Minimum Guaranteed Amount, or portion
thereof, or any Expenses or other obligations hereunder when due, the Companies may
draw on the Letter of Credit in an amount to equal such unpaid obligations after providing
the Agent with two (2) Business Days advance notice and provided the Agent has not
paid suich unpaid obligations prior to the expiration of such two (2) Business Day period.

2.8 Augmented Inventory

Agent shall be entitled, at its expense, to include in the Liquidation Sale at the Location additional goods
procured by Agent of like kind, and no lesser quality to the Merchandise located in the Locations
("Additional Agent Merchandlse ). At all times and for all purposes, the Additional Agent Merchandise
and its proceeds shall be the exclusive property of Agent and the Approval Order shall provide as such.
The transactions relating to the Additional Agent Merchandise are, and shall be construed as, a true
consignment from Agent to the Company.: The Additional Agent Merchandise shall be at all times subject
to the control of Agent at its sole risk and: shall not be Insured by the Companies. In order to distinguish
the Additional Agent Merchandise from the Merchandise located in the Locations, Agent shall mark the
Additional Agent Merchandise using eithier a “dummy” SKU or department number or in such other
manner so as to distinguish the sale of ‘Additional Agent Merchandise from the sale of Merchandise.
Agent shall pay the Companies. a fee equal to 4% of the gross receipts (net of Sales Taxes) from the sale
of Additional Agent Merchandise.

2.9 Allocation of Sale Proceeds

Subject to provision for and remittance of all Sales Taxes collected, the sale proceeds arising out of the
Liquidation Sale with respect to the Merchandise shall be allocated and paid to the parties out of the
Agency Account in the manner set out in Section 2.10.

2.10  Trust Account for Sale Proceeds

(@

The Monitor (on behalf of the Companies and the Agent) shall establish one trust account
at a Schedule | Bank (the "Agency Account’). The Agency Account shall be in the
name of the Monitor. All proceeds (including Sales Taxes) from the sale of Merchandise,
Agent's Additional Merchandise, Company Consignment Goods and FF&E, during the
Liquidation Sale shall be: (i) deposited by the Agent on a daily basis to the Company’s
Location-specific deposit’ accounts; and (i) such deposits, together with credit card
proceeds, shall be wired by the Company to the Agency Account on a daily basis.
Disbursements from the Agency Account, including reimbursements for remitted Sales
Taxes, may only be made by cheque or wire transfer by the Monitor. No disbursements
will be made by the Monitor without prior approval of the Agent and the Companies, or
pursuant to an order of the Court. The Monitor will provide the Agent with daxly reports of
any activity in the Agency Account. The Monitor shall maintain a reserve in the Agency
Account for reimbursement of unremitted Sales Taxes.

10






2.1

Accounting for Sale Proceeds

(a)

The Companies shall provide to the Agent and the Menitor, on a daily basis, a listing of
the deposits received at the Location deposit accounts and transferred to the Agency
Account together with a detalled listing of the Merchandise, Company Consignment
Goods, and Additional Agent Merchandise sold, such listing to include the prices for all
Merchandise, Company Consignment Goods, and Additional Agent Merchandise sold.

The Agent shall provide to the Companies and the Monitor, on a daily basis, a detailed
listing of the FF&E sold, such listing to include the prices for all FF&E sold.

2.12

(d)

During the course of the Liguidation Sale, the Companies and the Monitor shall have
access to the Locations and access to all of the books, records and other accounting
documents of the Companies and the Agent related to the Transaction and shall be
entitted to all information. necessary in order to investigate and audit the information
provided in (a). :

The Agent shall provide the Companies and the Monitor with a complete, detailed final
accounting with respect to the sale of all Merchandise, Company Consignment Goods,
and Additional Agent Merchandise and FF&E, arising out of the Liquidation Sale within
thirty (30) days following' the expiration of the Liquidation Period (the “Accounting
Deadline"), unless the Agent and the Companies agree to extend the Accounting
Deadline to provide for extended sales in accordance with Section 2,21,

Access to Locations

(a)

The Cempanies shall provide the Agent with access to the Locations for the purposes of
carrying out the Liquidation Sale. The Companies shall be responsible for payment of
and shall pay all Occupation Costs for the Locations that are required to ensure the
continued occupation of the Locations pursuant to the Occupation Agreements for the
purposes of this Agreement until May 31, 2013 and the Agent shall reimburse the
Companies for all such Occupation Costs in accordance with Section 2.14; provided,
however, that the Agent may terminate the Liquidation Sale at any Location by providing
the Companies and the Monitor with at least 15 days’ notice setting forth the Locations at
which the Liquidation Sale'is being terminated prior to May 31, 2013,

The Agent may elect to occupy one or more of the Locations for an additional 30 days, or
such shorter period of time, on a Location by Location basis, as the Agent determines by
providing the Cornpanies with not less than 15 days’ notice, before the above-mentioned
date of May 31, 2013 and any additional period of time shall be subject to the approval of
the applicable landlord as may be necessary in the event that notice to disclaim has

2.13

()

already been provided to the landlord by the Companies. If the Agent chooses to occupy
the Locations for an additional 30-day (or shorter) period in accordance with this Section,
the Companies shall pay and the Agent shall be responsible for reimbursing the
Companies for payment of all Occupation Costs, for such period of occupation only,
relating to such Locations and such Occupation Costs shall be an Expense.

The Agent, in its sole discretion after consultation with the Companies and the Monitor,
shall determine the most cost effective manner to conduct the Liquidation Sale, including
the closing of Locations and the consolidation of Merchandise,

Surrender of Locations

(@)

Subject to the terms and.conditions of this Agreement, the Agent shall deliver vacant
possession of the Locations to the Companies as soon as possible for each Location
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and, in any event, on or before the dates set out in Section 2,12 for each Location (if
earlier than the date specified under Section 2.12(a) herein). The Agent agrees to
provide, upon execution:of this Agreement, a tentative schedule for closing of the
Locations and to give the Companies at least 15 days' written notice prior to the
surrender of vacant possession of any Location. Except as provided below, the Agent
shall be responsible for all costs of clean-up of the Locations and is to leave the
Locations in a clean and broom-swept condition and otherwise in the same physical state
and condition (reasonable wear and tear excepted) as the relevant Location was found
on the Sale Commencement Date. Subject to the Agent's right of abandonment pursuant
to Section 2.27, the Agent undertakes to restore the Locations to their condition as at the
Sale Commencement Date and repalr any damages caused by the Agent its emptoyees

2.14

(c)

(d)

or el lUU dl llS
sole expense, including but not limited to damage caused in the removal of FF&E
disposed of by the Agent..

The Agent shall not be responsibte for the removal or disposition of files or other paper
records currently located at the Locations (provided, however, that such files and records
shall be maintained in their current storage locations, or alternate locations agreed to by
the Companles). :

The Agent agrees to indemnify and hold the Companies harmless from and against all
claims for damages, losses or injury resulting from a breach of its obligations under this
Section 2.13 and for damages, losses or injury caused to property or persons through the
actions or negligence of the Agent or its employees and for those for whom it Is
responsible at law.

The Agent shall have no iiability for the removal of any FF&E from the Locations that is
Excluded FF&E and FF&E not disposed of by the Agent in keeping with Section 2.27
herein.

Expenses

(a

(b)

The Agent shall be responsible for all Expenses. The Agent shall, on a weekly basis,
reimburse the Companies to the extent that such Expenses are paid by the Companies
and such amounts paid to the Companies are in addition to and shall not reduce or
otherwise affect the amount of the Net Minimum Guaranteed Amount,

The Agent shall, on the ﬁ}st Business Day of every week during the Liquidation Period,
pay $5,000 per week to the Companies for corporate overhead expenses, which shall
include the Compames central administrative services necessary for the Liquidation
Sale.

(d)

(e)

The parties hereby acknowledge that during the course of the Liquidation Sale, the Agent
shall use the Companies’ credit card systems and shall be responsible for all related
processing costs and chargebacks related to the Liquidation Sale, which costs shall be
an Expense.

Notwithstanding anything herein to the contrary, there shall be no double counting of
Expenses whether or not an Expense Is listed in more than one category or in a category
and on a schedule,

Payroll Expenses for the period of time from the end of the immediately preceding payroll
period up to the day before the Sale Commencement Dale (“Payroll Adjustment
Period”} shall remain the:responsibility of the Companies, the amount of which shall be
calculated on a pro-rated basis (as number of days in the Payroll Adjustment Period over
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The Agent shall be responsible for taking all security measures it deems prudent and the cost of such
measures shall be included as Expenses. -

2.17  Trade-marks and Trade Names

The Agent shall be permitted to use the names "The Bargain! Shop”, “Red Apple’, and “My Mark” for the
purposes of this Agreement and any advertising pursuant to Section 2.18 during the Liquidation Period.
The Agent acknowledges that it is not acquiring any interest in or other rights to the Companies’ names
and trade-marks. '

2.18  Advertising

All advertising copy is to be submitted initially by the Agent to the Companies and the Monitor for
approval (which shall not be unreasonably withheld) not less than two Business Days prior to its
placement for publication and use by the Agent. If neither the Companies nor the Monitor has objected to
the Agent's proposed advertising within such two Business Days, the Companies will be deemed to have
approved such advertising. The Agent shall be responsible for paying directly all costs of advertising and
such costs shall be an Expense. The Approval Order shall approve, and the Agent shalf comply with, the
Sale Guidelines. The Agent hereby agrees that following the Agent’s delivery of notice under Section
2.12(a), or in any event no later than May 15, 2013, the Companies may post advertising in the
Edmonton, Winnipeg and Kitchener stores included in the Locations to draw customers fo other stores
operated by the Companies. ‘

The Agent agrees to indemnify and hold the Companies harmless from and against all claims resulting
from false advertising by the Agent.

2.19  Authorizations and Remittance of i’axes

(a) The Agent with the assistance and cooperation of the Companies shall be responsible for
ensuring that all necessary governmental or other approvals, permits or authorizations
are obtained in order to conduct the Liquidation Sale.

(b) The Agent shall add Sales Taxes to the sales price of Merchandise, Additional Agent's
Merchandise, FF&E and Company Consignment Goods and collect Sales Taxes at the
time of sale to enable the Companies to remit Sales Taxes as required. The Companies
shall ensure that all applicable taxes and duties including goods and services taxes and
provincial retail sales taxes (“Sales Taxes") following receipt are remitted to the proper
authorities if and when due. Upon providing Sales Taxes to the Companies, Agent shall
have no further obligation:to the Companies, or any taxing authority on account of Sales
Taxes. The Companies and the Monitor will be given access to the computation of gross
receipts for verification of all such Sales Tax collections. Provided the Agent performs its

responsibilities In accordance with this subsection, the Companies shall indemnify and
hold harmless Agent from and against any and all costs, expenses, losses or damages
including, but not limited to, reasonable atiorneys' fees and disbursements, assessments,
fines, levies, or penalties which the Agent sustains or incurs as a result or consequence
of the failure by the Companies to remit Sales Taxes when due to the proper taxing
authorities and/or the failure by the Companies fo file with such taxing authorities all
reports and other documents required, by applicable law, to be filed with or delivered to
such taxing authorities in relation to the Sales Taxes collected by the Agent and received
by the Companies. If the Agent fails to perform its responsibilities in accordance with this
subsection, and provided the Companies comply with their obligations in accordance with
this subsection, Agent shall indemnify and hold harmless the Companies from and
against any and all costs including, but not limited to, reasonable legal fees,
assessments, fines or penalties which the Companies sustain or incur as a result or
consequence of the failure by Agent to, when required, collect Sales Taxes remit to the
Companies, and/or, to the extent Agent is required hereunder to prepare reports and
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other documents, the failure by Agent to promptly deliver any and all reports and other
documents required to enable the Companies to file any requisite returns with such
taxing authorities. :

Sales Taxes remitted by ;the Companies will be reimbursed from the Agency Account
pursuant to Section 2,10(b)(}).

Without limiting the generality of Section 2.19(a), it is hereby agreed that as the Agent is
conducting the Liquidation Sale solely as agent for the Companies, various payments
that this Agreement contemplates that one party may make to the other party do not
represent consideration for a taxable supply for HST/GST purposes (or for a sale of

2.20

tangible personal property) and, accordingly do not attract HST/GST {or other Sales
Taxes).

Insurance

(a)

(b)

 The Agent will be responsible for arranging third-party liability insurance with respect to

the Agent’s occupation and use of the Locations during the Liquidation Periced, and the
Agent's Additional Merchandise, and shall be responsible for the costs of such insurance
as an Expense hereunder: The Agent shall provide proof of such insurance and have the
Companies, Wells Fargo and BlackRock Kelso added as additional insured parties. The
Cornpames shall be responsible for arranging or maintaining all of its existing insurance
coverage in such amounts as it currently has in effect and shall be responsible for the
costs of such insurance until the date the Agent has delivered vacant possession of the
Locations to the Companies. The Companies shall provide proof of such insurance in
their respective interests and shall use their best efforts to have the Agent added as an
additional insured.

In the event that all or any material part of the Merchandise is destroyed or damaged by
fire or other casualty at any time prior fo the earlier of: (i) the expiry of the Liquidation
Period; or (ii) the transfer of title pursuant to Section 2.21, the insurance proceeds
received for such damaged Merchandise shall be deemed to be the proceeds of the
Liquidation Sale of such Merchandise for the purposes of this Agreement. The
Companies and the Agentagree not to settle any insurance claim without the prior written
consent of the other, such consent not to be unreasonably withheld. The Companies
shall be responsible for the payment of any deductibles associated with such claims,
Notwithstanding anything ‘to the contrary herein, in the event that the Agent elects to
remove, move or consolidate Merchandise under Section 2,22(b), the Agent shall do so
at its sole risk and liability with respect to any loss or damage thereto while the
Merchandise is in transit between the Locations,

2.21

Extended Sales

(a)

(b)

In the event there are any unsold Merchandise remaining at the end of the Liguidation
Period, the Agent shall move such Merchandise to a location or locations to be agreed
upon with the Companies for subsequent sale.

If, at the end of the Liquidation Period, the Agent has paid to the Companies the Net
Minimum Guaranteed Amount, the Company shall, at the option of the Agent, transfer
fitle to any unsold Merchand|se to the Agent free and clear of all liens, charges and
encumbrances.

Any proceeds (net of any;Expenses and Sales Taxes) from the subsequent sale by the

Agent of Merchandise moved or transferred under Section 2.21{a) and (b} shall be
treated as sales proceeds;in accordance with Sections 2.9 and 2.10.
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2.22

Consolidation of Merchandise

(@)

(b)

Subject to Section 2.22(b), the Agent shall not remove any Merchandise from the
Locations without the prior written consent of the Companies, Wells Fargo and
BlackRock Kelso which consent shall not be unreasonably withheld, The Agent shall
submit a written request for such consent setting out details of the proposed movement of
the Merchandise not less'than fwo Business Days in advance. If the Companies have
not objected fo the proposed movement within two Business Days after receipt of such
written request, they will be deemed to have approved such request,

Notwithstanding anythingi in_subsection (a), the Agent may move or consolidate

2.23

Merchandise from Location to Location, in its discretion, in connection with the closing of
locations or the conduct .of the Liquidation Sale during the Liquidation Period, or as
provided in Section 2.21(a), provided that adequate records of the Merchandise being
moved is maintained.

Conduct of the Liguidation Sale

(@)

The Agent shall be permitted to conduct the Liquidation Sale as a “store closing”, “sale on
everything”, "everything must go’, or similar themed sale throughout the Liguidation
Period. Notwithstanding the foregoing, the Agent shall not conduct the Liquidation Sale
as a “going out of business” sale. The Agent shall conduct the Liquidation Sale under the
applicable frade name outlined in Section 2.17 and on behalf of the Companies in a
commercially reasonable  manner and in compliance with the Initial Order and the
Approval Order and all Laws. In addition to any other rights granted to the Agent
hereunder, in conducting. the Liquidation Sale, the Agent, in the exercise of its sole
discretion, shall have the right, subject to the immediately preceding sentence:

(i) to establish sale prices and implement advertising, sighage, and promotion
programs consistent with the themes above (including, without limitation, by
means of media advertising, banners, A-frame, sign walkers, and similar interior
and exterior signs);

(i) to establish Liquid?tion Sale prices and Location hours;

(i) subject to the Company’s Privacy Policy, to use without charge during the
Liquidation Period, (unless and to the extent included in Expenses), all FF&E,
advertising materials, Location-level customer lists and email and mailing lists
{with the sender at all times being the Company), internet websites (by way of
link only, with the form and content subject to the Company's approval), social
media accounts, computer hardware and software, supplies, intangible assets

(b)

(including the Companles' name, logo and tax identification numbers), Location
keys, case keys, security codes, and safe and lock combinations required to gain
access to and operate the Locations, and any other assets of the Companies, as
the case may be, located at the Locations; and

(iv) to transfer Merchandise between Locations.

The Companies shall provide its central office facilities, POS systems, central and
administrative services and personnel to process payroll, perform MIS services, inventory
handling and processing, sales audit and cash reconciliation and reporting, and provide
other central office services, as the Agent reasonably requests or are necessary for the
Liquidation Sale. The Agent shall use the Companies’ POS systems for the sale of
Merchandise, Additional Agent Merchandise and Company Consignment Goods.

17



{c) All sales of Merchandise will be “final sales” and “as is," and all advertisements and sales
receipts will reflect the same. The Agent and its employess shall not warrant the
Merchandise in any manner, but will, to the extent legally permissible, pass on all
manufacturer's warranties to customers, to the extent such exist, The sale of
Merchandise shall be free'and clear of all liens, claims and encumbrances. All sales will
be made only for cash and by debit cards, by approved cheque and by bank credit cards
currently accepted by the Companies.

{d) Agent shall accept returns of merchandise sold by the Company prior to the Sale
Commencement Date consistent with the Company's return policy (the “Pre-Sale
Returned Merchandise”), provided that any item of Pre-Sale Returned Merchandise is

saleable as first-quality inventory and is received during the applicable returns period
under the Company’s return policy and then such item shall be included in the Sale and
as Merchandise at the Retail Value multiplied by the then prevailing discount offered by
Agent for such item (or for such substantially similar item if the same item is not then
being offered for sale). The Company’s return or exchange policy is sixty (60) days from
the date of purchase with the receipt provided that any item of Pre-Sale Refurned
Merchandise is saleable as first-quality inventory with criginal packaging and in un-used
condition. The aggregate’ Retail Value of the Merchandise shall be increased by the
applicable Retail Value of any Pre-Sale Returned Merchandise included in Merchandise
as provided for in this Section. Agent shall reimburse customers for Pre-Sale Returned
Merchandise in the same tender as such item was purchased (as the case may be, the
"Refund’). The Company shall promptly reimburse Agent in cash for any Refunds that
the Agent is required to issue to customers in respect of any Pre-Sale Returned
Merchandise as part of the weekly reconciliation process and such amounts shall not
reduce proceeds under this Agreement.

(e Agent shall accept valid gift certificates, gift cards, and Merchandise credits issued by the
Company prior to the Sale Commencement Date. The Company shall reimburse Agent
in cash for all of the gift certificates, gift cards, and Merchandise credits honoured, and
such amounts shall be reconciled, remitted and deposited in the Agency Account as part
of the weekly reconciliation. Agent shall not honour employee discounts,

) The Agent shall have the right to use, without charge, all existing supplies located at the
Locations. In the event that additional supplies are required in any of the Locations during
the Liquidation Sale and requested by Agent, the Companies agree to promptly provide
the same to Agent, if available, for which Agent shall reimburse the Companies at the
Companies cost therefor, The Companies do not warrant that the existing supplies in the
Locations as of the Sale Commencement Date are adequate for the purposes of the
Liquidation Sale.

2.24

2.25

Grant of Security Interest.

(a) To secure the obligations ‘of the Companies to the Agent hereunder, the Approval Order
shall grant the Agent a first priority security interest in, and lien and charge upon, all
goods constituting Merchandise and all proceeds received therefrom (the “Agent’s
Charge") which Agent's Charge shall attach and become effective upon payment of the
First Instaiment and delivery of the Letter of Credit.

(b) The Approval Order shall provide that the Agent's Charge shall be automatically
perfected without the necessity of the filing of financing statements or other documents.
The Companies shall execute and deliver all such documents and take all such other
actions as are reasonably required to perfect and maintain such security interest as a
valid and perfected first priority security interest,

Value of Merchandise
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As of the Sale Commencement Date, goods constituting Merchandise located at the Locations shall have
a Retail Value of not less than $19,600,000, To the extent the Retall Value of the Merchandise on such
date is less than $19,600,000, the Net Minimum Guaranteed Percentage shall be adjusted as per
Schedule E attached. ;

2.26 Excluded Goods

The Company shall retain all rights and responsibility for any goods not inciuded as Merchandise
hereunder and shall remove such goods, other than FF&E, from the Locations prior to the Sale
Commencement Date, or as soon thereafter as reasonably practicable. If the Company elects at the
beginning of the Liquidation Period, Agent shall accept those goods not included as "Merchandise”

HETEUNder and as jdentiied by the Company Tor sale as "Company Consignment Goods". [he Agent
shall retain twenty percent (20%) of the Consignment Proceeds (as defined below) for all sales of the
Company Consignment Goods, and the Company shall receive eighty percent (80%) of the Consignment
Proceeds in respect of such sales. Where:Company Cansignment Goods are paid for in cash, the Agent
shall deposit the Company’s share of the Consignment Proceeds on a weekly basls, immediately
following the weekly reconciliation by the: Company and Agent hereof. Where Company Consighment
Goods are paid for by way of credit or debit card, the Company shall, on a weekly basis immediately
following the weekly reconciliation by the Company and Agent hereof. (A) remit the Agent's portion of the
Consignment Proceeds to the Agent; and (B) transfer the Company’s portion of the Consignment
Proceeds in the Agency Account, Except as expressly provided in this Section, Agent shall have no cast,
expense or responsibility in connection with any goods not included in Merchandise, including but not
limited to, sales commissions and percentage rent. ‘“Consignment Proceeds” shall mean the total
amount (in dollars) of all sales of the Company Consignment Goods made under this Agreement, but
exclusive of (i) Sales Taxes and (i) retums allowances and customer credits.

2.27 Sale of FF&E

With respect to FF&E, Agent shall have the exclusive right to dispose of all of the FF&E, other than the
Exciuded FF&E, located in the Locations. For greater certainty, the Agent shall not have the right to
dispose of Excluded FF&E without prior:written consent of the Company. Agent shall be entitled to
receive (i) a commission equal to twenty percent (20%) (the "FF&E Commission”) of the gross receipts
from the sale of such FF&E (net of Sales Taxes), plus (ii) reimbursement by the Company of Agent’s out
of pocket costs and expenses related to the disposition of the FF&E in accordance with a budget mutuaily
agreed upon between the Company and Agent. The Agent shall be responsible for supervising the
workmanlike removal of any FF&E sold hy the Agent, and ensure such sold FF&E has been removed
prior to surrendering the Location in accordance with Section 2,13, Agent may abandon, in place, in a
neat and orderly manner any unsold FF&E at the Locations.

2.28  Extension of Credit

The Agent shall not extend credit {other than by way of credit cards} to any cistomeérin'the colrse of the ™~~~ T

Liguidation Sale.
Section 3 - ORDERS

3.1 Orders

(a) The obligations of the Coxﬁpanies and the Agent hereunder are subject to and conditional
upon the following:

) An Order shall have been granted on or prior to March 28, 2013 (the “Court
Condition Date") by the Court, or such other court as has jurisdiction in the
matter in Ontario, substantially in the form attached hereto as Schedule C and
otherwise satisfactory to the Companies, the Monitor, the Agent, Wells Fargo and
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BlackRock Kelso approving this Agreement and the Transaction as contemplated
by this Agreement (the "Approval Order”); and

(i) no order shall have been made which in any material respect limits or impairs the
ability of the Agent to carry out the terms of this Agreement and to obtain the
benefits therefrorrq‘

(b) In the event that the Approval Order has not been granted by the Court Condition Date,
the Companies and the Agent may elect, in writing, to extend the Court Condition Date to
allow the Companies to continue to attempt to obtain the Approval Order,

3.2 Interim Occupation

Provided that the Approval Order has not been granted as of the date hereof, pending the granting of the
Approval Order but before the Court Condition Date, subject to the terms of the Initial Order, the Agent
shall be entitled to have reasonable access to the Locations during normal business hours at its expense,
for the sole purpose of preparing for the Liquidation Sale (“Interim Occupation Period”). The Agent's

occupatlon and use of the Locations during the Interim Occupation Period shall be subject to the terms
set out in Sections 2,12 and 2.13, The Interim Occupation Period shall be deemed to be automatically
terminated if the Approval Order has not.been granted on or before the Gourt Condition Date and the
Agent shall thereupon vacate the Locatlons and comply with its obligations as set out in Section 2.13.

Section 4 - TERMINATION

4.1 Termination

(a) If the Approval Order has not been obtained on or before the Court Condition Date, this
Agreement shall be terminated without any penalty or liability whatsoever to the
Companies or the Agent other than the return by the Companies to the Agent of the First
Instalment, if paid prior to the date of the Approval Order. Each of the Companies and
the Agent shall be released from all obligations hereunder except for the obligations of
the Agent, if any, arising under or as a result of the provisions of Sections 2.13 hereof.

(b) If, prior to the Liquidation Period, the condition in Section 3,1(a)(i) has not been or is no
longer satisfled, either party may, at its option, choose to terminate this Agreement as
provided for in (@) above; provided that if the amount contemplated in Section 2.5(a) has
also been paid, the Companies shall also return such amount and any interest which has
accrued on such amount up to the Court Condition Date to the Agent.

(c) If, after the commencement of the Liquidation Period, the condition in Section 3.1(a)(ii) is

---no-lenger satisfied; the parties shall, using reasenable efforts, attempt-to-obtain-an- Order

of the Court in order to comply with such condition. Thereafter, either party may, at its
option, choose to terminate this Agreement.

(d) in the event that this Agreement is terminated pursuant to Section 4.1(c) at any time after
the amount contemplated.in Section 2.5(a) has been paid, (i) the Liquidation Period, if
commenced, shall be deemed to have expired upon such termination, (i} the parties shall
make an adjustment to the Retail Value of the Merchandise and the Net Minimum
Guaranteed Amount to reflect the impact of such order or appointment on the ability of
the Agent to carry out the:terms of this Agreement and to obtain the benefits therefrom,
and (iif} notwithstanding the termination of this Agreement, the provisions of Section 2.11
shall survive and apply muiatis mutandis.
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Section 5 - REPRESENTATIONS AND WARRANTIES

5.1 Representations and Warranty of the Companies

The Companies represent and warrant to the Agent that Recitals A, B and C of this Agreement are true in
substance and fact, Additionally, the Companies hereby represent, warrant, covenant and agree as

follows:

(@)

The Companies (i) are corporations duly established under the laws of the Province of
New Brunswick, and (i) are and during the Liquidation Period will continue to be, duly
authorized, and qualified to do business gnd in.good standing in each jursdiction where

s sm et ¢+ 4 i o e
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(b)

the nature of their business or properties requires such qualification, including ail
jurisdictions in which the Locations are located, except, in each case, to the extent that
the failure to be in good standing or so qualified could not reasonably be expected to
have a material adverse effect on the ability of the Companies to execute and deliver this
Agreement and perform fully its obligations hereunder.

Subject to the entry of the Approval Order: (i) the Companies have the right, power and
authority to execute and deliver this Agreement and each other document and agreement
contemplated hereby (collectively, together with this Agreement, the “Agency
Documents”) and to perform the obligations of the Companies thereunder; (ii) all
necessary action has been taken by or on behalf of the Companies to authorize the
execution and delivery by the Companies of the Agency Documents and no further
consent or approval is required for the Companies to enter into and deliver the Agency
Documents, to perform the obligations thereunder, and to consummate the Transaction;
(iii) each of the Agency Documents has been duly executed and delivered by or on behalf
of each Company and constitutes the legal, valid and binding obligation of each
Company enforceable in accordance with its terms; and (iv) no court order or decree of
any federal, state, local, ‘'or provincial governmental authority or regulatory body is in
effect that would prevent or materially impair, or is required for the Companies
consummation of, the transactions contemplated by this Agreement, and no consent of
any third party which has not been obtained is required therefor, other than as shall be
obtained pricr 4o the Sale Commencement Date or identified by the Companies to the
Agent on or prior to the Sale Commencement Date, except for any such consent the
failure of which to be obtained could not reasonably be expected to have a material
adverse effect on the ability of the Companies to execute and deliver this Agreement and
perform fully the obligations of the Companles hereunder,

The Company owns, and will own at all times during the Liquidation Sale, good and
marketable title to all of the Merchandise and FF&E.

The Company has maintained its pricing fles (including the File) in the ordinary course of

business. The Company represents that (i) the ticketed prices of all items of
Merchandise do not and shall not include any Sales Taxes and (ii) all cash registers
located at the Locations dre programmed to correctly compute all Sales Taxes required
to be paid by the customer under applicable law.

Through the Sale Commencement Date, the Company shall ticket or mark all items of
inventory received at the Locations prior fo the Sale Commencement Date in a manner
consistent with similar Merchandise located at the Locations, The removal from such
merchandise of any sale stickers or other markings indicating .items are on sale prior to
the Sale Commencement Date, if any, will be done only in the ordinary course of the
Company's business.

21



(@)

To the best of the Combany's knowledge and without independent investigation, all
Merchandise js In compliance with all applicable federal, state, provincial or local product
safety laws, rules and standards.

The Companies shall, throughout the Ligquidation Period, use commercially reasonable
efforts to maintain in good working order, condition and repair all cash registers, heating
systems, air conditioning systems, elevators, escalators and all other mechanical devices
necessary or appropriate for the conduct of the Liquidation Sale at the Locations. Except
any amounts owing as a result of the commencement of the CCAA Proceedings, and
absent a bona fide dispute, throughout the Liquidation Period, the Companies shall
remain current on all expenses and payables necessary for the conduct of the Liquidation

@

)

(k)

Sale (other than those relating to any period prior to the commencement of the CCAA
Proceedings), subject to any restrictions that may be imposed under the CCAA.

Except as otherwise done in the ordinary course, since February 1, 2013, the Company
has not marked up or raised, and will not mark up or raise, the price of any items of
Merchandise, or removed or altered any tickets or any indicia of clearance merchandise.
No such Merchandise has been ticketed or marketed in contemplation of the Liquidation
Sale. From the date of the execution of this Agreement, the Company has not and shall
not purchase or transfer to or from the Locations any merchandise or goods outside the
ordinary course in anticipation of the Liquidation Sale or of the Inventory Taking.

Other than the proceeding under the CCAA, no action, arbitration, suit, notice, or legal,
administrative or other proceeding before any court or governmental body has been
instituted by or against the Companies that has not been stayed under the CCAA
proceedings, or has been settled or resolved, or to the best of Companies’ knowledge
and belief and without independent investigation: (aa) is threatened against or affects the
Companies, or (bb) questions the validity of this Agreement that in either case, if lawful
and adversely determined; would adversely affect the conduct of the Liquidation Sale.

The Companies have not taken, and shall not throughout the Liquidation Period take, any
action, the result of which is to materially increase the cost of operating the Liguidation
Sale including, without limjtation, increasing salaries, wages or other amounts payable to
employees, except to the extent that an employee was due a raise in the ordinary course
of the Companies' business.

The Company is not party. to any collective bargaining agreements with its employees at
the Locations and no labour unions represent the Company’s emplayees at the Locations
and as at the date of this Agreement, there are no strikes work stoppages or other labour
disruptions affecting the Locations or the Company central office facilities that would

. Impair the ability. of the Company to perform its obligations under this Agreement, .

52 Representations and Wartanty of the Agent

The Agent represents and warrants to the Companies that it has full right, power and authority to enter
into and carry out its obligations under this Agreement and the Transaction and this Agreement has been
duly and validly authorized, executed and delivered by the Agent.

Section 6 - GENERAL

6.1 Notices

Any demand, notice or other communication to be given in connection with this Agreement shall be given
in writing and shall be given by personal delivery (in which case it shall be left with a responsible officer of
the recipient) or by electronic communication addressed to the recipient as follows:
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in the case of the Agent:

GBRP, INC,
c/o GORDON BROTHERS RETAIL PARTNERS, LLC
101 Huntington Avenue, 10" Floor
Boston, MA 02199
Attn: Michael| Chartock
Tel: (617) 210-7116
Fax: (617) 531-7906
Email: mchartock@gordonbrothers.com

And to:

MERCHANT TRADING SERVICES ULC
¢/a HILCO MERCHANT RESOURCES, LLC
5 Revere Drive
Northbrook, IL. 60062
Attn: lan Fredericks
Fax: (847) 897-0859
Tel: (847) 418-2075

with a copy to:

Fraser Milner Casgrain LLP
77 King Street West, Suite 400, Toronto-Dominion Centre
Toronto ON, M5K 0A1 :

Attention: R. Shayne Kukulowicz
Facsimile No. 416 863 4592
Email; Shayne.Kukulowicz@FMC-Law.com

in the case of the Companies: -

The Bargain! Shop
6877 Goreway Drive, Unit #3
Mississauga, Ontario L4V 119

Attention Clinton Wolff
Facsimile No. 905.293.7686

Emaili........... CWOIF@TBSSIOIES.COM.. v oo et e+ v e+ o+ e e

with a copy to:

Norton Rose Canada LLP

Royal Bank Plaza, South Tower
200 Bay Street, Suite 3800
Toronte, Ontario M5J 274

Attention; Mario Forte
Facsimile No.. 416.216,3930

Email; Mario.Forte@nortonrose.com

in the case of the Monitor;’
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Ernst & Young Inc. :
200 King Street West, Suite 1100,
Toronto, Ontario M5H 374

Attention: Gus Tertigas

Facsimile No. 416,832.6200

Email; Gus.Tertigas@ca.gy.com
with a copy to:

Borden Ladner Gervais LLP

Scotia Plaza, 44th Floor
40 King Street West
Toronto, ON M5H 3Y4

Attention: Edmond Lamek
Facsimile No. 416.361,2436
Email: elamek@blg.com’

or to such other address, individual or electronic communication number as may be designated by notice
given by either party to the other. Any demand, notice or other communication shall be conclusively
deemed to have been given, if given by personal delivery, on the day of actual delivery thereof and, if
given by electronic communication, on the.day of transmittal thereof if transmitted during normal business
_hours of the recipient on a Business Day and on the Business Day following the transmittal thereof if not
so transmitted.

6.2 Dispute Resoluticn

If any dispute arises under this Agreement, such dispute will be determined by the Court. Each party shall
be responsible for its own fees and expenses.

8.3 Time of Essence

Time shall, in all respects, be of the essence hereof, provided that the time for doing or completing any
matter provided for herein may be extended or abridged by an agreement in writing signed by the
Companies and the Agent or by their respective solicitors.

6.4 Currency :

All references herein to money amounts are in Canadian currency, unless otherwise noted herein.

6.5 Further Assurances

Each party shall from time to time execut;a and deliver, or cause o be executed and delivered, all such
documents and instruments and do, or cause to be done, all such acts and things as the other party may,
either before or after the Transaction, reasonably require to effectively carry out or better evidence or
perfect the full intent and meaning of this Agreement,

6.6 Obligations to Survive :

The obligations, representations and warranties of the parties hereto shall survive the completion of the
Transaction. :

6.7 Entire Agreement
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This Agreement constitutes the only agreement between the parties with respect to the subject matter
hereof and supersedes any and all prior negotiations and understandings. No amendment of this
Agreement shall be binding unless in writing and signed by the parties. No waiver by a party of any
breach of this Agreement shall take effect or be binding upon the party unless’if is in writing and signed
by the party and, unless otherwise expréssly stated therein, any such waiver shall be limited to the
specific breach waived.

6.8 Governing Law

This Agreement shall be governed by ar}d construed in accordance with the laws of the Province of
Ontario and the laws of Canada applicable therein and each of the parties hereby irrevocably attorns to

the non-exclusive jurisdiction of the Courts: of the Province of Ontario.
6.9 Benefit of Agreement

This Agreement shall be binding upon and inure to the benefit of the parties hereto and their respective
successors and permitted assigns; provided that the Agent shall not assign the benefit of this Agreement
without the prior written consent of the Companies.

6.10  Severability

If any provision of this Agreement or any document delivered in connection with this Agreement that
forms a part hereof is partially or completely invalid or unenforceable, the invalidity or unenforceability of
that provision shall not affect the valldity or enforceability of any other provision of this Agreement, all of
which shall be construed and enforced as if that invalid or unenforceable provision were omitted. The
invalidity or unenforceability of any provision in one jurisdiction shall not affect such provisions validity or
enforceability in any other jurisdiction.

6.11  Counterparts

This Agreement may be executed in any number of counterparts, each of which shall be deemed to be an
original and all of which shall constitute one and the same agreement.

6.12  Offset

The Agent agrees that if at any time during the Liquidation Period, the Companies holds any undisputed
amounts due to the Agent hereunder, the Companies may, in their discretion, offset such undisputed
amounts being held by the Companies against any amounts due and owing by, or required to be paid by,
the Agent under this Agreement. In addition, the, Companies agree that if at any time during the
Liquidation Period, the Agent holds any urdisputed amounts due to the Companles hereunder, the Agent,
may in its discretion, offset such undisputed amounts being held by the Agent against any undisputed
amounts due and owing by, or required to be paid by the Companies under this Agreement. Any such
setoffs shall be reconciled as part of the weekly reconciliations.

6,13  Facsimile Execution

Receipt by facsimile or pdf transmission of an executed copy of this Agreement will be desmed to be
receipt of an original. :

[The remainder of this page shall be left intentionally blank]
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SCHEDULE “A” — ACCOUNT INFORMATION

1. Company Account

The Bargain Shop Holdings Inc.
Bank of Montreal : 001
Transit : 00022 - First Canadian Place

Account: 1360339

Swift Code: BOFMCAM2.

2. Agency Account

Emst & Young Inc., Court Appointed Monitor of The Bargainl Shop Holdings Inc. and TBS Stores Inc.

Royal Bank of Canada, Royal Bank Plaza, Toronto Business Banking Centre, 200 Bay Street, Toronto
ON M5J 2J5

Swift Code; ROYCCAT2
Trusteed Account No.128-584-9 (CAD)
Transit No,: 00002

Beneficiary Address: Ernst & Young Tower, P.O. Box 251, T-D Centre, Toronto, ON M5K 1J7



SCHEDULE “B” — LOCATIONS
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SCHEDULE “C” — FORM OF APPROVAL ORDER



















(b) any application for a bankruptcy order now or hereafter issued pursuant
to the Bankruptcy and Insolvency Act (Canada) in respect of the
Companies and any bankruptcy order issued pursuant to any such
applications;

(c) any assignment in bankruptcy made in respect of the Companies;

(ch) the provisions of any federal ar provincial statute; or

(e) any negative covenants, prohibitions, or other similar provisions with
respect to borrowings, Incurring debt or the creation of encumbrances
contained in any existing loan documents, lease, sublease, offer to lease

or other agreement to which the Companies are a counterparty

the Transaction, the Agency Agreement, the Agent's Charge, the payment of amounts
due to the Agent under the Agency Agreement, and any transfer of Remaining
Merchandise shall be binding on any trustee in bankruptcy that may be appointed in ‘
respect of the Companies and shall not be void or voidable by creditors of the
Companies, nor shall it constitute nor be deemed to be a setflement, fraudulent
preference, assignment, fraudulent conveyance or other reviewable transaction under
the Bankruptcy and Insolvency Act (Canada) or any other applicable federal or provincial
legislation, nor shall it constitute oppressive or unfairly prejudicial conduct pursuant to
any applicable federal or provincial legislation.

18. THIS COURT ORDERS that the Agency Agreement shall not be repudiated or
disclaimed by the Companies or compromised in any plan of compromise or
arrangement filed by the Companieé. For greater certainty, the parties acknowledge and
agree that the termination rights included in the Agency Agreement approved herein are
not affected by this paragraph.

19.  THIS COURT ORDERS AND DECLARES that the Transaction and any transfer
of Remaining Merchandise is exempt from the application of the Bulk Sales Act (Ontario)
and any equivalent or applicable legislation under any other province or territory in

Canada.

20. THIS COURT ORDERS that, during the Liquidation Period, the Agent is hereby
authorized to conduct the Liquidation Sale in accordance with the Agency Agreement

DOCSTOR: 265750010
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SCHEDULE “D” — LEASES FOR STORE LEVEL ASSETS

NONE.




DOCSTOR: 2657448\12A

SCHEDULE “E” — ADJUSTNMENT TO THE NET MINIMUM GUARANTEED AMOUNT




The Bargain! Shop
Schedule E

Adjustment to Net Minimum Guarantee |
Retail Adjustment Adjusted
Value Points Guaranty
18,600,000 43.25%
19,500,000 0.07% 43,18%
19,400,000 0.07% 43.11%

19,300,000 0.07% 43.04%
19,200,000 . 0.07% 42.97%
19,100,000 0.07% 42.90%
19,000,000 0.10% 42.80%
18,900,000 0.10% 42.70%
18,800,000 0.10% 42.60%
18,700,000 0.10% 42.50%
18,600,000 0.10% 42 40%
18,500,000 0.13% 42.27%
18,400,000 0.13% 42.14%
18,300,000 0.13% 42.01%
18,200,000 0.13% 41,88% |
18,100,000 0.13% 41.75% '
18,000,000 0.16% 41,59%
17,900,000 0.16% 41.43%
17,800,000 0.16% 41.27%
17,700,000 0.16% 41.11%
17,600,000 0.16% 40.95%

Note(s):

1. Adjustments between the increments shall be on a prorata basis,
2, In the event that the Retail value of the Merchandise is less than 517,600,000, each
5100,000 {or pro rata portion thereof) increment shail decrease the Guaranty by 0,18%,

Hilco Merchant Resources, LLC 3/21/2013



SCHEDULE “F” — COMPANJES POLICIES REGARDING EMPLOYEE CONDUCT

The Agent acknowledges having received the following documents incorporated by reference as
Schedule "F" to this Agreement:

- Manager Guide Regarding Workplace Violence and Harassment, dated May 2010,
- Corporate Policies dated March 2013; and

- Third Part/Liguidation Associate Sign-off Sheet




SCHEDULE “G” — PER DIEM OCCUPANCY COSTS
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SCHEDULE “H” ~ SALE GUIDELINES

The following procedures shall apply to any sale of Merchandise and FF&E in connection with the
Liquidation Sale to be held by The Bargainl Shop Holdings Inc.
and TBS Stores Inc. (together, the "Company”) with the assistance of the Agent, at the Locations,:

1 The Liquidation Sale shall be conducted in accordance with the terms of the Initial Order dated
, 2013 issued by Court (the "Court’) as may be amended or extended

from time to time (the “Initial Order”), in the proceeding commenced under the Comparnies’
Creditors Arrangement Act by the Company, the order of the Court approving the Liquidation Sale

(the “Approval Order”), any further order of the Court and any agreement between the Company

and the applicable [andlord(s) (novidually a 'Landtord™ and, collectvely, the ‘Langlords’).
Except as otherwise expressly provided herein, and subject to: (i) a further Order of the Court; or
(i) any written agreement between the Company and the Landlord, the Liquidation Sale shall be
conducted in accordance with the terms of the applicable lease for the Company (individually a
“Lease” and, collectively, the "Leases”). However, nothing contained herein shall be construed
to create or impose upon the Company any additional restrictions not contained in the applicable
L ease or other occupancy agreement.

2 The Liquidation Sale shall be conducted so that the Locations remain open no longer than the
normal hours of operation provided for in the respective Leases or other occupancy agreements
for the Locations.

3 The Liquidation Sale shall be conducted in accordance with the terms and conditions of the
Agency Agreement dated March , 2013 and applicable federal, provincial and municipal
laws, unless atherwise ordered by the Court.

4 All display and hanging signs used by the Company and the Agent in connection with the
Liquidation Sale shall be professionally produced and all hanging signs shall be hung in a
professional manner., The Company and the Agent may advertise the Liguidation Sale as a
“store closing”, "sale on everything' or "everything must go” or similar theme sale at the
Locations. Prior to the commencement of the Liquidation Sale, the Company and the Agent shall
provide proposed signage packages by e-mail or facsimile to the applicable Landlords or to their
counsel of record and the applicable Landlords shall notify the Company and Agent of any
requirement for such signage to otherwise comply with the terms of the Leases and/or these Sale
Guidelines and where the provisions of the Leases conflict with these Sale Guidelines, these Sale
Guidelines shall govern. The Company and the Agent shall not use neon, day-glo signage or
handwritten signs. Furthermore, except as set out belaw, with respect to enclosed mall locations
no exterior signs or signs in common areas of a mall shall be used unless permitted by the
applicable Lease. In addition, the.Company and the Agent shall be permitted to utilize exterior
banners at non-enclosed mall Locations; provided, however, that such banners shall be located
or hung so as to make clear that the Liquidation Sale is being conducted only at the affected
Location and shall not be wider than the premises occupied by the Location. All permitted
exterior banners shall be professionally hung and to the extent that there is any damage to the
fagade of the premises of a Location as a result of the hanging or removal of the exterior banner,
such damage shall be professionally repaired at the expense of the Company.

5 The Company and the Agent shall be permitted to utilize sign walkers and street signage;
provided, however, such sign walkers and street signage shall not be located on the shopping
centre/mall premises.

3] Conspicuous signs shall be posted in the cash register areas of each Location to the effect that
all sales are “final” (and the same shall be printed or stamped on customer receipts), the sales
are on an “as is, where is" basis and that customers with any questions or complaints subsequent
to the conclusion of the Liquidation Sale may contact a named representative of the Company at
a specified email address.



The Company and the Agent shall not distribute handbills, leaflets or other written materials to
customers outside of any of the Locations, unless permitted by the applicable Lease or, if
distribution is customary in the shopping centre in which the Location is located, Otherwise, the
Company and the Agent may solicit customers in the Locations themselves. The Company and
the Agent shall not use any giant balloons, flashing lights or amplified sound to advertise the
Liquidation Sale or solicit customers, except as permitted under the applicable Lease or agreed to
by the Landlord. :

During the Liguidation Period for each Location, The Company and the Agent may sell any
furniture, fixtures and equipment (“FF&E”), in accordance with Section 2.26 of the Agency
Agreement, owned by the Company and located in the Locations during the Liquidation Sale, The
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Company and the Agent may advertise ihe sale of FF&E consistent with theése guidelines.
Additionally, the purchasers of any FF&E sold during the Liquidation Sale shall only be permitted
to remove the FF&E either through the back shipping areas or through other areas after store
business hours, with Landlord's supervision as required by the Landlord,

Subject to provisions of the Agency Agreement between the Company and the Agent, the
Company and the Agent shall not make any alterations to interior or exterior Location lighting. No
property of any Landlord of a Location shall be removed or sold during the Liquidation Sale. The
hanging of permitted exterior banners or other signage shall not constitute an alteration to a
Location. )

The Agent and its agents and representatives shall have the same access rights to the Locations
as the Company under the terms of the applicable Lease, and the Landlord shall have the rights
of access to the Locations during the Liquidation Sale provided for in the applicable Lease,
subject, for greater certainty, to the stay of proceedings sst out in the Initial Order.

The Company and the Agent shalt not conduct any auctions of the Merchandise or FF&E at any
of the Locations. Subject to any agreement between the Company and a Landlord, the Initial
Order, the Approval Order and any further order of the Court, the Company and the Agent shall
not augment the Merchandise included in the Liguidation Sale. Notwithstanding the foregoing, the
Company is expressly permitted to transfer merchandise between and among the Locations and
like merchandise of like.quality as currently sold at the Locations from the Company's remaining
retall stores to the Locations. Further, the Agent is permitted to purchase additional like
merchandise of like quality after the commencement of the Liquidation Sale In keeping with
Section 2.26 of the Agency Agreement. The foregoing right of the Company and the Agent to
augment is subject in each case tg the limitations set out in the Agency Agreement between the
Company and the Agent,

Removal of other furniture, movable fixtures and equipment shall take place before or after
regular hours of the Location or shopping center and through service exits and corridors
designated by the Landlord. The Company and the Agent may abandon any of the FF&E not sold
in the Liquidation Sale at the Locations' premises at the conclusion of the Liquidation Sale;
provided however the Landlord for the subject Location shall have the right to remove and
dispose of such property without liability to the Company or the Agent.

The Company shall designate a party to be contacted by the Landiords should an issue arise
concerning the conduct of the Liquidation Sale. The initial contact person for the Company shall
be Karen Hirst (available at 905-293-7665 or khirst@tbsstores.com). If the parties are unable to
resolve the dispute between themselves, the Landlord or Company shall have the right to
schedule a “status hearing” before the Court on no less than two (2) days written notice to the
other party or parties.

Nothing herein is, or shall be deemed to be, a consent by any Landlord to the sale, assignment or
transfer of any Lease or grant to the Landlord any greater rights than already exist under the
terms of any applicable Lease.
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We hereby agree that drafts drawn under and in compliance with the terms of this letter
of credit will be duly honored if presented to the above mentioned drawee bank on or before the

Expiry Date.

Kindly address all correspondence regarding this letter of credit to the attention of our
Letter of Credit Operations, [ADDRESS OF L/C DEPARTMENT OF ISSUING CANADIAN
BANK] attention, mention our reference number as it appears above, Telephone inquiries can be

made to at

ey

trlvorayec
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Authorized official



EXHIBIT A

TO IRREVOCABLE STANDBY LETTER OF CREDIT NO.
Re: Drawing for Amounts Due to:

[Merchant]

Ladies and Gentlemen:

143

duly authorized officers of (“Merchant™) hereby certifies to you that:
@ (“Agent™) has not made a payment when due of or for the

Guaranteed Amount or Expenses pursuant to that certain Agency Agreement
dated as of 2013 between the Merchant and Agent.
(i)  The amount to be drawn is $ (the “Amount Owing”).

(iii)  Payment is hereby demanded in an amount equal to the lesser of (a) the Amount
Owing and (b) the amount available on the date hereof to be drawn under the
Letter of Credit,

(iv)  The Letter of Credit has not expired prior to the delivery of this letter and the
accompanying sight draft,

(v)  The payment hereby demanded is requested to be made no later than two (2)
business days after the date of delivery of this certificate, by wire transfer to the
following account:

[Bank Name]

[Bank Address]

ABA No:

Further Credit to: [Account Title]
[Account No.]

IN WITNESS WHEREOQF, I have executed and delivered this certificate as of this day of

Very truly yours,
[Merchant]

By:
Title:




EXHIBIT B

TO IRREVOCARBLE STANDBY LETTER OF CREDIT NO.
Re: Reduction of Face Amount:

[Merchant]

Ladies and Gentlemen:

I e e o T ot £ a A4 N (4o ST odt Af Caeandse2N  Tha
1 IVICVL WY yUUl LWLV U OIORIT 1\.\}. TV VRO OO UHTT J LU
undersigned, duly authorized officers of (“Merchant™), hereby certifies to you that

the face amount of the Letter of Credit No. hereby shall be reduced from its
original face amount to a new face amount of § .

IN WITNESS WHEREOF, I have executed and delivered this certificate as of this day of

Very truly yours,
[Merchant]

By:.
Title:







SALE GUIDELINES

The following procedures shall apply to any sale of Merchandise and FF&E in connection with the
Liquidation Sale to be held by The Bargain! Shop Holdings Inc.

and TBS Stores Inc. (together, the “Company”) with the assistance of the Agent, at the Locations, such
Liguidation Sale to end by no later than June 30, 2013 or such later date as the applicable Landlord (as
defined below) may agree or as may be ordered by further order of the Court (as defined below):

1 The Liquidation Sale shall be conducted in accordance with the terms of the Initial Order dated
February 26, 2013 issued by the Ontaric Superior Court of Justice (the “Court") as may be
amended or extended from time to time (the "Initial Order”), in the proceeding commenced under
the Companies’ Creditors Arrangement Act by the Company, the order of the Court approving the
Liquidation Sale (the "Approval Order"), any further order of the Court and any agreement
between the Company and the applicable landlord(s) (individually a “Landlord” and, collectively,
the “Landlords”). Except as otherwise expressly provided herein, and subject to: (i) a further
Order of the Court; or (ii) any written agreement between the Company and the Landlord, the
Liquidation Sale shall be conducted in accordance with the terms of the applicable lease for the
Company (individually a “Lease” and, collectively, the “Leases”). However, nothing contained
herein shall be construed to create or impose upon the Company any additional restrictions or
obligations not contained in the applicable Lease or other occupancy agreement.

2 The Liquidation Sale shall be conducted so that the Locations remain open during normal hours
of operation provided for in the respective Leases or other occupancy agreements for the
Locations.

3 Subject to these Sale Guidelines which shall prevail and govern, the Liquidation Sale shall be

conducted in accordance with the terms and conditions of the Agency Agreement dated
March 22nd, 2013 and applicable federal, provincial and municipal laws, unless otherwise
ordered by the Court.

4 All display and hanging signs used by the Company and the Agent in connection with the
Liquidation Sale shall be professionally produced and all hanging signs shall be hung in a
professional manner. The Company and the Agent may advertise the Liguidation Sale as a

H o

“store closing”, "sale on everything” or “everything must go” or similar theme sale at the Locations
(save that no signs shall advertise the Liquidation Sale as a “bankruptcy”, “going out of business”,
“liquidation” or “court ordered” sale). Forthwith upon request, the Company and the Agent shall
provide proposed signage packages by e-mail or facsimile to the applicable Landlords or to their
counsel of record and the applicable Landlords shall notify the Company and Agent of any
requirement for such signage to otherwise comply with the terms of the Leases and/or these Sale
Guidelines and where the provisions of the Leases conflict with these Sale Guidelines, these Sale
Guidelines shall govern. The Company and the Agent shall not use neon, day-glo signage or
handwritten signs. Furthermore, except as set out below, with respect to enclosed mall locations
no exterior signs or signs in common areas of a mall shall be used unless permitted by the
applicable Lease. In addition, the'Company and the Agent shall be permitted to utilize exterior
banners at non-enclosed mall Locations; provided, however, that where such banners are not
permitted by the applicable Lease and the Landlord requests in writing within one business day of
the later of the Sale Commencement Date, being April 1, 2013 and service of the Approval Order
which appends the Sale Guidelines that the banners are not to be used, no banners shall be
used. Any banners used shall be located or hung so as to make clear that the Liquidation Sale is
being conducted only at the affected Location and shall not be wider than the premises occupied
by the Location. All permitted exterior banners shall be professionally hung and to the extent that
there is any damage to the fagade of the premises of a Location as a result of the hanging or
removal of the exterior banner, such damage shall be professionally repaired at the expense of
the Company.
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5 The Company and the Agent shall be permitted to utilize sigh walkers and street signage;
provided, however, such sign walkers and street signage shall not be located on the shopping
centre/mall premises.

6 Conspicuous signs shall be posted in the cash register areas of each Location to the effect that
all sales are “final” (and the same ‘'shall be printed or stamped on customer receipts), the sales
are on an “as is, where is” basis and that customers with any questions or complaints subsequent
to the conclusion of the Liquidation Sale may contact a named representative of the Company at
a specified email address.

7 The Company and the Agent shall not distribute handbills, leaflets or other written materials to
customers outside of any of the "Locations, unless permitted by the applicable Lease or, if
distribution is customary in the shopping centre in which the Location is located. Otherwise, the
Company and the Agent may solicit customers in the Locations themselves. The Company and
the Agent shall not use any giant balloons, flashing lights or amplified sound to advertise the
Liguidation Sale or solicit customers, except as permitted under the applicable Lease or agreed to
by the Landlord.

8 At the conclusion of the Liquidation Sale, the Company and the Agent shall vacate the Locations
in “broom swept” condition, and shall otherwise leave the Locations in the same condition as on
the commencement of the Liquidation Sale, ordinary wear and tear excepted; provided, however,
that the Company and the Agent shall be authorized to leave any FF&E (as the term is defined in
the Agency Agreement) in the Locations; provided further that the Company does not undertake
any greater obligation than set forth in an applicable Lease with respect to the Location. The
Company and the Agent may abandon any FF&E not sold in the Liquidations Sale at the
Locations at the conclusion of the Liquidation Sale. Any FF&E left in a Location after a Lease is
repudiated, terminated or disclaimed shall be deemed abandoned with the Landlord having the
right to dispose of the same as the Landlord chooses without any liability whatsoever on the part
of the Landlord. No Excluded FF&E may be removed without the Landlord's written consent
unless otherwise provided by the applicable Lease. No property of any Landiord of Location
shall be remaved or sold during the Liquidation Sale.

9 During the Liguidation Period for each Location, The Company and the Agent may sell any FF&E,
in accordance with Section 2.26 of the Agency Agreement, owned by the Company and located
in the Locations during the Liquidation Sale. The Company and the Agent may advertise the sale
of FF&E consistent with these guidelines. Additionally, the purchasers of any FF&E sold during
the Liquidation Sale shall only be permitted to remove the FF&E after business hours either
through the back shlppmg areas or through other areas after store business hours, with
Landlord’s supervision as required by the Landlord. The Company shall repair any damage to
the Locations resulting from the removal of any FF&E. For the purpose of these Sale Guidelines,
the word "fixtures” in paragraph 13.of the Initial Order dated February 26, 2013 shall be deemed
to include both fixtures and improvements to real property.

10 The Company and the Agent shall not make any alterations to interior or exterior Location
lighting. No property of any Landlord of a Location shall be removed or sold during the
Liquidation Sale. The hanging of permitted exterior banners or other signage in accordance with
these Sales Guidelines shall not constitute an alteration to a Location.

11 The Agent and its agents and representatives shall have the same access rights to the Locations
as the Company under the terms of the applicable Lease, and the Landlord shall have the rights
of access to the Locations during the Liquidation Sale provided for in the applicable Lease,
subject, for greater certainty, to the stay of proceedings set out in the Initial Order.

12 The Company and the Agent shall not conduct any auctions of the Merchandise or FF&E at any

of the Locations. Subject to any agreement between the Company and a Landlord, the Initial
Order, the Approval Order and any further order of the Court, the Company and the Agent shall
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not augment the Merchandise included in the Liquidation Sale. Notwithstanding the foregoing, the
Company is expressly permitted to transfer merchandise between and among the Locations and
like merchandise of like quality as currently sold at the Locations from the Company’s remaining
retail stores to the Locations. Further, the Agent is permitted to purchase additional like
merchandise of like quality after the commencement of the Liguidation Sale in keeping with
Section 2.26 of the Agency Agreement. The foregoing right of the Company and the Agent to
augment is subject in each case to the limitations set out in the Agency Agreement between the
Company and the Agent during the Liquidation Sale; and further subject to any Landlord having a
prohibition on the conduct of liquidation sales in its applicable Lease objecting in writing by notice
to the person designated in paragraph 14 below to the Agent’s right of augmentation within 2
days of the earlier of the Sale Commencement Date, being April 1, 2013, and the service of the
Approval Order appending the Sale Guidelines in which case, no augmentation (other than TBS
branded goods) shall be permitted in respect of the applicable Location.

Removal of other furniture, movable fixtures and equipment shall take place before or after
regular hours of the Location or shopping center and through service exits and corridors
designated by the Landlord. The Company and the Agent may abandon any of the FF&E not sold
in the Liquidation Sale at the Locations’ premises at the conclusion of the Liquidation Sale;
provided however the Landlord for the subject Location shall have the right to remove and
dispose of such property without liability to the Company or the Agent.

The Company shall designate a party to be contacted by the Landlords should an issue arise
concerning the conduct of the Liquidation Sale. The initial contact person for the Company shall
be Karen Hirst (available at 905-293-7665 or khirst@tbsstores.com). If the parties are unable to
resolve the dispute between themselves, the Landlord or Company shall have the right to
schedule a “status hearing” before the Court on no less than two (2) days written notice to the
other party or parties, during which time the Agent shall cease all activity in dispute other than
activity expressly permitted herein, pending the determination of the matter by the Court.

Nothing herein is, or shall be deemed to be, a consent by any Landlord to the sale, assignment or
transfer of any Lease or grant to the Landlord any greater rights than already exist under the
terms of any applicable Lease.

Exhibit “A”

DOCSTOR: 2664493\4 3




EXHIBIT “C" AFFIDAVIT OF CLINTON WOLF SWORN FEBRUARY 25, 2013



Court File No.
: ONTARIO
SUPERIOR COURT OF JUSTICE
' COMMERCIAL LIST

IN THE MWMATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND

IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF TBS
ACQUIRECO INC., THE BARGAINI SHOP HOLDINGS INC. and TBS STORES INC,
{collectively, the Applicants)

AFFIDAVIT OF CLINTON WOLFF
{sworn February 25, 2013)

1, Clinton Wolff, of Brampton, Ontarlo, MAKE OATH AND SAY

1. I am the Executive Vice President, Chief Financial Officer and Chief information
Officer of the Applicants in this_proceeding and as such | have personal knowledge of
the matters deposed to in this Affidavit except where | depose to a matter based on
information from a person or source that | identify, in which case [ believe that both the
information and the resulting statement are true.

2, fam authorize& to make this affidavit on behalf of the Applicants,

3. This Affidavit is swarn in support of an application for an Initial Order (the
Application), afttached and mérked hereto as Exhibit “A” under the Companies’
Creditors Arrangement Act, R.S.C. 1985, C.c-36, as amended (the CCAA) in respect of
the Applicants, among other things: '

(8)  declaring that the Applicants are companies to which the CCAA applies;

{b) staying all procéedings and remedies taken or that might be taken in
respect of the Applicants or any of their property, except as set forth in
the Initial Order or as otherwise permitted by law;



(c) authorizing the Applicants to carry oh business in a manner consistent
with the presetvation of their property and to make certain payments in
connection with their business and the proceedings taken hersin;

(d) appointing Emst & Young Inc. (E&Y) as Monitor of the Applicants in
these proceedings;

(e) althorizing the Applicanis fo continue With a solictation process for the
purposes of engaging a liquidator for certain store locations as part of the
Applicants’ restructuring strategy, as more particularly set out below,

47} providing the Applicants with exclusive authority to file a plan of
compromise or arrangement;

(o)) approving the Adr:ninistration Charge (as defined below);

(h approving the D&b Charge (as defined below); and

0 approving the Crifical Suppliers' Charge (as defined below).
Overview of the Business

4, The Applicants operate 231 discount general merchandise retail stores
throughout Canada under the following retail banners: "The Bargainl Shop’, “Red
Apple” and "mymark”. The Applfoants’ products include, among others, products for the
home, apparel and footwear for the entire family, as well as groceries, cleaning, health
and beauty products and electronlcs.

5. The Applicants operate :retail stores in both urbap and rural locations, The
Applicants flagship retail banner, "The Bargain! Shop" was traditionally located in rural
Jocations, and specialised in offering general merchandise at reduced prices in locations
geographically close to their consumer base. In 2005, “The Bargain! Shop” began
accelerating its expansicn into both urban and rural markets. The Applicants operate
193 "The Bargain! Shop" locations.

8. Both the “Red Apple” and “mymark” retail banners were launched by the
Applicants in 2012. “Red Apple” is a refinement of the “The Bargain! Shop” retall
banner, providing an improved customer shopping experience, better softlines
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presentation, and "Candy Works", a bulk and other candy store located within Red
Apple locations, The Applicants operate 32 "Red Apple” [ocations.

7. “mymark” is a distinct departure from “The Bargain! Shop” retail banner, aimed
at a slightly higher-end consumer. “mymark” locations are typically located in urban
‘areas, and do not carry consuméblas, food or health and cleaning products, which are
generally core products under the “Red Apple" and “The Bargain! Shop" retail banners.

The Applicants operate six “mymark” locations.

8. The Applicants employ approximately 2350 people. Approximately 100 people
are employed in Mississauga, Ontario in a variety of head office and warehouse
functions and the remainder are employed in the retall operations located across the
country. The Applicants do not have any unionized employees and do not operate a
pension plan. The Applicants offér an employee benefit plan for all salaried employees

at both their retail locations and head office. The Applicants do not own any real -

property. All of their retall, warehouse and head office operations are conducted out of

Jeased premises.
Directors and Officers

9, The current directors of each of TBS Acquireco Inc. (TBS), The Bargain! Shop
Holdings inc. (TBSHI) and TBS Stores Inc. (TBSI) are: Eric Claus, Christopher Payne,
Matthew Segal, John Tomes, and Gorden Lownds. The current officers of TBS are:
Eric Claus, Clinton Wolff, Tom Mi’ichell, Nikki Yassemi, Tracey Mikita, Laura Penso, and
Mike Fitzpatrick, ‘

The Need for CCAA Protection :

10.  As will be discussed in more detail below, the Applicants are currently in defauit
of their obligations to certain of their lenders. Such default ultimately emanates from the
Applicants’ inability to realize sufficient value from various of their store locations,
primarily located in urban areas. The overview of this operational issue and related
defaults is set out in detall as follows.

11,  Starting in 2005, under previous ownership, the Applicants accelerated their
expansion strategy with a view to Increasing penetration in urban and other markets.
As competition increased, the Apiallcants’ relevance as a general merchant with a small
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are located outside of the App!icants historically strong markets, and do not fit with the
Applicants’ long-term vision.

16,  Having regard to their financial and operational circumstances, the Applicants
have determined that it is necessary to seek protection under the CCAA in order to
preserve enterprise value and continue going concern operations while seeking to

implement a restructuring whlch at its first ohas.emnuld.sae,thaladununn_nLuanQMable___.__.__u

stores.

17. In furtherance of this intention, and if authorized by this Honourable Court, the
Applicants intend to pursue certain operational restructuring Initiatives while under
CCAA protection, including disciaiming certain leases of unprofitable locations,
liquidating surplus inventory and Inventory located at locations to be closed, and
rationalizing overhead. Any such operational restructuring initiatives wili be undertaken
for the purpose of further enhancing the Applicants' long-term financial health, liquidity
and competiveness and the brospects of a viable compromise or arrangement in

respect of the Applicants.

18. Within the context of these initial steps, in the Applicants' restructuring efforts,
the Applicants have commenced a solicitation process for the engagement of a
liquidator to assist in inventory liquidations and store closures, as a necessary phase
towards implementirig their restructuring initiatives. Non-disclosure agreements were
distributed to stralegic prospeétive liquidators with a view to selecting a liquidator and
implementing this initial phase of the Applicants’ restructuring as expeditiously and
effectively as possible if the Court so authorizes. The Applicants intend to seek this
Court's authorization to continue this solicitation process and intend to return to Court to
report on the results. '

18, In light of the issues outlined in paragraphs 11-13 above, and the Applicants’
cross-defaults to thelr Secured Creditors (as defined below) and holders of '06 VTB
Notes (as defined below), the Applicants urgently require a stay of proceedings and the
other protections afforded by the CCAA so that the Applicants may stabilize their
business and pursue a restructuring for the benefit of their stakeholders.

20, lt is expected that a restructuring will enable the Applicants to make necessary
tmprovements to their business and continue as a financially sound industry competitor.
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A restructuring will reduce the strain on the Applicants’ liquidity position and will enable
the Applicant to continue going concern operations thereby preserving the employment
of a substantial percentage of the Applicants’ approximate 2350 employees.

21.  The Applicants are opﬁrﬁistio that a restructuring of their business will have the
. effect of significantly improving their long-term financial prospects while preserving

value and permitting them fo continue to aperate as a going concern beyond the period

of creditor protection.

22, The Applicants have engaged in discussions with thelr main secured creditor,
Wells Fargo Capital Finance Corporation (the "Operating Lender") and Blackrock
Kelso Capital Corporation (“Blabkrock‘) (collectively, the “Secured Creditors”), in an
effort to address the challenges facing the Applicants. The Secured Creditors are not
opposed fo the CCAA filing.

Secured Creditors and Unsecured Debentures

23. Attached and marked a§ Exhibit “B" to this affidavit are search results of the
Ontarlo Personal Property Registry for each of the Applicants.

24,  The Applicants do not have any secured creditors of any significance other than
the Operating Lender and Blackrock.

25. . The Applicants have an 6peratlng debt facility with the Operating Lender, up to a
maximum of $50,000,000 indebjcedness subject to availability reductions based on the
value of the Applicants' invenfory and accounis. As of February 22, 2013, the
Operating Lender was owed approximately $29,940,000 under its asset based loan
facility with TBSHI, The Operating Lender has a first ranking security interest over all of
the Applicants’ inventory, and:a second ranking security interest over all of the
Applicants’ other assets. The lc;an is guaranteed by the other Applicants. Attached as
Exhibit "C" is a copy of the Asset Based Loan facility entered into between TBSH| and
the Operating Lender.

26.  As of February 12, 2013, Blackrock was owed approximately $23,600,000 under
its Term Loan facility with TBSHI. Blackrock has a first ranking security interest over all
of the Applicants' assets other than inventory, in which it holds a second ranking
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security interest. The loan is guaranteed by the other Applicants. Attached as Exhibit
“D" is a copy of the Term Loan facility entered into between TBSH! and Blackrock.

27, Pursuant to the 2009 Vendor Take Back Note (09 VTB Note), TBSI is liable to
debenture holders in the prindipal amount of $5,410,000 plus accrued and unpaid
interest of approximately $1,790,000, as at February 22, 2013. The '09 VTB Note is

unsecufed and subordinated to the Sacured Crpdifbre Attached as Exhlbit “E" is o

copy of the '09 VT8 Note,

28,  Interest under the '09 VTB Note is payable only if TBS| has excess cash flow at
a simple annual Interest rate of 1_0%‘ To date ho payments of interest have been made
or wilt be required to be made. :

29, Pursuant to the 2006 Vendor Take Back Notes ('06 VTB Notes), TBS is liable to
debenture holders in the principal amount of approximately $14,677,000, which includes
payment-in-kind (PIK) interest of approximately $5,390,000, as at December 31, 2012.
The ‘06 VTB Notes are guaranteed by the other Applicants and are unsecured..
Aftached as Exhibit “F” is a copy of a form of '06 VTB Note.

30.  The Applicants' trade debt is $23,391,376 as at February 20, 2013,
Defaults

31, Interest under the '06 VTB Notes is payable semi-annually in arrears on June 30
and December 31 of each year at an annual interest rate of 12.5% (4.5% in cash and
7.5% PIK). The '06 VTB Notes became due In October 2012. In December 2012, cash
interest was pald and PIK accrued to holders of the '06 VTB Notes; however, the
principal remains outstanding and the Applicants are currently in default thersunder,
This default has triggered a cross-default with respect te the Applicants debts owed to
their Secured Creditors, :

32, This default has persisted since October, and while neither Secured Creditors
nor VTB Note creditors have taken any steps to pursue their respective remedies, It is
clear that the Applicants cannot fneanlngfuﬂy address the financial difficulties facing the
business without recourse to the CCAA.,



The Operations of the Applicants

33,  On an operational basis; all or substantially all of the Applicants' business
activities are conducted through TBSHI and TBSI, including leasing, product supply and
employment agreements. TBSHI purchases and holds all of the Applicants' inventory,
and is responsible for generating substantially all of the Applicants’ consolidated
revenue. Furthermore, TBSHI pérforms all operations for the Applicants and holds the

majority of leases, while TBSI holds leases acquired by the Applicants as a result of its
2008 purchase of SAAN Stores Ltd, TBSHI makes payments on behalf of both TBS
and TBSI.

34,  Attached as Exhibit “G" is a corporate chart of the Applicants.

35. The Applicants’ financial reporting is done on a consolidated basis, The
Applicants operate under centralized senior management, all of which is directed from
the Applicants' head office in Mississauga, Ontario.

36,  Aftached as Exhibit “H” is a copy of the Applicants' consolidated audited
financial statements for the years ending January 28, 2012 and January 29, 2011.

37,  The Applicants operate al cash management system, accounting for both cash
and credit card/debit card transactions, With respect to cash transactions, the
Applicants' retail locations deposit cash on a daily basis into their applicable bank
account. The Applicants maintain deposit bank accounts with 12 different financlal
institutions, The deposit bank accounts are consolidated into the Applicants’

consolidation account.

38.  With respect to credit/débit card transactions, each of the Applicants’ retail
Jocations utilize point of sale terminals for processing credit/debit payments, operated
by TD Bank Visa, Credit/debit card transactions are tracked at the store level on a daily
basis and reported to the Applicants’ head office. All credit/debit card transactions are
then applied to the Applicants' consolidation account,

39,  The Applicants’' consotidétion account is swept twice daily by the Operating
Lender. These cash sweeps are included in the daily calculation of the Applicants’
borrowing base under its farimty with the Operating Lender. The Applicants
subsequently draw daily on the facility. Maintenance of the Applicants’ current cash
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management system is essential to ensuring the continued sound operation of the
Applicants’ business. Any changes to such system would likely be unwieldy, and
potentially detrimental to the restructuring.

40. A stay of proceedings against eéch of TBS, TBSHI and TBS! is necessary in
order to preserve the vaiue and assets of the Applicants as the Applicants seek to

successful restructuring canno{ be implemented without each entity therein receiving
the protections afforded under the CCAA.

The Monitor

41,  E&Y has been retained by the Applicants to provide advice on their restructuring
options with a view to acting as Monitor in the event of CCAA proceedings. In the
course of fulfilling its mandate,  E&Y has become familiar with the Applicants’ business
and their current financial challenges. Subject {o court approval, E&Y has consented to
act as the Monitar of the Applicants in this CCAA proceeding and in my view it s a fit

and proper organization to do so.

42, | am advised by E&Y that it proposes to file a pre-filing report with the Court in
conjunction with the Interim Order request for relief under the CCAA. The details of
E&Y'’s activities are set out in the pre-filing report,

Cash Flow

43, The Applicants, with the assistance of thge proposed Monitor, have prepared a
weekly cash flow forecast for the next 60 days (the Cash Flow Forecast). Attached as
Exhibit “I" Is a copy of the Cash Flow Forecast.

44,  As set out in the Cash Flow Forecast, the Applicants' principal uses of cash
through the week ending Friday April 19, 2013 will consist of the payment of ongoing
costs of day {c day operations: and professional fees and disbursements in connection
with these CCAA proceedings. |

45.  As set out in the Cash Flow Forecast, the Applicants have sufficient cash flow to
maintain day to day operatians throughout the period of the Initial stay contemplated in
the Inftial Order. The Applicants will discuss debtor-in-possession financing
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arrangements with the Secured Creditors and principally the Operating Lender and
consider what, if any, arrangements should be made in that respect,

46,  As part of the day to day operatians of the Applicants’ business, the Applicants
have for many years sold pre-pai}ﬂ gift cards/credit notes to customers. This is standard
practice in the retall industry and has been standard practice for the Applicants.
Currently, there is approximately $189,000 of pre-paid gift cards outstanding which has

not been redeemed. In the Appiican’(s' experience, and despite the pre-paid nature of
gift cards, these pre-paid gift cards are not generally fully redeemed. The Applicants
estimate that only approximately;10-15% of outstanding gift cards will be redeemed. In
addition, gift cards are Issued and redeemed at retail value, but have an estimated cost
of 70% due to the gross margin achieved upon a sale. Given the Applicants’ plan to
operate throughout the CCAA pr@cess and emerge as an ongoing stronger business, in
my view refusing to honour 6utstanding gift cards would significantly harm the
Applicants' goodwill with thelr customers and would adversely affect the Applicants’
customer base thereby adversely impacting its business. For this reason, the
Applicants seek the ability to coﬁtinue ta honour gift cards purchased prior to the filing
date.

Critical Suppliers

47.  With the assistance of E&Y, the Applicants have identified a number of suppliers
critical to their business. The /-ipplicants have organized these suppliers into three
categories: a) transportation suppliers; b) logistics; and c) wholesale suppliers.

48, The Applicants transport much of their inventory to various retail locations
through third-party transportatioﬁ companies, from a disiribution centre owned and
operated by a third-party logistics company. The Applicants do not have their own
transportation capability. The "Applicants’ reliance on third-party transportation
companies is particularly acute QgiVBn the high number of stores they have in rural
locations, Maritime-Ontario Freiéht Lines Lid. and 7880413 Canada Limited are the
Applicants’ primary third-party transportation providers whose continued services are
critical to the Applicants’ ongoing operations. Each transportation provider performs the
same services for the Applicanté, but in different reglons. Similarly, logistics services
are provided to the Applicants by a third-party, SCI Logistics Ltd.
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49.  The Applicants rely on a number of third-party wholesalers to purchase
inventory for @ number of their rural stores. In such remote locations, continued service
from wholesalers is crucial to ensuring the uninterrupted supply of inventory fo the
applicable retail location. Each wholesale supplier performs the same services for the
Applicants, but service different regions. Carol-Wabush Distributing Company Limited,
TRA Atlantic, and Snelgrove Who!esale Ltd. are the Applicants' third-party wholesale

providers for thelr Tural Iocations in the Allantc and Marnime provinces, Core-mark
International is the Applicants' third-party wholesale provider for many of their rural
locations in Western Canada,

§0.  Each of the wholesale suppliers provide tobacco products to the Applicants’
retail locations in specific regioné. Tobacco products are critical traffic generators for the
Applicants stores, :

51, It is conceivable that in cértain cases, alternate arrangements might be made o

cope with cessation of services by critical suppliers, however, these would ultimately
introduce further cost, instability and uncertainty to the chain of supply at exactly the
time when such stability is most required.

52, In order to ensure the ordinary flow of inventory through its supply chain during
the CCAA proceedings, and to preserve the Applicants’ enterprise value, the Applicants
are proposing to gran“é a charge to each of the Applicants' transportation, logistics and
key product suppliers outlinea above as securiy for costs incurred after the
commencement of these proceedings (the Critical Suppliers' Charge). The Critical
Suppliers' Charge will be in the amount of: (1) $842,500 for transportation providers; (2)
$135,000 for the logistic provldérs; and (3) $432,500 for wholesale suppliers, for an
aggregate of $1,410,000. The Applicants are proposing to grant the Critical Suppliers
Charge with the priority as set out in the Initlal Order.

53.  While the Applicants’ forecasted cash flows anticipate payment to critical
suppliers on substantially a cash on defivery basts, the Critical Suppliers’ Charge wil
provide the necessary comfort tfo ensure uninterrupted and consistent supply of goods
and services. We refer to “substantially” only because there may be a day or two of lag
untll the delivery of the goods and services will be known to have been received by the
Applicants and promptly paid up(}n such recognition.
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The Administration Charge

54,  E&Y is prepared to act‘afs Monitor durlng the CCAA proceeding and to assist the
Applicants with preparation of cash flow projections and with all aspects in relation to a
restructuring pursuant to, and subject to, the terms of the Initial Order of this
Honourable Court and the statuiory provisions of the CCAA. [f so directed by the Court,
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and guidance to management’ during the CCAA restructuring period regarding the
restructuring, and to.generally assist the Applicants with the restructuring efforts.

55.  The Applicants’ solicitars, the proposed Monitor, and its solicitors are essentlal
to the Applicants’ restructuring. They have each advised that they are prepared to
provide or continue professional' services o the Applicants only if they are protected by
a charge over the assets of ihe Applicants, Accordingly, the Applicants seek to
establish a priority charge over those assets in favour of their salicitors, the Monitor, and

the Monitor's solicitors.

56.  In connection with its abpointment, It is contemplated that the Monitor, counsel

_ to the Monitor and counsel to the Applicants, will be granted a court-ordered charge as
security for their respective fees and disbursements relating to services rendered up to
a maximum amount of §1 ,000,060 with the priority set out in the Initial Order.

Director and Officer Protectioﬁs

57. A successful restructuring of the Applicants will only be possible with continuity
on the Applicants’ boards of dirgctors (collectively, the Directors) as well as continuity
in the make-up of the Applicants’ officers (collectively, the Officers).

58,  The Officers are equally important to the Applicants as they have specialized
expertise and experience with the Applicants and the retail industry generally. Over
time, the Officers have develobed relationships with suppliers, employees and other
stakeholders that will be important to the restructuring process. These relationships are
not easily duplicated or replaced.

53,  The Applicants will benéﬁt from the experience and expertise of the Directors
and Officers which will be Invaluable in assisting the Applicants through the CCAA
process. ‘

-12-
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60.  While | am not a Iawyer,i it is my understanding that in certain circumstances
directors and officers can be heldfpersonally llable for certain of a company's obligations
to the federal and provinciat governments during an insolvency proceedings, including
with respect to payroll remittance;s, harmonized sales taxes, goods and services taxes,
withholding taxes, workers compensation remittances, etc. Furthermore, | understand it
may be possible for directors and officers of a corporation to be held perscnal'ly liable

for certaim wage-related obtigations to employses.

61,  The Applicants maintain a directors' and officers' liabliity insurance policy (the
D&O Insurance) for the Directors and Officers of the Applicants. The current D&0O
Insurance provides $2,000,000 in coverage and expires on December 30, 2013.

62.  In addition, there are also contractual indemnities which have been glven by the
Applicants to their Directors. 'On a cessation of going concem operations, the
Applicants may not have sufficient funds to satisfy these indemnities should the
Directors be found responsible fo} the potential directors' liabllities. Attached as Exhibit
“J" s copy of these coniractfual indemnities, as excerpted from the Unanimous
Shareholders Agreement amonggt the éhareholders of TBS, |

63.  The Directors have voiced significant concern with respect to potential personal
liability if they continue in their cﬁrrent capacities. | am of the view that, in light of the
potential for signiﬁcanf personal fiability, some or perhaps all of the Directors will not
continue their service and involvément in the proposed restructuring unless the Initial
Order grants a charge a$ security: for the Applicants’ obligations as described above.

64.  With the assistance of E&Y, a calculation has heen performed to estimate the
quantum éf the potential direcfor and officer liabilittes based con the number of
employees, the Applicants' pay cycle and various other potential sources of personal
liability such as source deductions and tax amounts. After deducting for priority secured
claims of employees, this amount could be in the range of approximately $4,000,000
depending on certain assumptioné,

65, The Applicants propose tﬁat a charge in favour of the Directors and Officers be
granted in the amount of $2,000§000 taking into account the available D&O |nsurance
Coverage which will provide a Eeasonable level of protection to those directors and
officers prepared to stay with the Applicants to see them through the CCAA process,
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The Applicants believe that the émount of the D&O Charge is fair and reasonable in the
circumstances and understandsf the proposed Monitor and the Secured Creditors are
agresable to the proposed amou:nt of the D&O Charge and the priority of that charge as
set out in the Initial Order.

66. The D&O Charge is vitial to encouraging the continued participation of the

Directors_and Officers, who will provide necessary experlence and_stability to this
process and guide the Appﬁca;wts' restructuring efforts. |t is critical that a level of
continuity be maintained withib the Applicants to ensurs focus on achieving a
restructuring plan that will benefit the Applicants’ stakeholders. The D&O Charge will
also provide significant assurances to the Applicants' employees that the payment of
wages, vacation pay and other statutory entitlements will -be satisfied, as well as
withholding and tax obligations oWing to the federal and provincial authorities,

Operating Lender Accommodation

67. At the time of the serving of this affidavit the Secured Creditors have heenin a
dialogue regarding the terms of the continued availability of the operating facility, | am
advised by my counsel, Mr. Peaﬂman. that such discussions are progressing well and
that an update will be available ubon the hearing of this matter.

Requirement for Relief Requested

68,  The Applicants are currently in a very challenging financiaf position, After many
years of success and growth, the Applicants have faced significant declines in sales at
a number of their retail locations.ﬁ In spite of the efforts made over the past year and the
strategic avenues pursued, the prplicants are no longer able to meet their financial
obligation's and require the protections afforded by the CCAA while they seek to
restructure their affairs, 5

AFFIRMED BEFORE ME at Toronto,

Ontario, on February 25, 2013, . W

v :
Commissloner for Taking Afﬁda\()ts for Clinton Wolff

Ontario

Anton Koravich Tehajhov, 2 Commiesionr, v,
Provinos of Ontasio, white & Student-at-Law, - 14 -~
Expires May 10, 2014, .



EXHIBIT “D”

Court File No. CV-13-10018-00CL

' ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE j ) MONDAY, THE 25™
JUSTICE ) DAY OF MARCH, 2013

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36 AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF TBS ACQUIRECO INC., THE BARGAIN! SHOP HOLDINGS INC.
AND TBS STORESE INC. (collectively, the “Applicants”)

MONITOR’S CERTIFICATE

RECITALS

A. All undefined terms in this Monitoﬁs Certificate have the meanings ascribed to
them in the Agency Agreement en‘t;ered into by The Bargainl Shop Holdings Inc., TBS
Stores Inc., Merchant Trading Ser\?ices ULC and GBRP, Inc. dated March -, 2013, a
copy of which is attached as Exhibit's to the Affidavit of Clinton Wolf dated -.

B. Pursuant to an Order of the%Cour”c dated March ®, 2013, the Court ordered that
all of the Remaining Merchandise shall vest absolutely in the Agent, free and clear of
and from any and all claims and enbumbrances, upon the delivery by the Monitor to the
Agent of a certificate certifying that (i) the Liquidation Period is at an end, and (i) the Net
Minimum Guaranteed Amount has been paid by the Agent to the Companies.



ERNST & YOUNG INGC,, in its capécity as Court-appointed Monitor in the Companies’
Creditors Arrangement Act proceédings of TBS Acquireco Inc., The Bargain! Shop
Holdings Inc. and TBS Stores Inc,, fceﬁiﬁes that it has been informed by the Agent and
the Companies that: '

1. The Liquidation Period has ended.

2 The Net Minimum Guarahteed Amount has been paid by the Agent to the
.Campanies. : ‘

3. The Remaining Merchandise includes the assets listed on Appendix “A”
hereto. ‘

DATED as of this » day of , 2013.

ERNST & YOUNG INC,, in its capacity as
Court-appointed  Monitor of TBS
Acquireco Inc., The Bargain! Shop
Holdings Inc. and TBS Stores Inc., and
not in its personal capacity




. APPENDIX “A”

LIST OF REMAINING MERCHANDISE
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ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

THE HONOURABLE WEDNESDAY, THE 4™

REGIONAL SENIOR JUSTICE DAY OF FEBRUARY, 2015

= % MORAWETZ
o

)
)
)
)

AN THE MATTER OF THE COMPANIES' CREDITORS
YHRRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS AMENDED

ARRANGEMENT OF TARGET CANADA CO., TARGET
CANADA HEALTH CO., TARGET CANADA MOBILE GP
CO., TARGET CANADA PHARMACY (BC) CORP., TARGET
CANADA PHARMACY (ONTARIO) CORP., TARGET
CANADA PHARMACY CORP., TARGET CANADA
PHARMACY (SK) CORP., and TARGET CANADA
PROPERTY LLC (collectively the “Applicants”)

APPROVAL ORDER ~ AGENCY AGREEMENT

THIS MOTION, made by the Applicants, pursuant to the Companies' Creditors
Arrangement Act, R.S.C. 1985, c. c-36, as amended (the “CCAA”) for an ordet, inter alia,
approving: (i) the transactions contemplated under the Agency Agreement entered into between
Target Canada Co., Target Canada Pharmacy Corp. and Target Canada Pharmacy (Onfario)
Corp. (collectively, “Target Canada”) and a contractual joint venture composed of Merchant
Retail Solutions ULC, Gordon Brothers Canada ULC and GA Retail Canada, ULC (collectively,
the "Agent") on January 29, 2015 (the "Agency Agreement") and certain related relief; and (ii)
the granting of the Agent’s Charge and Security Interest (as defined below), was heard this day

at 330 University Avenue, Toronto, Ontario.

ON READING the Notice of Motion of the Applicants, the Affidavit of Mark Wong
sworn on January 29, 2015 including the exhibits thereto (the "Wong Affidavit"), and the First
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Report (the “Monitor’s First Report”) of Alvarez & Marsal Canada Inc., in its capacity as
Monitor (the “Monitor”) filed, and on hearing the submissions of respective counsel for the
Applicants and the Partnerships listed on Schedule “A” hereto, the Monitor, Target Corporation,
the Agent, and such other counsel as were present, no one else appearing although duly served as

appears from the Affidavit of Service of Robert Carson sworn January 30, 2015 filed:

SERVICE AND DEFINITIONS

L. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion
Record herein is hereby abridged and validated so that this Motion is properly returnable today

and hereby dispenses with further service thereof.

2. THIS COURT ORDERS that any capitalized term used and not defined herein and/or in
Schedule D appended hereto, shall have the meaning ascribed thereto in the Initial Order in these
proceedings dated January 15, 2015, the Sales Guidelines and, with regard to paragraphs 10-26
of this Order, any capitalized term used and not defined therein shall have the meaning ascribed

thereto in the Initial Order or in the Agency Agreement, as applicable.
APPROVAL OF THE AGENCY AGREEMENT

AGENCY AGREEMENT

3. THIS COURT ORDERS that the Agency Agreement, including the Sales Guidelines
attached hereto as Schedule “B” (the “Sales Guidelines™), and the transactions contemplated
thereunder are hereby approved, authorized and ratified and that the execution of the Agency
Agreement by Target Canada is hereby approved, authorized, and ratified with such minor
amendments as Target Canada (with the consent of the Monitor) and the Agent may agree to in
writing. Subject to the provisions of this Order and the Initial Order, Target Canada is hereby
authorized and directed to take any and all actions as may be necessary or desirable to implement
the Agency Agreement and each of the transactions contemplated therein. Without limiting the
foregoing, Target Canada is authorized to execute any other agreement, contract, deed or any

other document, or take any other action, which could be required or-be useful to give full and

complete effect to the Agency Agreement.



THE SALE

4, THIS COURT ORDERS that subject to receipt of the Agent L/C by Target Canada, the
Agent is authorized to conduct the Sale in accordance with this Order, the Agency Agreement
and the Sales Guidelines and to advertise and promote the Sale within the Stores in accordance
with the Sales Guidelines. If there is a conflict between this Order, the Agency Agreement and
the Sales Guidelines, the order of priority of documents to resolve such conflicts is as follows:

(1) the Order; (2) the Sales Guidelines; and (3) the Agency Agreement.

5. THIS COURT ORDERS that, the Agent, in its capacity as agent of Target Canada, is
authorized to market and sell the Merchandise, Designated Company Consignment Goods and
FF&E, free and clear of all liens, claims, encumbrances, security interests, mortgages, charges,
trusts, deemed trusts, executions, levies, financial, monetary or other claims, whether or not such
claims have attached or been perfected, registered or filed and whether secured, unsecured,
quantified or unquantified, contingent or otherwise, whensoever and howsoever arising, and
whether such claims arose or came into existence prior to the date of this Order or came into
existence following the date of this Order, (in each case, whether contractual, statutory, arising
by operation of law, in equity or otherwise) (all of the foregoing, collectively “Claims”),
including, without limitation the Administration Charge, the KERP Charge, the Directors’
Charge, the Financial Advisor Subordinated Charge, and the DIP Lender’s Charge, as such terms
are defined in the Initial Order, and any other charges hereafter granted by this Court in these
proceedings (collectively, the “CCAA Charges”), and (ii) all Claims, charges, security interests
or liens evidenced by registrations pursuant to the Personal Property Security Act (Ontario) or
any other personal or removable property registration system (all of such Claims, charges
(including the CCAA Charges), security interests and liens collectively referred to herein as
“Encumbrances™), which Encumbrances, subject to this Order, will attach instead to the
Guaranteed Amount and any other amounts received or to be received by Target Canada under
the Agency Agreement, in the same order and priority as they existed on the Sale

Commencement Date.

6. THIS COURT ORDERS that subject to the terms of this Order, the Initial Order and the
Sales Guidelines, or any greater restrictions in the Agency Agreement, the Agent shall have the

right to enter and use the Locations and all related store services and all facilities and all
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furniture, trade fixtures and equipment, including the FF&E, located at the Locations, and other
assets of Target Canada as designated under the Agency Agreement, for the purpose of
conducting the Sale and for such purposes, the Agent shall be entitled to the benefit of the Target
Canada Entities’ stay of proceedings provided under the Initial Order, as such stay of

proceedings may be extended by further Order of the Court.

7. THIS COURT ORDERS that until the applicable Vacate Date for each Store (which shall
in no event be later than May 15, 2015), the Agent shall have access to the Locations in
accordance with the applicable leases and the Sales Guidelines on the basis that the Agent is an
agent of Target Canada and Target Canada has granted the right of access to the Location to the
Agent. To the extent that the terms of the applicable leases are in conflict with any term of this

Order or the Sales Guidelines, it is agreed that the terms of this Order and the Sales Guidelines

shall govern.

8. THIS COURT ORDERS that nothing in this Order shall amend or vary, or be deemed to
amend or vary the terms of the leases for Target Canada’s leased locations. Nothing contained in
this Order or the Sales Guidelines shall be construed to create or impose upon Target Canada or

the Agent any additional restrictions not contained in the applicable lease or other occupancy

agreement,

9. THIS COURT ORDERS that except as provided for in Section 4 hereof in respect of the
advertising and promotion of the Sale within the Stores, subject to, and in accordance with this
Order, the Agency Agreement and the Sales Guidelines, the Agent, as agent for Target Canada,
is authorized to advertise and promote the Sale, without further consent of any Person other than
Target Canada and the Monitor as provided under the Agency Agreement or a Landlord as

provided under the Sales Guidelines.

10.  THIS COURT ORDERS that until the Sale Termination Date, the Agent shall have the
right to use the Company’s trademarks and logos relating to and used in connection with the
operation of the Locations solely for the purpose of advertising and conducting the Sale in

accordance with the terms of the Agency Agreement, the Sales Guidelines, and this Order.

11. THIS COURT ORDERS that upon delivery of a Monitor’s certificate to the Agent
substantially in the form attached as Schedule “C” hereto, (the “Monitor’s Certificate”) and
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safety or other statute, regulation or rule of law or equity for any purpose

whatsoever, and shall not incur any successorship liabilities whatsoever;

(¢)  Target Canada shall bear all responsibility for any liability whatsoever (including
without limitation losses, costs, damages, fines, or awards) relating to claims of
customers, employees and any other persons arising from events occurring at the
Stores and at the Distribution Centers during and after the term of the Agency
Agreement, or otherwise in connection with the Sale, except in accordance' with
the Agency Agreement. To the extent the Landlords (or any of them) have claims
against Target Canada arising solely out of the conduct of the Agent in
conducting the Sale for which Target Canada has claims against the Agent under
the Agency Agreement, Target Canada hereby assigns free and clear such claims

to the applicable Landlord (the “Assigned Landlord Rights”).

AGENT AN UNAFFECTED CREDITOR

14,  THIS COURT ORDERS that the Agency Agreement shall not be repudiated, resiliated or
disclaimed by Target Canada nor shall the claims of the Agent pursuant to the Agency
Agreement and under the Agent’s Charge and Security Interest (as defined in this Order) be
compromised or arranged pursuant to any plan of arrangement or compromise among Target

Canada and their creditors (a “Plan”). The Agent shall be treated as an unaffected creditor in

these proceedings and under any Plan.

15. THIS COURT ORDERS that Target Canada is hereby authorized and directed, in

accordance with the Agency Agreement, to remit all amounts that become due to the Agent

thereunder.

16. THIS COURT ORDERS that no Encumbrances shall attach to any amounts payable or
to be credited or reimbursed to, or retained by, the Agent pursuant to the Agency Agreement,
including, without limitation, any amounts to be reimbursed by Target Canada to the Agent
pursuant to the Agency Agreement, and Target Canada will pay such amounts to the Agent
within two (2) Business Days after the Agent’s written request for such reimbursement, and at all
times the Agent will retain such amounts, free and clear of all Encumbrances, notwithstanding

any enforcement or other process or Claims, all in accordance with the Agency Agreement.



DESIGNATED DEPOSIT ACCOUNTS

17.  THIS COURT ORDERS that no Person shall take any action, including any collection or
enforcement steps, with respect to amounts deposited into the Designated Deposit Accounts
pursuant to the Agency Agreement, including any collection or enforcement steps, in relation to
any Proceeds or FF&E Proceeds, that are payable to the Agent or in relation to which the Agent

has a right of reimbursement or payment under the Agency Agreement.

18.  THIS COURT ORDERS that amounts deposited in the Designated Deposit Accounts by
or on behalf of the Agent or Target Canada pursuant to the Agency Agreement including
Proceeds and FF&E Proceeds shall be and be deemed to be held in trust for Target Canada and
the Agent, as the case may be, and, for clarity, no Person shall have any claim, ownership
interest or other entitlement in or against such amounts, including, without limitation, by reason
of any claims, disputes, rights of offset, set-off, or claims for contribution or indemnity that it

may have against or relating to Target Canada.
AGENT’S CHARGE AND SECURITY INTEREST

19.  THIS COURT ORDERS that subject to the receipt by Target Canada of the Agent L/C,
the Agent be and is hereby granted a charge (the “Agent’s Charge and Security Interest”) on
all of the Merchandise, Proceeds, the FF&E Proceeds (to the extent of the FF&E Commission)
and, if any, the proceeds of the Designated Company Consignment Goods (to the extent of the
commission payable to Agent with respect thereto) (and, for greater certainty, the Agent’s
Charge and Security Interest shall not extend to other Property of the Target Canada Entities as
defined in paragraph 5 of the Initial Order) as security for all of the obligations of Target Canada
to the Agent under the Agency Agreement, including, without limitation, all amounts owing or
payable to the Agent from time to time under or in connection with the Agency Agreement,

" which charge shall rank in priority to all Encumbrances; provided, however, that the Agent’s

Charge and Security Interest shall be junior and subordinate to all Encumbrances, but solely to
the extent of any unpaid portion of the Unpaid Company’s Entitlements due to Target Canada
under the Agency Agreement (the “Subordinated Amount”).



PRIORITY OF CHARGES

20.  THIS COURT ORDERS that the priorities of the Agent’s Charge and Security Interest,
the Administration Charge, the KERP Charge, the Directors’ Charge, the Financial Advisor
Subordinated Charge and the DIP Lender’s Charge, as among them, shall be as follows:

First - The Agent’s Charge and Security Interest (but only in respect of the
Merchandise, the Proceeds, the FF&E Proceeds (to the extent of the FF&E
Commission) and, if any, the proceeds of the Designated Company Consignment
Goods (to the extent of the commission payable to the Agent with respect
thereto)) each as defined in the Agency Agreement, (but not in respect of any
other Property as defined in paragraph 5 of the Initial Order); provided, however,
that the Subordinated Amount, as defined in paragraph 19 hereof shall be

subordinated in accordance with that paragraph;

Second — Administration Charge (to the maximum amount of $6.75 million);
Third — KERP Charge (to the maximum amount of $6.5 million);

Fourth — Directors’ Chafge (to the maximum amount of $64 million);

Fifth — Financial Advisor Subordinated Charge (to the maximum amount of $3

million); and
Sixth — DIP Lender’s Charge.

21,  THIS COURT ORDERS that the filing, registration, recording or perfection of the
Agent’s Charge and Security Interest shall not be required; and the Agent’s Charge and Security
Interest shall be valid and enforceable for all purposes, including as against any right, title or
interest filed, registered or perfected prior or subsequent to the Agent’s Charge and Security
Interest coming into existence, notwithstanding any failure to file, register or perfect any such
Agent’s Charge and Security Interest. Absent the Agent’s written consent or further Order of this
Court (on notice to the Agent), Target Canada shall not grant or suffer to exist any
Encumbrances over any Merchandise, Proceeds, FF&E Proceeds (to the extent of the FF&E
Commission) and, if any, proceeds of the Designated Company Consignment Goods (to the

extent of the commission payable to the Agent with respect thereto) that rank in priority to, or
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pari passu with the Agent’s Charge and Security Interest. For clarity, no Encumbrances shall

attach to the Agent Additional Goods or proceeds relating thereto (net of the Additional Agent
Goods Fee).

22.  THIS COURT ORDERS that the Agent’s Charge and Security Interest shall constitute a
mortgage, hypothec, security interest, assignment by way of security and charge over the
Merchandise, the Proceeds, the FF&E Proceeds (to the extent of the FF&E Commission) and the
proceeds of the Designated Company Consignment Goods (to the extent of the commission
payable to the Agent with respect thereto) and, if any, other than in relation to the Subordinated

Amount, shall rank in priority to all other Encumbrances of or in favour of any Person.

23.  THIS COURT ORDERS that notwithstanding (a) the pendency of these proceedings; (b)
any application for a bankruptcy order now or hereafter issued pursuant to the Bankruptcy and
Insolvency Act (“BIA”) in respect of Target Canada or any of the Applicants, or any bankruptcy
order made pursuant to any such applications; (¢) any assignment in bankruptcy made in respect
of Target Canada or any of the Applicants; (d) the provisions of any federal or provincial sta'tute;
or (e) any negative covenants, prohibitions or other similar provisions with respect to
borrowings, incurring debt or the creation of encumbrances, contained in any existing loan
documents, lease, mortgage, sécurity agreement, debenture, sublease, offer to lease or other

document or agreement (collectively “Agreement”) which binds Target Canada:

(i) the Agency Agreement and the transactions and actions provided for and
contemplated therein, including without limitation, the payment of amounts due
to the Agent thereunder and any transfer of Remaining Merchandise and

Remaining FF&E,
(ii)  the Agent’s Charge and Security Interest, and
(iti)  Assigned Landlord Rights,

shall be binding on any trustee in bankruptcy that may be appointed in respect to
Target Canada or any of the Applicants and shall not be void or voidable by any
Person, including any creditor of Target Canada or any of the Applicants, nor
shall they, or any of them, constitute or be deemed to be a preference, fraudulent

conveyance, transfer at undervalue or other challengeable reviewable transaction,
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under the BIA or any applicable law, nor shall they constitute oppressive or

unfairly prejudicial conduct under any applicable law.
BULK SALES ACT AND OTHER LEGISLATION

24, - THIS COURT ORDERS AND DECLARES that the transactions contemplated under the
Agency Agreement and any transfer of Remaining Merchandise or Remaining FF&E shall be
exempt from the application of any applicable Bulk Sales Act and any other equivalent federal or

provincial legislation.

25.  THIS COURT ORDERS that Target Canada is authorized and permitted to transfer to the
Agent personal information in Target Canada’s custody and control, and Agent is permitted to
use and disclose such personal information subject to and in accordance with the terms of the

Agency Agreement.
GENERAL

26.  THIS COURT ORDERS that this Order shall have full force and effect in all provinces

and territories in Canada.

27.  THIS COURT HEREBY REQUESTS the aid and recognition of any Court, tribunal,
regulatory or administrative bodies, having jurisdiction in Canada or in the United States of
America, to give effects to this Order and to assist Target Canada, the Monitor and their
respective agents in carrying out the terms of this Order. All courts, tribunals, regulatory and
administrative bodies are hereby respectfully requested to make such orders and to provide such
assistance to Target Canada and to the Monitor, as an officer of this Court, as may be necessary
or desirable to give effect to this Order, to grant representative status to the Monitor in any
foreign proceeding, or to assist Target Canada and the Monitor and their respective agents in

carrying out the terms of this Order.

Regiofal Sknior Justice Morawetz
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SCHEDULE “A”
PARTNERSHIPS

Target Canada Pharmacy Franchising LP

Target Canada Mobile LP
Target Canada Property LP
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SCHEDULE “B”
SALES GUIDELINES

The following procedures shall apply to any Sales to be held at Target Canada’s retail stores (the

“Stores”).

1. Except as otherwise expressly set out herein, and subject to: (i) the Order of the Ontario
Superior Court of Justice (Commercial List) (the “Court”) dated February 4, 2015
approving the Agency Agreement between a contractual joint venture composed of
Merchant Retail Solutions ULC, Gordon Brothers Canada ULC and GA Retail Canada,
ULC (collectively, the “Agent™) and Target Canada Co., Target Canada Pharmacy Corp.,
and Target Canada Pharmacy (Ontario) Corp. (“Target Canada”) dated January 29, 2015
(“Agency Agreement”) and the transactions contemplated thereunder (the “Approval
Order™); or (ii) any further Order of the Court; or (iii) any subsequent written agreement
between Target Canada and the applicable landlord(s) (individually, a “Landlord” and,
collectively, the “Landlords”) and approved by Agent, the Sale shall be conducted in
accordance with the terms of the applicable leases/or other occupancy agreements for
each of the affected Stores (individually, a “Lease” and, collectively, the “Leases”).
However, nothing contained herein shall be construed to create or impose upon Target
Canada or the Agent any additional restrictions not contained in the applicable Lease or
other occupancy agreement.

2. The Sale shall be conducted so that each of the Stores remain open during their normal
hours of operation provided for in the respective Leases for the Stores until the respective
Vacate Date of each Store. The Sale at the Stores shall end by no later than May 15,
2015. Rent payable under the respective Leases shall be paid as provided in the Initial
Order of the Court dated January 15, 2015 (the “Initial Order”).

3. The Sale shall be conducted in accordance with applicable federal, provincial and
municipal laws, unless otherwise ordered by the Court.

4. All display and hanging signs used by the Agent in connection with the Sale shall be
professionally produced and all hanging signs shall be hung in a professional manner.
The Agent may advertise the Sale at the Stores as a “everything on sale”, everything must
go”, “store closing” or similar theme sale at the Stores (provided however that no signs
shall advertise the Sale as a "bankruptcy", a “liquidation” or a "going out of business”
sale, it being understood that the French equivalent of “clearance” is “liquidation” and is
permitted to be used). Forthwith upon request, the Agent shall provide the proposed
signage packages along with proposed dimensions by e-mail or facsimile to the
applicable Landlotds or to their counsel of record and the applicable Landlord shall
notify the Agent of any requirement for such signage to otherwise comply with the terms
of the Lease and/or the Sales Guidelines and where the provisions of the Lease conflicts
with these Sales Guidelines, these Sales Guidelines shall govern. The Agent shall not use
neon or day-glo signs or handwritten signage other than “you pay” or “topper” signs. If a
Landlord is concerned with “Store Closing” signs being placed in the front window of a
Store or with the number or size of the signs in the front window, Target Canada, the
Agent and the Landlord will work together to resolve the dispute. Furthermore, with
respect to enclosed mall Store locations without a separate entrance from the exterior of
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the enclosed mall, no exterior signs or signs in common areas of a mall shall be used
unless permitted by the applicable Lease. Nothing contained herein shall be construed to
create or impose upon Target Canada or the Agent any additional restrictions not
contained in the applicable Leases. In addition, the Agent shall be permitted to utilize
exterior banners/signs at stand alone or strip mall Stores or enclosed mall Store locations
with a separate entrance from the exterior of the enclosed mall; provided, however, that
where such banners are not permitted by the applicable Lease and the Landlord requests
in writing that the banners are not to be used, no banners shall be used absent further
Order of the Court, which may be sought on an expedited basis on notice to the Service
List. Any banners used shall be located or hung so as to make clear that the Sale is being
conducted only at the affected Store and shall not be wider than the premises occupied by
the affected Store. All exterior banners shall be professionally hung and to the extent that
there is any damage to the fagade of the premises of a Store as a result of the hanging or
removal of the exterior banner, such damage shall be professionally repaired at the
expense of the Agent. '

The Agent shall be permitted to utilize sign wallkers and street signage; provided,
however, such sign walkers and street signage shall not be located on the shopping centre
or mall premises.

Conspicuous signs shall be posted in the cash register areas of each Store to the effect
that all sales are “final” and customers with any questions or complaints shall call Target
Canada’s hotline number.

The Agent shall not distribute handbills, leaflets or other written materials to customers
outside of any of the Stores on Landlord’s property, unless permitted by the applicable
Lease or, if distribution is customary in the shopping centre in which the Store is located.
Otherwise, the Agent may solicit customers in the Stores themselves, The Agent shall
not use any giant balloons, flashing lights or amplified sound to advertise the Sale or
solicit customers, except as permitted under the applicable Lease or agreed to by the
Landlord.

At the conclusion of the Sale in each Store, the Agent and Target Canada shall arrange
that the premises for each Store are in “broom-swept” and clean condition, and shall
arrange that the Stores are in the same condition as on the commencement of the Sale,
ordinary wear and tear excepted. No property of any Landlord of a Store shall be
removed or sold during the Sale. No permanent fixtures (other than FF&E for clarity)
may be removed without the Landlord’s written consent unless otherwise provided by the
applicable Lease and in accordance with the Initial Order and the Approval Order.
Nothing in this paragraph shall derogate from or expand upon the Agent’s obligations
under the Agency Agreement.

Subject to the terms of paragraph 8 above, the Agent may sell furniture, fixtures and
equipment ("FF&E") owned by Target Canada and located in the Stores during the Sale.
Target Canada and the Agent may advertise the sale of FF&E consistent with these Sales
Guidelines on the understanding that the Landlord may require such signs to be placed in
discreet locations within the Stores reasonably acceptable to the Landlord. Additionally,
the purchasers of any FF&E sold during the Sale shall only be permitted to remove the
FF&E either through the back shipping areas designated by the Landlord or through other
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areas after a given Store has closed and, after regular Store business hours or, through the
front door of the Store during Store business hours if the FF&E can fit in a shopping bag,
with Landlord's supervision as required by the Landlord and in accordance with the
Initial Order and the Approval Order. The Agent shall repair any damage to the Stores
resulting from the removal of any FF&E by Agent or by third party purchasers of FF&E
from Agent., Notwithstanding section 5.1(h) of the Agency Agreement, Target Canada
shall ensure that all Remaining FF&E will be removed from the Stores and that such
removal will be in compliance with paragraph 14 of the Initial Order and the Agency
Agreement.

The Agent shall not make any alterations to interior or exterior Store lighting, except as
authorized pursuant to the affected Lease. The hanging of exterior banners or other
signage shall not constitute an alteration to a Store.

The Agent and its agents and representatives shall have the same access rights to the
Stores as Target Canada under the terms of the applicable Lease, and the Landlords shall
have the rights of access to the Stores during the Sale provided for in the applicable Lease
(subject, for greater certainty, to any applicable stay of proceedings).

Target Canada and the Agent shall not conduct any auctions of Merchandise or FF&E at
any of the Stores.

The Agent shall be entitled to include in the Sale the Additional Agent Goods provided
that: (a) the value of the Additional Agent Goods will not exceed-the lesser of (i) $25
million; or (ii) 5% of the aggregate Cost Value of the Merchandise; (b) the Additional
Agent Goods will be distributed amongst the Stores such that no Store receives more than
5% of the aggregate Cost Value of Merchandise sold at such Store during the Sale; (c) the
Additional Agent Goods are purchased from Target Canada’s existing suppliers; and (d)
the Additional Agent Goods shall be of like kind and category and no lesser quality to the
Merchandise.

The Agent shall designate a party to be contacted by the Landlords should a dispute arise
concerning the conduct of the Sale. The initial contact person for Agent shall be Jane
Dietrich who may be reached by phone at 416-860-5223 or email at
jdietrich@casselsbrock.com. If the parties are unable to resolve the dispute between
themselves, the Landlord or Target Canada shall have the right to schedule a “status
heating” before the Court on no less than two (2) days written notice to the other party or
parties, during which time the Agent shall cease all activity in dispute other than activity
expressly permitted herein, pending determination of the matter by the Court; provided,
however, if a banner has been hung and is the subject of a-dispute, the Agent shall not be
required to take any such banner down pending determination of any dispute.

Nothing herein or in the Agency Agreement is, or shall be deemed to be a consent by any
Landlord to the sale, assignment or transfer of any Lease, or shall, or shall be deemed to,
or grant to the Landlord any greater rights than already exist under the terms of any
applicable Lease.

These Sales Guidelines may be amended by written agreement between the Agent, Target
Canada and the applicable Landlord.
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Expenses, any Company Sharing Recovery Amount, and all other amounts due to Target Canada

under the Agency Agreement have been paid in full to the Company.

ALVAREZ & MARSAL CANADA INC,, in its capacity as Court-appointed Monitor in the
Companies’ Creditors Arrangement Act proceedings of Target Canada Co., et al certifies that it

has been informed by the Agent and Target Canada that:
The Sale has ended.

The Guaranteed Amount, the Expenses, any Company Sharing Recovery Amount, and all
other amounts due to Target Canada under the Agency Agreement have been paid

in full to the Company.
The Remaining Merchandise includes the Merchandise listed on Appendix “A” hereto.
The Remaining FF&E includes the FF&E listed on Appendix “B” hereto.

DATED as of this ¢ day of ¢, 2015.

ALVAREZ & MARSAL CANADA INC.,
In its capacity as Court-appointed Monitor
of Target Canada Co., ef al. and not in its
personal capacity
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APPENDIX “A”
LIST OF REMAINING MERCHANDISE
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APPENDIX “B”
LIST OF REMAINING FF&E
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“Vacate Date” means the date that the Agent shall be entitled to surrender vacant

possession of each such Location, as applicable.

Capitalized terms not otherwise defined in this Glossary have the meaning ascribed to them in
the Agency Agreement,
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Page 1

Case Name:

Stelco Inc. (Re)

APPLICATION UNDER the Companies' Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended
IN THE MATTER OF the Companies’ Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended
AND IN THE MATTER OF a proposed plan of compromise or
arrangement with respect to Stelco Inc. and the other
applicants listed in Schedule "A"

[2006] O.J. No. 275
17 C.B.R. (5th) 76
145 A.C.-W.S. (3d) 230
2006 CarswellOnt 394

Court File No. 04-CL-5306

Ontario Superior Court of Justice
Commercial List

J.M. Farley J.
January 17, 2006:
(8 paras.)

Civil evidence -- Documentary evidence -- Publication bans and confidentiality orders -- Motion for
permanent sealing order of confidential information allowed -- There was minimal redaction of
material related to Stelco's revenues, costs, selling prices and profitability -- Disclosure of such
information to competitors, suppliers and customers could be injurious to Stelco's business
activities, and benefits of confidentiality order with respect to elements redacted outweighed

. deleterious effects of confidentiality.order -- Accordingly there was to be a permanent sealing order. ... ... .....

-~ Three lines of an affidavit that were inadvertently not blacked out were to be treated as having
been blacked out ab initio.
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Page 2

Civil procedure -- Discovery -- Production and inspection of documents -- Confidentiality orders --
Motion for permanent sealing order of confidential information allowed -- There was minimal
redaction of material related to Stelco's revenues, costs, selling prices and profitability --
Disclosure of such information to competitors, suppliers and customers could be injurious to
Stelco's business activities, and benefits of confidentiality order with respect to elements redacted
outweighed deleterious effects of confidentiality order -- Accordingly there was to be a permanent
sealing order -- Three lines of an affidavit that were inadvertently not blacked out were to be
treated as having been blacked out ab initio.

Counsel:

Geoff R. Hall, for the Stelco Applicants

Kyla Mahar, for the Monitor

Peter Jacobsen, for Globe & Mail

Kevin Zych, for the 8% and 10.4% Stelco Bondholders
Peter Jervis and Karen Kiang, for the Equity Holders

Sharon White, for USW Local 1005

ENDORSEMENT

(Motion by Applications for permanent sealing order
of confidential information)

1 JM.FARLEY J. (endorsement):-— This Endorsement deals with two of the three issues, the
third will be forthcoming,

2 I am satisfied that there has been minimal redaction of material related to Stelco's revenues,
costs, selling prices and profitability (directly or implied) which would be ordinarily kept
confidential as disclosure of such information to competitors, suppliers and customers would be
injurious to Stelco's business activities. Reasonable alternative measures would not prevent the risk
to Stelco. The salutory effects of a confidentiality order as to the elements redacted, including the

_ability of the participants in this CCAA proceeding tg deal reasonably purguant to Non-Disclosure _

Agreements with submissions related to such confidential financial information, outweigh the
deleterious effects of such confidentiality order.
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Nortel Networks Corp., Re, 2009 CarswellOnt 4467
2009 CarswellOnt 4467, [2009] O.J. No. 3169, 179 A.C.W.8. (3d) 265...

2009 CarswellOnt 4467
Ontario Superior Court of Justice [Commercial List]

Nortel Networks Corp., Re

2009 CarswellOnt 4467, [2009] O.J. No. 3169,
179 A.C.W.S. (3d) 265, 55 C.B.R. (5th) 229

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT
OF NORTEL NETWORKS CORPORATION, NORTEL NETWORKS
LIMITED, NORTEL NETWORKS GLOBAL CORPORATION,
NORTEL NETWORKS INTERNATIONAL CORPORATION AND
NORTEL NETWORKS TECHNOLOGY CORPORATION (Applicants)

APPLICATION UNDER THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

Morawetz J.

Heard: June 29, 2009
Written reasons: July 23, 2009
Docket: 09-CL-7950

Counsel: Derrick Tay, Jennifer Stam for Nortel Networks Corporation, et al

Lyndon Barnes, Adam Hirsh for Board of Directors of Nortel Networks Corporation, Nortel
Networks Limited : '

J. Carfagnini, J. Pasquariello for Monitor, Ernst & Young Inc.

M. Starnino for Superintendent of Financial Services, Administrator of PBGF

S. Philpott for Former Employees

K. Zych for Noteholders

Pamela Huff, Craig Thorburn for MatlinPatterson Global Advisors LLC, MatlinPatterson Global
Opportunities Partners III L.P., Matlin Patterson Opportunities Partners (Cayman) III L.P.

David Ward for UK Pension Protection Fund

Leanne Williams for Flextronics Inc.

Alex MacFarlane for Official Committee of Unsecured Creditors

Arthur O. Jacques, Tom McRae for Felske & Sylvain (de facto Continuing Employees' Committee)
Robin B. Schwill, Matthew P. Gottlieb for Nortel Networks UK Limited

A. Kauffman for Export Development Canada

s tlawNext. cauabA Copyright ® Thomson Reuters Canada Limited or its ficensors (excluding individual court documents). All rights reserved.



Nortel Networks Corp., Re, 2009 CarswellOnt 4467

2009 CarswellOnt 4467, [2009] O.J. No. 3169, 179 A.C.W.S. (3d) 265...

D. Ullman for Verizon Communications Inc.
G. Benchetrit for IBM

Subject: Insolvency; Estates and Trusts

For al?xgld evall l?'f}drﬁﬁna n};xg; Tsr%leflll?a%l%}ﬁcations refer to highest level of case via History.
Bankruptcy and inso Vency
XIV Administration of estate
XIV.6 Sale of assets
XIV.6.f Jurisdiction of court to approve sale

Bankruptcy and insolvency

XIX Companies' Creditors Arrangement Act
XIX.1 General principles
XIX.1.e Jurisdiction
XIX.1.e.i Court

Headnote
Bankruptcy and insolvency --- Proposal — Companies' Creditors Arrangement Act —
Miscellaneous issues

Telecommunication company entered protection under Companies' Creditors Arrangement
Act ("Act") — Company decided to pursue "going concern” sales for various business units
— Company entered into sale agreement with respect to assets in Code Division Multiple
Access business and Long-Term Evolution Access assets — Company was pursuing sale of
its other business units — Company brought motion for approval of bidding procedures and
asset sale agreement — Motion granted — Court has jurisdiction to authorize sales process
under Act in absence of formal plan of compromise or arrangement and creditor vote — Sale
by company which preserved its business as going concern was consistent with objectives
of Act — Unless sale was undertaken at this time, long-term viability of business would be
in jeopardy.

Bankruptcy and insolvency --- Administration of estate — Sale of assets — Jurisdiction
of court to approve sale

Telecommunication company entered protection under Companies' Creditors Arrangement
Act ("Act") — Company decided to pursue "going concern" sales for various business units
— Company entered into sale agreement with respect to assets in Code Division Multiple
Access business and Long-Term Evolution Access assets — Company was pursuing sale of
its other business units — Company brought motion for approval of bidding procedures and
asset sale agreement — Motion granted — Court has jurisdiction to authorize sales process

e ext. canAbA Copyright ® Thomson Reuters Canada Limited or its ficensors (excluding individual court documents). All rights reserved.






Nortel Networks Corp., Re, 2009 CarswellOnt 4467

2009 CarswellOnt 4467, [2009] O.J. No. 3169, 179 A.C.W.S. (3d) 265...

Consumers Packaging Inc., Re (2001), 150 O.A.C. 384, 27 C.B.R. (4th) 197, 2001
CarswellOnt 3482, 12 C.P.C. (5th) 208 (Ont. C.A.) — considered

Lehndorff General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24, 9 B.L.R. (2d) 275, 1993
CarswellOnt 183 (Ont. Gen. Div. [Commercial List]) — referred to

PSINET Ltd., Re (2001), 28 C.B.R. (4th) 95, 2001 CarswellOnt 3405 (Ont. S.C.J.
[Commercial List]) — considered

Residential Warranty Co. of Canada Inc., Re (2006), 2006 ABQB 236, 2006
CarswellAlta 383, (sub nom. Residential Warranty Co. of Canada Inc. (Bankrupt), Re)
393 A.R. 340, 62 Alta. L.R. (4th) 168, 21 C.B.R. (5th) 57 (Alta. Q.B.) — referred to

Royal Bank v. Soundair Corp. (1991), 7 C.B.R. (3d) 1, 83 D.L.R. (4th) 76, 46 O.A.C.
321, 4 O.R. (3d) 1, 1991 CarswellOnt 205 (Ont. C.A.) — considered

Stelco Inc., Re (2004), 2004 CarswellOnt 4084, 6 C.B.R. (5th) 316 (Ont. S.C.J.
[Commercial List]) — referred to

Tiger Brand Knitting Co., Re (2005), 2005 CarswellOnt 1240, 9 C.B.R. (5th) 315 (Ont.
S.C.J.) — referred to

Winnipeg Motor Express Inc., Re (2008), 2008 CarswellMan 560, 2008 MBQB 297, 49
C.B.R. (5th) 302 (Man. Q.B.) — referred to

Statutes considered:

Bankruptcy Code, 11 U.S.C.
s. 363 — referred to

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to

s. 11 — referred to

s. 11(4) — considered

WaestlawNext. canaba Copyright @ Thomson Reuters Canada Limited or ifs ficensors (excluding individual court documents). All dights reserved.



Nortel Networks Corp., Re, 2009 CarswellOnt 4467
2009 CarsweliOnt 4467, [2009] O.J. No. 3169, 179 A.C.W.S. (3d) 265...

MOTION by company for approval of bidding procedures for sale of business and asset sale
agreement.

Morawetz J.:
Introduction

1 OnJune?29,2009,I granted the motion of the Applicants and approved the bidding procedures
(the "Bidding Procedures") described in the affidavit of Mr. Riedel sworn June 23, 2009 (the
"Riedel Affidavit") and the Fourteenth Report of Ernst & Young, Inc., in its capacity as Monitor
(the "Monitor") (the "Fourteenth Report"). The order was granted immediately after His Honour
Judge Gross of the United States Bankruptcy Court for the District of Delaware (the "U.S. Court")
approved the Bidding Procedures in the Chapter 11 proceedings.

2 Talso approved the Asset Sale Agreement dated as of June 19, 2009 (the "Sale Agreement")
among Nokia Siemens Networks B.V. ("Nokia Siemens Networks" or the "Purchaser"), as buyer,
and Nortel Networks Corporation ("NNC"), Nortel Networks Limited ("NNL"), Nortel Networks,
Inc. ("NNI") and certain of their affiliates, as vendors (collectively the "Sellers") in the form
attached as Appendix "A" to the Fourteenth Report and I also approved and accepted the Sale
Agreement for the purposes of conducting the "stalking horse" bidding process in accordance with
the Bidding Procedures including, the Break-Up Fee and the Expense Reimbursement (as both
terms are defined in the Sale Agreement).

3 An order was also granted sealing confidential Appendix "B" to the Fourteenth Report
containing the schedules and exhibits to the Sale Agreement pending further order of this court.

4  The following are my reasons for granting these orders.

5 The hearing on June 29, 2009 (the "Joint Hearing') was conducted by way of video conference
with a similar motion being heard by the U.S. Court. His Honor Judge Gross presided over the
hearing in the U.S. Court. The Joint Hearing was conducted in accordance with the provisions
of the Cross-Border Protocol, which had previously been approved by both the U.S. Court and
this court.

6 The Sale Agreement relates to the Code Division Multiple Access ("CMDA") business Long-
Term Evolution ("LTE") Access assets.

7 The Sale Agreement is not insignificant. The Monitor reports that revenues from CDMA
comprised over 21% of Nortel's 2008 revenue. The CDMA business employs approximately 3,100
people (approximately 500 in Canada) and the LTE business employs approximately 1,000 people
(approximately 500 in Canada). The purchase price under the Sale Agreement is $650 million.

Yestiveext. canADA Copyright @ Thomson Reuters Canada Limited or ils ficensors (excluding individual court documents). All rights reserved. 5
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Background

8  The Applicants were granted CCAA protection on January 14, 2009. Insolvency proceedings
have also been commenced in the United States, the United Kingdom, Israel and France.

9 At the time the proceedings were commenced, Nortel's business operated through 143
subsidiaries, with approximately 30,000 employees globally. As of January 2009, Nortel employed
approximately 6,000 people in Canada alone.

10  The stated purpose of Nortel's filing under the CCAA was to stabilize the Nortel business to
maximize the chances of preserving all or a portion of the enterprise. The Monitor reported that
a thorough strategic review of the company's assets and operations would have to be undertaken
in consultation with various stakeholder groups.

11 In April 2009, the Monitor updated the court and noted that various restructuring alternatives
were being considered.

12 OnJune 19,2009, Nortel announced that it had entered into the Sale Agreement with respect
to its assets in its CMDA business and LTE Access assets (collectively, the "Business") and that
it was pursuing the sale of its other business units. Mr. Riedel in his affidavit states that Nortel
has spent many months considering various restructuring alternatives before determining in its
business judgment to pursue "going concern” sales for Nortel's various business units.

13 In deciding to pursue specific sales processes, Mr. Riedel also stated that Nortel's
management considered:

(a) the impact of the filings on Nortel's various businesses, including deterioration in
sales; and

(b) the best way to maximize the value of its operations, to preserve jobs and to continue
businesses in Canada and the U.S.

14  Mr. Riedel notes that while the Business possesses significant value, Nortel was faced with
the reality that:

(a) the Business operates in a highly competitive environment;

(b) full value cannot be realized by continuing to operate the Business through a
restructuring; and

(c) in the absence of continued investment, the long-term viability of the Business would
be put into jeopardy.

2N ext. CARARA Copyright © Thomson Reuters Canada Limited or its flcensors (excluding individual court documents). All rights reserved. b
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15  Mr. Riedel concluded that the proposed process for the sale of the Business pursuant to an
auction process provided the best way to preserve the Business as a going concern and to maximize
value and preserve the jobs of Nortel employees.

16 Inaddition to the assets covered by the Sale Agreement, certain liabilities are to be assumed by
the Purchaser. This issue is covered in a comprehensive manner at paragraph 34 of the Fourteenth
Report. Certain liabilities to employees are included on this list. The assumption of these liabilities
is consistent with the provisions of the Sale Agreement that requires the Purchaser to extend written
offers of employment to at least 2,500 employees in the Business. ’

17 The Monitor also reports that given that certain of the U.S. Debtors are parties to the
Sale Agreement and given the desire to maximize value for the benefit of stakeholders, Nortel
determined and it has agreed with the Purchaser that the Sale Agreement is subject to higher or
better offers being obtained pursuant to a sale process under s. 363 of the U.S. Bankruptcy Code
and that the Sale Agreement shall serve as a "stalking horse" bid pursuant to that process.

18  The Bidding Procedures provide that all bids must be received by the Seller by no later than
July 21, 2009 and that the Sellers will conduct an auction of the purchased assets on July 24, 2009.
It is anticipated that Nortel will ultimately seek a final sales order from the U.S. Court on or about
July 28, 2009 and an approval and vesting order from this court in respect of the Sale Agreement
and purchased assets on or about July 30, 2009.

19  The Monitor recognizes the expeditious nature of the sale process but the Monitor has been
advised that given the nature of the Business and the consolidation occurring in the global market,
there are likely to be a limited number of parties interested in acquiring the Business.

20 The Monitor also reports that Nortel has consulted with, among others, the Official
Committee of Unsecured Creditors (the "UCC") and the bondholder group regarding the Bidding
Procedures and is of the view that both are supportive of the timing of this sale process. (It is noted
that the UCC did file a limited objection to the motion relating to certain aspects of the Bidding
Procedures.)

21  Given the sale efforts made to date by Nortel, the Monitor supports the sale process outlined
in the Fourteenth Report and more particularly described in the Bidding Procedures.

22 Objections to the motion were filed in the U.S. Court and this court by MatlinPatterson
Global Advisors LLC, MatlinPatterson Global Opportunities Partners III L.P. and Matlin Patterson
Opportunities Partners (Cayman) IIl L.P. (collectively, "MatlinPatterson") as well the UCC.

23 The objections were considered in the hearing before Judge Gross and, with certain limited
exceptions, the objections were overruled.
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Issues and Discussion

24  The threshold issue being raised on this motion by the Applicants is whether the CCAA
affords this court the jurisdiction to approve a sales process in the absence of a formal plan of
compromise or arrangement and a creditor vote. If the question is answered in the affirmative, the
secondary issue is whether this sale should authorize the Applicants to sell the Business.

25  The Applicants submit that it is well established in the jurisprudence that this court has the
jurisdiction under the CCAA to approve the sales process and that the requested order should be
granted in these circumstances.

26  Counsel to the Applicants submitted a detailed factum which covered both issues.

27  Counsel to the Applicants submits that one of the purposes of the CCAA is to preserve the
going concern value of debtors companies and that the court's jurisdiction extends to authorizing
sale of the debtor's business, even in the absence of a plan or creditor vote.

28  The CCAA is a flexible statute and it is particularly useful in complex insolvency cases in
which the court is required to balance numerous constituents and a myriad of interests.

29 The CCAA has been described as "skeletal in nature". It has also been described as a
"sketch, an outline, a supporting framework for the resolution of corporate insolvencies in the
public interest". ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp. (2008),
45 C.B.R. (5th) 163 (Ont. C.A.) at paras. 44, 61, leave to appeal refused [2008] S.C.C.A. No. 337
(S.C.C.). ("ATB Financial").

30 The jurisprudence has identified as sources of the court's discretionary jurisdiction, inter alia.

(a) the power of the court to impose terms and conditions on the granting of a stay under
s. 11(4) of the CCAA,;

(b) the specific provision of s. 11(4) of the CCAA which provides that the court may
make an order "on such terms as it may impose"; and

(c) the inherent jurisdiction of the court to "fill in the gaps" of the CCAA in order to
give effect to its objects. Canadian Red Cross Society / Société Canadienne de la Croix-
Rouge, Re (1998), 5 C.B.R. (4th) 299 (Ont. Gen. Div. [Commercial List]) at para. 43;
PSINET Ltd., Re (2001), 28 C.B.R. (4th) 95 (Ont. S.C.J. [Commercial List]) at para. 5,
ATB Financial, supra, at paras. 43-52.

31 However, counsel to the Applicants acknowledges that the discretionary authority of the
court under s. 11 must be informed by the purpose of the CCAA.
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Its exercise must be guided by the scheme and object of the Act and by the legal principles that
govern corporate law issues. Re Stelco Inc. (2005),9 C.B.R. (5 th) 135 (Ont. C.A.) at para. 44.

32 In support of the court's jurisdiction to grant the order sought in this case, counsel to the
Applicants submits that Nortel seeks to invoke the "overarching policy" of the CCAA, namely,
to preserve the going concern. Residential Warranty Co. of Canada Inc., Re (2006), 21 C.B.R.
(5th) 57 (Alta. Q.B.) at para. 78.

33 Counsel to the Applicants further submits that CCAA courts have repeatedly noted that the
purpose of the CCAA is to preserve the benefit of a going concern business for all stakeholders,
or "the whole economic community":

The purpose of the CCAA is to facilitate arrangements that might avoid liquidation of the
company and allow it to continue in business to the benefit of the whole economic community,
including the shareholders, the creditors (both secured and unsecured) and the employees.

Citibank Canada v. Chase Manhattan Bank of Canada (1991),5 CB.R. (3 rd) 167 (Ont. Gen.
Div.) at para. 29. Re Consumers Packaging Inc. (2001) 27 C.B.R. (4th) 197 (Ont. C.A) at
para. 5.

34 Counsel to the Applicants further submits that the CCAA should be given a broad and
liberal interpretation to facilitate its underlying purpose, including the preservation of the going
concern for the benefit of all stakeholders and further that it should not matter whether the business
continues as a going concern under the debtor's stewardship or under new ownership, for as long
as the business continues as a going concern, a primary goal of the CCAA will be met.

35  Counsel to the Applicants makes reference to a number of cases where courts in Ontario, in
appropriate cases, have exercised their jurisdiction to approve a sale of assets, even in the absence
of a plan of arrangement being tendered to stakeholders for a vote. In doing s0, counsel to the
Applicants submits that the courts have repeatedly recognized that they have jurisdiction under
the CCAA to approve asset sales in the absence of a plan of arrangement, where such sale is in
the best interests of stakeholders generally. Canadian Red Cross Society / Société Canadienne de
la Croix-Rouge, Re, supra, Re PSINet, supra, Consumers Packaging Inc., Re [2001 CarswellOnt
3482 (Ont. C.A.)], supra, Stelco Inc., Re (2004), 6 C.B.R. (5th) 316 (Ont. S.C.J. [Commercial
List]) at para. 1, Tiger Brand Knitting Co., Re (2005), 9 C.B.R. (5th) 315 (Ont. S.C.J .), Caterpillar
Financial Services Ltd. v. Hard-Rock Paving Co. (2008), 45 CB.R. (5th) 87 (Ont. S.C.J.) and
Lehndorff General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]).

36 In Re Consumers Packaging, supra, the Court of Appeal for Ontario specifically held that a
sale of a business as a going concern during a CCAA proceeding is consistent with the purposes
of the CCAA:
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The sale of Consumers' Canadian glass operations as a going concern pursuant to the Owens-
Illinois bid allows the preservation of Consumers' business (albeit under new ownership), and
is therefore consistent with the purposes of the CCAA.

...we cannot refrain from commenting that Farley J.'s decision to approve the Owens-Illinois
bid is consistent with previous decisions in Ontario and elsewhere that have emphasized the
broad remedial purpose of flexibility of the CCAA and have approved the sale and disposition
of assets during CCAA proceedings prior to a formal plan being tendered. Re Consumers
Packaging, supra, at paras. 5, 9.

37 Similarly, in Canadian Red Cross Society / Société Canadienne de la Croix-Rouge, Re,
supra, Blair J. (as he then was) expressly affirmed the court's jurisdiction to approve a sale of assets
in the course of a CCAA proceeding before a plan of arrangement had been approved by creditors.
Canadian Red Cross Society / Société Canadienne de la Croix-Rouge, Re, supra, at paras. 43, 45.

38 Similarly, in PSINet Limited, supra, the court approved a going concern sale in a CCAA
proceeding where no plan was presented to creditors and a substantial portion of the debtor's
Canadian assets were to be sold. Farley J. noted as follows:

[If the sale was not approved,] there would be a liquidation scenario ensuing which would
realize far less than this going concern sale (which appears to me to have involved a
transparent process with appropriate exposure designed to maximize the proceeds), thus
impacting upon the rest of the creditors, especially as to the unsecured, together with the
material enlarging of the unsecured claims by the disruption claims of approximately 8,600
customers (who will be materially disadvantaged by an interrupted transition) plus the job
losses for approximately 200 employees. Re PSINet Limited, supra, at para. 3.

39 In Re Stelco Inc., supra, in 2004, Farley J. again addressed the issue of the feasibility of
selling the operations as a going concern:

I would observe that usually it is the creditor side which wishes to terminate CCAA
proceedings and that when the creditors threaten to take action, there is a realization that a
liquidation scenario will not only have a negative effect upon a CCAA applicant, but also
upon its workforce. Hence, the CCAA may be employed to provide stability during a period of
necessary financial and operational restructuring - and if a restructuring of the "old company”
is not feasible, then there is the exploration of the feasibility of the sale of the operations/
enterprise as @ going concern (with continued employment) in whole or in part. Re Stelco
Inc, supra, at para. 1.

40  Taccept these submissions as being general statements of the law in Ontario. The value of
equity in an insolvent debtor is dubious, at best, and, in my view, it follows that the determining
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factor should not be whether the business continues under the debtor's stewardship or under a
structure that recognizes a new equity structure. An equally important factor to consider is whether
the case can be made to continue the business as a going concern. '

41  Counsel to the Applicants also referred to decisions from the courts in Quebec, Manitoba and
Alberta which have similarly recognized the court's jurisdiction to approve a sale of assets during
the course of a CCAA proceeding. Boutiques San Francisco Inc., Re (2004), 7 C.B.R. (5th) 189
(C.S. Que.), Winnipeg Motor Express Inc., Re (2008), 49 C.B.R. (5th) 302 (Man. Q.B.) at paras.
41, 44, and Calpine Canada Energy Ltd., Re (2007), 35 C.B.R. (5th) 1 (Alta. Q.B.) at para. 75.

42 Counsel to the Applicants also directed the court's attention to a recent decision of the
British Columbia Court of Appeal which questioned whether the court should authorize the sale
of substantially all of the debtor's assets where the debtor's plan "will simply propose that the net
proceeds from the sale...be distributed to its creditors". In Cliffs Over Maple Bay Investments Ltd.
v. Fisgard Capital Corp. (2008), 46 CB.R. (5th) 7 (B.C. C.A.) ("Cliffs Over Maple Bay"), the
court ' was faced with a debtor who had no active business but who nonetheless sought to stave
off its secured creditor indefinitely. The case did not involve any type of sale transaction but the
Court of Appeal questioned whether a court should authorize the sale under the CCAA without
requiring the matter to be voted upon by creditors.

43  Inaddressing this matter, it appears to me that the British Columbia Court of Appeal focussed
on whether the court should grant the requested relief and not on the question of whether a CCAA
court has the jurisdiction to grant the requested relief.

44  1do not disagree with the decision in Cliffs Over Maple Bay. However, it involved a situation
where the debtor had no active business and did not have the support of its stakeholders. That is
not the case with these Applicants.

45  The Cliffs Over Maple Bay decision has recently been the subject of further comment by
the British Columbia Court of Appeal in Asset Engineering LP v. Forest & Marine Financial Ltd.
Partnership, 2009 BCCA 319 (B.C. C.A)).

46 At paragraphs 24 - 26 of the Forest and Marine decision, Newbury J.A. stated:

24. In Cliffs Over Maple Bay, the debtor company was a real estate developer whose one
project had failed. The company had been dormant for some time. It applied for CCAA
protection but described its proposal for restructuring in vague terms that amounted
essentially to a plan to "secure sufficient funds" to complete the stalled project (Para.
34). This court, per Tysoe J.A., ruled that although the Act can apply to single-project
companies, its purposes are unlikely to be engaged in such instances, since mortgage
priorities are fully straight forward and there will be little incentive for senior secured
creditors to compromise their interests (Para. 36). Further, the Court stated, the granting
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of a stay under s. 11 is "not a free standing remedy that the court may grant whenever
an insolvent company wishes to undertake a "restructuring"...Rather, s. 11 is ancillary
to the fundamental purpose of the CCAA, and a stay of proceedings freezing the rights
of creditors should only be granted in furtherance of the CCAA's fundamental purpose”.
That purpose has been described in Meridian Developments Inc. v. Toronto Dominion

Bank (1984) 11 D.L.R. (4™) 576 (Alta. Q.B.):

The legislation is intended to have wide scope and allow a judge to make orders
which will effectively maintain the status quo for a period while the insolvent
company attempts to gain the approval of its creditors for a proposed arrangement
which will enable the company to remain in operation for what is, hopefully, the
future benefit of both the company and its creditors. [at 580]

25. The Court was not satisfied in Cliffs Over Maple Bay that the "restructuring"
contemplated by the debtor would do anything other than distribute the net proceeds
from the sale, winding up or liquidation of its business. The debtor had no intention
of proposing a plan of arrangement, and its business would not continue following the
execution of its proposal - thus it could not be said the purposes of the statute would
be engaged...

26. In my view, however, the case at bar is quite different from Cliffs Over Maple Bay.
Here, the main debtor, the Partnership, is at the centre of a complicated corporate group
and carries on an active financing business that it hopes to save notwithstanding the
current economic cycle. (The business itself which fills a "niche" in the market, has been
carried on in one form or another since 1983.) The CCAA is appropriate for situations
such as this where it is unknown whether the "restructuring" will ultimately take the
form of a refinancing or will involve a reorganization of the corporate entity or entities
and a true compromise of the rights of one or more parties. The "fundamental purpose"
of the Act - to preserve the status quo while the debtor prepares a plan that will enable
it to remain in business to the benefit of all concerned - will be furthered by granting a
stay so that the means contemplated by the Act - a compromise or arrangement - can be
developed, negotiated and voted on if necessary...

47 Tt seems to me that the foregoing views expressed in Forest and Marine are not inconsistent
with the views previously expressed by the courts in Ontario. The CCAA is intended to be flexible
and must be given a broad and liberal interpretation to achieve its objectives and a sale by the debtor
which preserves its business as a going concern is, in my view, consistent with those objectives.

48 1 therefore conclude that the court does have the jurisdiction to authorize a sale under the
CCAA in the absence of a plan.
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49  Inow turn to a consideration of whether it is appropriate, in this case, to approve this sales
process. Counsel to the Applicants submits that the court should consider the following factors in
determining whether to authorize a sale under the CCAA in the absence of a plan:

(a) is a sale transaction warranted at this time?
(b) will the sale benefit the whole "economic community"?

~ (c) do any of the debtors' creditors have a bona fide reason to object to a sale of the
business?

(d) is there a better viable alternative?
I accept this submission.

50 . It is the position of the Applicants that Nortel's proposed sale of the Business should
be approved as this decision is to the benefit of stakeholders and no creditor is prejudiced.
Further, counsel submits that in the absence of a sale, the prospects for the Business are a loss of
competitiveness, a loss of value and a loss of jobs.

51 Counsel to the Applicants summarized the facts in support of the argument that the Sale
Transaction should be approved, namely:

(a) Nortel has been working diligently for many months on a plan to reorganize its
business;

(b) in the exercise of its business judgment, Nortel has concluded that it cannot continue
to operate the Business successfully within the CCAA framework;

(c) unless a sale is undertaken at this time, the long-term viability of the Business will
be in jeopardy;

(d) the Sale Agreement continues the Business as a going concern, will save at least
2,500 jobs and constitutes the best and most valuable proposal for the Business;

(e) the auction process will serve to ensure Nortel receives the highest possible value
for the Business;

(f) the sale of the Business at this time is in the best interests of Nortel and its
stakeholders; and

(g) the value of the Business is likely to decline over time.
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52 The objections of MatlinPatterson and the UCC have been considered. I am satisfied that
the issues raised in these objections have been addressed in a satisfactory manner by the ruling of
Judge Gross and no useful purpose would be served by adding additional comment.

53  Counsel to the Applicants also emphasize that Nortel will return to court to seek approval
of the most favourable transaction to emerge from the auction process and will aim to satisfy the
elements established by the court for approval as set out in Royal Bank v. Soundair Corp. (1991),
7 C.B.R. (3d) 1 (Ont. C.A.) at para. 16.

Disposition

54 The Applicants are part of a complicated corporate group. They carry on an active
international business. I have accepted that an important factor to consider in a CCAA process
is whether the case can be made to continue the business as a going concern. I am satistied
having considered the factors referenced at [49], as well as the facts summarized at [51], that the
Applicants have met this test. I am therefore satisfied that this motion should be granted.

55  Accordingly, I approve the Bidding Procedures as described in the Riedel Affidavit and the
Fourteenth Report of the Monitor, which procedures have been approved by the U.S. Court.

56 I am also satisfied that the Sale Agreement should be approved and further that the Sale
Agreement be approved and accepted for the purposes of conducting the "stalking horse" bidding
process in accordance with the Bidding Procedures including, without limitation the Break-Up
Fee and the Expense Reimbursement (as both terms are defined in the Sale Agreement).

57 Further, I have also been satisfied that Appendix B to the Fourteenth Report contains
information which is commercially sensitive, the dissemination of which could be detrimental to
the stakeholders and, accordingly, I order that this document be sealed, pending further order of
the court.

58  In approving the Bidding Procedures, I have also taken into account that the auction will
be conducted prior to the sale approval motion. This process is consistent with the practice of this
court.

59  Finally, it is the expectation of this court that the Monitor will continue to review ongoing
issues in respect of the Bidding Procedures. The Bidding Procedures permit the Applicants to
waive certain components of qualified bids without the consent of the UCC, the bondholder group
and the Monitor. However, it is the expectation of this court that, if this situation arises, the

Applicants will provide advance notice to the Monitor of its intention to do so.
Motion granted.
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Confidentiality ovders - Privileged documents -- Documents prepared for the purpose of settlement
- Appeal by Black and Conrad Black Corporation from sealing order redacting amounts to be paid
by law firm and accounting firm to Hollinger pursuant to proposed settlement agreements dismissed
-- After Hollinger, law firm and accounting firm entered into settlement agreement, amounts agreed
to be paid were redacted and agreements were distributed to other parties and sealing order was
obtained — Sealing order protected litigation settlement privilege and fostered public interest in
settling disputes - Litigation settlement privilege applied as Hollinger, law firm and accounting
firm had legally protected interest in settlement and salutary effects of sealing order outweighed
deleterious effects.

Bankruptcy and insolvency law -- Proceedings -- Practice and procedure -- Discovery -- Appeal by
Black and Conrad Black Corporation from sealing order redacting amounts to be paid by law firm
and accounting firm to Hollinger pursuant to proposed settlement agreements dismissed -- After
Hollinger, law firm and accounting firm entered into settlement agreement, amounts agreed to be
paid were redacted and agreements were distributed to other parties and sealing order was
obtained - Sealing order protected litigation settlement privilege and fostered public interest in
settling disputes - Litigation settlement privilege applied as Hollinger, law firm and accounting
firm had legally protected interest in settlement and salutary effects of sealing order outweighed
deleterious effects.

Appeal by Black and Conrad Black Corporation from a sealing order redacting the amounts to be
paid by a law firm and an accounting firm to Hollinger Inc pursuant to two proposed settlement
agreements. In 2007, Hollinger and two related corporations were granted Companies' Creditor
Arrangement Act ("CCAA") protection. Black made a claim against Hollinger in the CCAA
proceedings. In addition, he claimed for contribution and indemnity against the law firm and the
accounting firm in relation to several claims asserted against him by Hollinger. Hollinger, the law
firm and the accounting firm entered into settlement agreements that required court approval. The
draft settlement agreements were circulated to all parties with the amounts to be paid redacted.
Hollinger, the law firm and the accounting firm brought a motion for a sealing order. The motions
judge granted the sealing order, finding that litigation settlement privilege applied and that a sealing
 order was in the public interest. The sealing order provided for the immediate full disclosure of all
terms of the settlements, other than the amounts to be paid, and details as to the manner of payment.
In addition, the sealing order provided that any non-settling party could access the redacted
information to use in the settlement approval process upon signing a confidentiality agreement.
Black and his corporation sought to appeal the sealing order on the basis that the evidence was
insufficient to justify a sealing order and departure from the open court principle, that the
requirement that a party seeking disclosure of the settlement amounts sign a confidentiality
agreement imposed an undue burden, and that the parties to the agreements waived privilege.

HELD: Appeal dismissed. The motions judge made no error in granting the sealing order as it
protected litigation settlement privilege and fostered public interest in settling disputes. Litigation
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sealing order redacting the amounts to be paid by the respondents, Torys LLP and KPMG LLP
Canada, to the respondent, Hollinger Inc., pursuant to two proposed settlement agreements. The
settlement agreements were made in the context of a Companies' Creditor Arrangement Act
("CCAA") proceeding and are subject to court approval. The sealing order provides for the
immediate full disclosure of all terms of the settlements, other than the amounts to be paid, and
details as to the manner of payment in the Torys agreement. The sealing order further provides that
any non-settling party may have access to the redacted information upon signing a confidentiality
agreement only to use the redacted information in the settlement approval proceeding. The sealing
order terminates upon final approval of the settlements.

2 For the following reasons, we reject Black's argument that the sealing order constitutes a
serious and unjustified infringement of the open court principle and dismiss the appeal.

FACTS

3 Hollinger and two related corporations have been granted CCAA protection pursuant to a
Commercial List order made in August 2007. The order appoints a Litigation Trustee to deal with
the assets available to Hollinger's creditors which consist almost entirely of Hollinger's claims
against former officers, directors and advisors, including Black, Torys and KPMG.

4 Black asserts a claim against Hollinger in the CCAA proceedings, as well as claims for
contribution and indemnity against Torys and KPMG in relation to several claims asserted against
him by Hollinger.

5  Settlement discussions and-mediations between Hollinger, the Litigation Trustee, Torys and
KPMG led to two settlement agreements that require court approval. The draft settlement
agreements were circulated to all parties with the amounts to be paid by way of settlement redacted.
The respondents moved before the judge dealing with the CCAA proceedings for the sealing order
that is the subject of this appeal. The crucial paragraph of the affidavit filed by Hollinger in support
of that motion reads as follows: ’

21. Inmy view, disclosure of the commercially sensitive terms contained in the
Settlements and the strategy of the Litigation Trustee and other confidential
details relating to Litigation Assets set out in the Litigation Trustee's Report
would undermine the Litigation Trustee's initiatives with respect to the remaining
Litigation Assets including, without limitation, any possible settlements the
Litigation Trustee may reach in respect of any of the remaining Litigation Assets
and litigation with KPMG or Torys, in the event that the settlements are not
approved.

6 The Litigation Trustee's Report has since been disclosed. There was no cross-examination on
that affidavit.
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7  Although the terms of the settlements are not directly at issue on this appeal, Black relies on the
fact that both settlement agreements provide for a "bar order" that would prevent anyone sued by
Hollinger; any shareholder, officer, director, or creditor of Hollinger; and any person who could
claim rights or interest through Hollinger, from making any claim against Torys or KPMG in
relation to the advice given by those parties to Hollinger. Black points out that the bar orders would
extinguish his indemnity claims against Torys and KPMG. On the other hand, the respondents
submit that the bar orders are economically neutral for Black and other non-settling defendants.
This is because Hollinger waives its right to claim joint and several liability with respect to shared
liability between settling and non-settling defendants if the non-settling defendant can establish a
right to contribution and indemnity from a settling defendant.

DECISION OF THE MOTION JUDGE

8 The motion judge found that litigation settlement privilege applied to the terms of the two
settlement agreements. He concluded that the onus to establish that a sealing order protecting the
confidentiality of the amounts of the settlements was in the public interest had been satisfied and
that the test set out in Sierra Club of Canadav. Canada (Minister of Finance), [2002] 2 S.CR. 522
("Sierra Club") had been met.

9  On the motion judge's suggestion, the sealing order included a "comeback" clause, permitting
any party affected by the settlement motion to request relief from the sealing order if it operated in a
manner that would prevent that party from making full submissions as to the approval of the
settlement.

ISSUES
10  Black submits:

1.  That the evidence was insufficient to justify a sealing order and departure
from the open court principle;

2. That the requirement that a party seeking disclosure of the settlement
amounts must sign a confidentiality agreement imposes an undue burden;
and

3. That the respondents have waived privilege.

ANALYSIS
1. Sufficiency of the evidence 1o justify a sealing order.

11 Itis common ground that the motion judge applied the correct legal test, r_1ame1y that Jaid
down by the Supreme Court of Canada in Sierra Club at para. 53:

A confidentiality order ... should only be granted when:
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(a) such an order is necessary in order to prevent a serious risk to an important
interest, including a commercial interest, in the context of litigation
because reasonably alternative measures will not prevent the risk; and

(b)  the salutary effects of the confidentiality order, including the effects on the
right of civil litigants to a fair trial, outweigh its deleterious effects,
including the effects on the right to free expression, which in this context
includes the public interest in open and accessible court proceedings.

12 Before us, theré were two significant concessions.

13 First, the respondents indicated that they place no reliance upon the portions of the Litigation
Trustee's affidavit referring to the "commercial sensitivity" of the redacted terms of the settlement.
They rely solely upon the evidence that public disclosure of the settlement amounts before the
agreements had been approved "would undermine the Litigation Trustee's initiatives with respect to
... litigation with KPMG or Torys, in the event that the settlements are not approved.”

14  Second, Black conceded that his attack on the terms of the sealing order rests on the open
court principle and that he does not assert that the terms of the sealing order give rise to any
procedural disadvantage.

15 The respondents assert that their interest in maintaining the confidentiality of the amounts of
the proposed settlements falls squarely within litigation settlement privilege. Simply put, the
respondents say that should the settlement agreements not be approved, they would be unfairly
prejudiced in the litigation that would follow if they had to disclose publicly the amounts they were
prepared to pay or accept in settlement of the claims asserted by the Litigation Trustee.

16 Itis well established that in order to foster the public policy favouring the settlement of
litigation, the law will protect from disclosure communications made where;

1) thereis a litigious dispute;

2)  the communication has been made "with the express or implied intention it
would not be disclosed in a legal proceeding in the event negotiations failed;"
and

3)  the purpose of the communication is to attempt to effect a settlement: see Bryant,
Lederman & Fuerst, The Law of Evidence in Canada, 3d ed. (Markham:
LexisNexis, 2009) at p. 1033, s. 14.322); Inter-Leasing Inc. v. Ontario (Minister
of Finance) (2009), 256 O.A.C. 83 (Div. Ct.).

17 We agree with the motion judge that those conditions are met here. We see no error in the
motion judge's conclusion that "[1]itigation settlement privilege ... applies in this case at least until
the Court either accepts or rejects the settlement", In the context of this case, Hollinger, Torys and
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settlement requiring court approval is based on the facts and circumstances of this case, and we
leave to another day the issue of whether the privilege always attaches to other settlements requiring
court approval, for example, class action settlements or infant settlements, where different values
and considerations may apply.

25 Nor do we agree with Black's argument that because the litigation settlement privilege would
still prevent any party from introducing the terms of the settlement into evidence in any frial that
might follow should the court not approve the settlements, the information can now be made
available to the public at large. We know of no authority that limits the reach of litigation seftlement
privilege in this manner. Moreover, the argument that no harm could flow from full public
disclosure appears to us to ignore the practical reality that allowing for full public disclosure of all
terms of the settlement agreements prior to court approval would have a very perverse effect on the
desired incentives to engage in settlement discussions in the context of high stakes, high profile
litigation. '

2. Did the confidentiality agreement impose an undue burden?

26 We see no merit in the submission that Black's right to obtain disclosure of the settlement
amounts was unduly burdened by the term of the sealing order requiring him to sign a
confidentiality agreement as a pre-condition to disclosure. This term of the sealing order protects
the non-settling parties' procedural right to have full access to the terms of the settlement -
agreements while maintaining the protection of the litigation settlement privilege. It is only if Black
uses the privileged information for some improper purpose that he would face the prospect of some
sanction for breach. Contrary to the submission that that sanction would inevitably be "draconian,"
it would be a matter for the discretion of the court to decide an appropriate sanction in the
circumstances and we see no reason to fear that the court would decide to impose a sanction that did
not fit the circumstances of the case.

27 We add here that we do not consider the terms of the bar orders relevant to the issue of the
sealing order. Neither the motion judge nor this court was asked to pass upon the appropriateness of
the bar orders at this stage and as the sealing order allows Black to obtain full disclosure of the
terms of the settlement, Black suffers no disadvantage if he chooses to challenge the settlement on
the ground that the bar orders should not be approved.

3. Did the respondents waive privilege?

28 Black submits that by putting virtually all of the terms of the settlements on the public record
and by disclosing the redacted portions of the settlement agreements to those non-settling parties
who sign confidentiality agreements, the respondents have waived privilege.

Gy e e et e ceio e A e t—— v A e et - e

29 We disagree. These terms were imposed by court order (albeit at the suggestion of the parties)
and we fail to see how or why abiding by the terms of a court order should result in a finding that a
party has waived privilege. Moreover, in our view, this argument is inconsistent with Black's
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purported reliance on the open court principle as requiring disclosure of the settlement amounts.
The terms of the order said to amount to a waiver of privilege were plainly motivated to ensure that
the sealing order was minimally intrusive on the open court principle. To accept Black's submission
that those terms of the order constitute waiver would be to require sealing orders to be more
restrictive than necessary to protect the public interest in fostering settlements. Such a rule would be
self-defeating and contrary to the public interest in open access to court proceedings.

4. Conclusion

30 We conclude that the sealing order strikes an appropriate balance between the public interest
in the promotion of settlements and the public interest in the open court principle:

(i) the public interest in the promotion of settlements and the protection of
settlement privileged information and communications is met by the
sealing of the redacted portions of the settlement agreements from the
public record; and

(if)  the public interest in the open court principle is met by the public
disclosure of all but the redacted terms of the settlement agreements, and
the time-limited nature of the sealing order, lasting only so long as the
settlements remain contingent on court approval.

31 In addition, the sealing order strikes the appropriate balance between the competing private
interests of the parties:

()  the settling parties' interest in maintaining the confidentiality of their
privileged information is met by the sealing of the redacted portions of the
Settlement Agreements;

(i) the interests of all non-settling defendants (including Black) are met by the
approval of the confidentiality agreement provision affording them access
to the redacted portions of the settlement agreements and thereby enabling
them to respond meaningfully to the settlement approval motion.

DISPOSITION

32 The appeal is dismissed. In accordance with the agreement of counsel, the respondents
Hollinger, Torys and KPMG are entitled to costs of $10,000 each, inclusive of disbursements and
applicable taxes.

S.T. GOUDGE J.A.
RJSHARPEJA.
'A.KARAKATSANIS T.A.
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