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August 6, zoto

1. INTRODUCTION

Pursuant to an order of the Ontario Superior Court of Justice (the "Court") made on June t7,

2oog, as amended and restated (the "Initial Order")r, Tenere of Canada Inc. (formerly,

Eddie Bauer of Canada, Inc.) ("Tenere") and Yuma Customer Seruices Inc. (formerþ, Eddie

Bauer Customer Services Inc.) ('Yuma") (jointly, the "Company") were granted protection

under the Companies' Creditors Arrongement Act ("CCAr\"¡ and RSM Richter Inc.

("Richter") was appointed the Monitor (the "Monitor"). A copy of the Initial Order is

attached as Appendix "4".

This report ("Report") is filed by Richter in its capacity as Monitor.

r The Initial Order was amended and restated on consent shortly after its issuance to include provisions
requested by counsel to certain landlords and by counsel to the US DIP Lender.

RSM Richter is an independent member firm of RSM lnternational,

an afflliation of independent accounting and consulting firms.
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On June 17, 2olg, Amargosa, Inc. (formerþ, Eddie Bauer, Inc.) ("Amargosa"), the

Company's US based parent company, and certain other US affiliates (collectively, "Eddie

Bauer US"), commenced reorganization cases under chapter rr of title rr of the United States

Code in the United States Bankruptcy Court for the District of Delaware (the "US Court")

(the "Chapter 11 Proceedings"). The Company is not subject to the Chapter rr Proceedings.

A cross-border protocol was approved by this Honourable Court on June 25,2oo9.

1.1 Purposes of this Report

The purposes of this Report are to:

a) Provide background information about the Company and these proceedings;

b)

c)

Set out the proposed allocation of costs between the estates of Tenere and
Yuma;

Summarize the basis on which it is proposed that the Directors' Charge (as

defined in the Initial Order) be discharged and released and the
Administration Charge (as defïned in the Initial Order) be reduced from
$5oo,ooo to $z5o,ooo;

Provide an update on the funds available for distribution and the status of
potential tax refunds owing to Tenere;

Set out the proposed distributions of: (i) the remaining Canadian Proceeds
(as defined 

-belõw) to Amargosa in the amount of US$2.r8 million and to
Canada Revenue Agency ("CRA") in the amount of US$7o,ooo; and (ii)
provincial tax refunds in the amount of $r.r million to Amargosa (collectively,

ihe "Proposed Distributions"), subject to a holdback in respect of the
Administration Charge;

Provide an overview of the Monitor's activities since April 20, 2o1o, the date

on which its activities were previousþ approved; and

Recommend that this Honourable Court make an order:

d)

Discharging and releasing the Directors' Charge;

Reducing the Administration Charge from $5oo,ooo to $z5o,ooo;

Authorizing and directing the Monitor to make the Proposed
Distributions;

e)

Ð

s)

a

a

a



a

a

a

Page 3

Authorizing and directing the Monitor to make further distributions to
Amargosa up to the amount of Amargosa's admitted claim against
Tenere without further Court order;

Granting the Company's request for an extension of its stay of
proceedings from September 30, 2o1o, the date that the stay expires,

to December 31, zoro; and

Approving the Monitor's activities, as described in this Report.

2. BACKGROUND

Eddie Bauer US and the Company (ointly, the "Eddie Bauer Group") sold outerwear,

apparel and accessories, as well as down products for the home, including comforters,

pillows and throws. Eddie Bauer Holdings, Inc. was a publicþ traded company, the shares

of which were listed on the NASDAQ Global Market under the trading symbol "EBHI". The

Eddie Bauer brand is internationally recognized and Eddie Bauer products are available at

approximateþ gZo retail and outlet stores, including approximately g6 retail stores located

throughout Canada, one Canadian warehouse store, catalogue sales and on the Eddie Bauer

Group's website. At the commencement of these proceedings, the Company employed

approximately gSS individuals in Canada.

2.1 The Transaction

At a joint hearing conducted on July 22, zoog, the US Court and this Honourable Court

approved a transaction ("Transaction") between the Eddie Bauer Group and Everest

Holdings LLC, an affiliate of Golden Gate Private Equity, Inc. (the "Purchaser"). The

Transaction included, among other things, the purchase and sale of all of the Company's

business and assets. The purchase price was US$286 million, of which US$rr million (the

"Canadian Proceeds") was allocated to the Company's assets. The Transaction closed on

August S, 2oog and the Canadian Proceeds were paid to the Monitor and deposited into a

trust account which it controls (the "Trust Account").
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The Transaction did not set out an allocation of the Canadian Proceeds between Tenere and

Yuma. The allocation was addressed in the Monitor's eighth report to Court dated April zo,

zoro (the "Eighth Report"), a copy of which is attached (without appendices) as Appendix

"B'. Pursuant to a Court order dated May tz, zOrO (the "May rzth Order"), the Court

authorized the allocation of the Canadian Proceeds between Tenere and Yuma of

approximately US$ro.9z3 million (gg.go/o) and US$ZZ,ooo (o.7o/o), respectively. A copy of

the May rzú Order is attached as Appendix "C".

2.2 Glaims Procedure

Pursuant to a Court order dated JuIy zz, 2oog, the Monitor conducted a claims procedure

which solicited pre-filing claims against the Company, post-filing restructuring claims and

claims against the Company's directors and officers (the "Claims Procedure"). The results of

the Claims Procedure were detailed in the Eighth Report, and are summarized as follows:

The Company has no secured creditors;

The principal creditor of Tenere is Amargosa - its admitted claim totalled
approximately US $ rr. z million (C$ rz million) ;

Tenere's other unsecured creditors were CRA, with an admitted claim of
approximatd $r95,ooo, and three creditors having claims totaìling $1,2o-o
(wtricfr claims have been paid in full). CRA is presentþ holding refunds
owing to Tenere which exceed the value of CRA's unsecured claim against
Tenere; and

CRA is the sole creditor of Yuma. CRA fïled claims against Yuma totalling
approximatety $6.g million, of which at least $z5o,ooo is undisputed and has

been admitted as an unsecured claim.

The limited number of claims filed in the Claims Procedure resulted from the assumption by

the Purchaser of the majority of the Company's landlord and vendor obligations.

Additionaþ, the Initial Order authorized the Company to pay for pre-filing goods and

a

a

a

servlces
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2.3 Distributions of the Ganadian Proceeds

Pursuant to the May rzth Order, the Monitor distributed US$2.8 million to Amargosa and

approximately $r,zoo to the holders of three admitted unsecured claims against Tenere.

These distributions left Amargosa as the sole remaining creditor of Tenere excluding CRA,

which is presentþ holding refunds owing to Tenere in excess of its claims against Tenere.

The Monitor understands that the ultimate beneficiary of distributions to Amargosa of the

Canadian Proceeds is Wilmington Trust Company ('Wilmington"), in its capacity as agent to

the pre-petition term lenders to Eddie Bauer US.

3. COST ALLOCATION

Professional fees of approximately $r million have been funded from the Canadian Proceeds,

including the fees of the Company's legal counsel, the Monitor and its legal counsel and

Deloitte & Touche Inc. ("Deloitte"), the Company's tax advisor. To date, these costs have not

been allocated between Tenere and Yuma. As noted above, the May rzth Order approved the

basis on which the Canadian Proceeds were to be allocated, being 99.3"/o and o.7o/o between

Tenere and Yuma, respectiveþ. The Company believes that it is appropriate that the same

allocation be used to allocate the costs between the two estates. On this basis, the costs

allocable to Yuma would be approximately US$7,ooo, leaving US$7o,ooo2 of the Canadian

Proceeds available for distribution from Yuma. The Monitor understands that the affected

stakeholders (CRA, Eddie Bauer US and Wilmington) have either consented to, or advised

that they are not opposed to, the cost allocation. The Monitor believes that the proposed

allocation is reasonable and appropriate in tlte circumstances.

, Calculated as follows: Canadian Proceeds allocated to Yuma (US$Z,ooo) less costs of Us$7,ooo.
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4. ASSETS UNDER ADMINISTRATION

4.1 Cash

There is presentþ approximately $r.36 million and US$2.25 million in the Monitor's

Canadian and US Trust Accounts, respectively. The balance in the US Trust Account

represents the remaining Canadian Proceeds. The balance in the Canadian Trust Account

represents the proceeds of provincial tax refunds recentþ collected on behalf of Tenere. A

statement of receipts and disbursements for the period ending August 4, 2olo is attached as

Appendix "D".

4.2 PotentialTaxRefunds

The Monitor has corresponded routinely with Deloitte in respect of potential tax refunds

that may be owing to Tenere. Based on discussions with Deloitte, the Monitor understands

that the Company's fiscal zoog tax return (which was fÏled at the end of June, 2o1o) reflects

a refund of approximately $5.9 million owing to Tenere resulting from tax loss carrybacks.

CRAwill be performing an audit prior to releasing any refunds to Tenere.

In addition to the tax refunds being pursued by Deloitte, there is an ongoing Competent

Authority transfer pricing refund request being administered by Gowling Lafleur Henderson

LLP ("Gowlings"). Gowlings was engaged on a contingency fee basis in accordance with a

Court order made on December 8, zoo9. The Monitor understands that this refund could be

significant; however, the timing and quantum of the refund is uncertain.

Other than the funds on deposit in the Trust Accounts and these potential tax refunds, tJre

Monitor is not aware of any significant assets remaining to be realized upon.
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5. COURT ORDERED CHARGES

The May rzth Order discharged and released the Intercompany Charge (as defined in the

Initial Order) in favour of Amargosa. The status of the other two Court-ordered charges,

being the Administration Charge and the Directors' Charge, is detailed in the following

sections of this Report.

5.1 Administration Charge

The Administration Charge provides a charge in favour of the Company's legal counsel, the

Monitor and its legal counsel and Deloitte. As of the date of this Report, the professional

fees through to the end of June, zoto have been paid. Pursuant to the May rzth Order, the

Administration Charge was reduced from $r million to $5oo,ooo. The Monitor intends to

withhold gz5o,ooo on account of the Administration Charge through to the completion of

these proceedings. The Monitor believes it is appropriate that the Administration Charge be

reduced from $5oo,ooo to $z5o,ooo.

5.2 Directors Charge

The Eighth Report details one potential claim subject to the Directors' Charge, being an HST

claim fïled by CRA against Yuma in the amount of approximately $3.7 million. A significant

portion of this claim ($S.S mi[ion) was disallowed by the Monitor and was subject to the

dispute process set out in the Claims Procedure. The May tzth Order authorized the Monitor

to withhold the full amount of the Directors' Charge ($z million) pending resolution of this

matter.

Since the making of the May rzth Order, there have been discussions and communications

among representatives of CRA, the Company, Wilmington, the Monitor and/or their

respective legal counsel concerning CRA's claim, including whether CRA would pursue the
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Directors of Yuma for any shortfall related to the HST obligations. On July t4, zoro, CRA

confïrmed that it would not be pursuing Yuma's Directors in respect of this claim.

Based on the foregoing, the Monitor is not aware of any additional claims that may be

subject to the Directors' Charge. Accordingly, the Monitor believes it is appropriate for the

Directors' Charge to be released and discharged. The Monitor understands that counsel to

the Company has advised the directors that the Directors' Charge will be released and that

the motion record will be served upon them.

6. DISTRIBUTION OF FUNDS

The Company is seeking this Honourable Court's approval of the following distributions

from the Canadian Proceeds in the Monitor's possession:

US$2.r8 million to Amargosa, as a partial distribution to be applied against
its admitted claim against Tenere; and

US$7o,ooo to CRA, as a distribution to be applied against its admitted claim
againstYuma.

The distributions noted above represent the balance of the Canadian Proceeds in the

Monitor's Trust Account, leaving the tax refunds collected.

The Company is also seeking approval of a distribution to Amargosa of $r.r million,

representing a portion of the provincial tax refunds recentþ collected by the Monitor.

The Proposed Distributions would leave approximately $z5o,ooo in the Monitor's Trust

Account, being the proposed holdback for claims subject to the Administration Charge. The

Monitor believes this amount is sufficient to fund the professional fees through to the

completion of these proceedings. The Monitor also understands that the Company's legal

counsel, Goodmans LLP ("Goodmans"), has a retainer of approximateþ $roo,ooo.

a

a
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6,1 Future Distributions

The amount owing to Amargosa is presently approximateþ US$g.+ million. After the

Proposed Distributions, approximateþ US$teo,ooo would remain outstanding, calculated

as follows:

Amargosa's admitted claim in the Claims Procedure
Interim distribution pursuant to the May tzth Order
Proposed distribution - balance ofthe Canadian Proceeds
Proposed distribution - tax refunds
Balance outstanding

(US$ooos)
17,2OO

(z,8oo)

120

The Company is seeking this Honourable Court's approval to make further distributions to

Amargosa up to the amount owing to Amargosa, without further order of this Honourable

Court.

7, COMPANY'S REQUEST FOR AN EXTENSION

The Monitor supports the Company's request for an extension of the stay of proceedings for

the following reasons:

The Company is acting in good faith and with due diligence;

An extension will provide the Company and the Monitor with the opportunity
to work with Deloitle and Gowlings to pursue the tax refunds that may be
owing to the Company, as described in Section 4.2 of this Report; and

An extension will enable the Monitor to work with CRA to resolve the
remaining outstanding issues in respect of CRA's claim against Tenere under
the Claims Procedure.

a

a

a

3 Assumes Canadian dollars translated to US dollars at par



Page ro

Given the nature of the outstanding issues, being tax matters which typicaþ are not resolved

on a timeþ basis, the Monitor believes an extension of the stay of proceedings until

December g1, 2o1o is reasonable as it should eliminate the need to bring a further motion

soleþ for the purpose of extending the stay of proceedings prior to September go, 2o1o,

being the date on which the stay would expire pursuant to the May rzth Order.

7.1 Cash Flow

A cash flow projection has not been prepared for the stay extension period. The remaining

costs in these proceedings Qargely professional fees) are to be funded from the holdback.

8. OVERVIEW OF THE MONITOR'S ACT¡VITIES

In addition to the activities described in this Report, the Monitor's activities have included:

Corresponding with legal counsel in connection with various matters in these
proceedings, including the potential CRA claims against the directors and
offìcers of Yuma;

Dealing with legal counsel concerning various distribution issues, including
the allocation of costs between Tenere and Yuma;

Corresponding extensiveþ with Deloitte and the Company's former in-house
tax advisors, regarding tax issues;

Filing an extension request with CRA regarding Yuma's Notice of Objection;

Corresponding with representatives from Gowlings with regards to the
Competent Authority refund application process;

Facilitating pa5rments, filing tax returns and following up on potential tax
refunds on behalf of the Company in accordance with a Court order dated
August 20,2oog;

Completing the administration of the Claims Procedure in accordance with
the Claims Procedure Order;

Facilitating the distributions authorized pursuant to the May tzth order;

a

a

a

a

a

a

a

a

a Reviewing documents filed with the US Court in the Chapter rr Proceedings;
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Responding to creditor inquiries regarding the CCAA proceedings and the
Claims Procedure;

Placing on the Monitor's website copies of materials fìled in these
proceedings;

Corresponding with counsel concerning the issues described in this Report;

Drafting this Report; and

Other matters pertaining to the administration of this mandate.

9. CONCLUSION AND RECOMMENDATION

Based on the foregoing, the Monitor respectfuþ recommends that this Honourable Court

make an order granting the relief detailed in Section r.r(g) of this Report.

a

a

a

a

a

*f*

which is respectfuþ submitted,

RSM RICHTER INC.
IN ITS CAPACITYAS CCAAMONITOR OF
EDDIE BAUER OF CAI\TADA, INC. A}ID
EDDIE BAUER CUSTOMER SERVICES INC.
AND NOT IN ITS PERSONAL CAPACITY



Appendix K^))



.'

Court File No, 09-8240-CL

ONTARIO
SI]PERIOR COURT OF JI'STICE

COMMERCIAL LIST

MORAWETZ

)
)
)

WEDNESDAY, THE 17TH

DAY OF'JLINE,2OO9

on' THE COMPANIES', CRED ITO RS AHRANGEMENT,4CT' R.S.C.

1985, c. C-36' AS AMENDED

AND IN TIIE MATTER OF'A PLAN OT COMPROMTSE ORÄRRANGEMENT OF

EDDIE BAUER OF CANADA,INC. AND EDDIE BAUER CUSTOMER SERVICES INC.

Applicants

AMENDED AND RESTATED INITIAL ORDER

THIS APPLICATION, made by the Applicants, pursuant to the Campanies' Creditors

Arrangemenllcl, R.S.C. 19q5, c. C-36, as amended (the "CCAA") was heardthis day at330

University Ave.nue, Toronto, Ontario.

ON READING the affidavit of Marvin Edward Toland s\ilorn June 17, 2009 (the

o,Toland Affidavit"), and the Exhibits thereto, and on hearing the submissions of oounsel for the

Applicants, counsel for Rainier Holdings LLC, counsel for Bank of America, N.A', and counsel

for the proposed monitor, RSM Richter Inc. ("Richter"), and on reading the consent of Richter

to act as the monitor of the Applioants (in such capacity, the "Monitor"),

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Application and the

Application Record is hereby abridged so that this Application is properly returnable today and

hereby dispenses with further service theieof'
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APPLICATION

2. THIS COURT ORDERS AND DECLARES that the Applicants are companies to

which the CCAA applies,

PLAN OF ARRANGEMENT

3. TIIIS COIJRT ORDERS that the Applicants shall have the authority to file and may,

subject to further order of this Court, file with this Court a plan of compromise or anangement

ftereinafter referred to as the "Plan") between, inter alia, the Applicants and one or more classes

oftheir secured and/or unsecured creditors as they deem appropriate'

POSSESSION OF PROPERTY AND OPERATIONS

4. THIS COURT ORDERS that the Applicants shall remain in possession and control of

their current and future assets, undertalcings and properties of every nature and kind whatsoever,

and wherever situate including all proceeds thereof (the "Propert¡r"). Subject tq further Order of

this Court, the Applicants shall continue to carry on business in a manner consistent with the

preservation of their business (the "Business") and Property. The Applicants shall be authorized

and empowered to continue to retain and employ {he employees, consultants, agents, experts,

accountants, counsel and such other persons (eollectively "Assistants") currently retained or

employed by them, with liberty to retain such further Assistants as they deem reasonably

necessary or desirable in the ordinary course of business or for the canying out of the terms of

this Order.

5. THIS CqURT ORDERS that the Applicants shall be entitled to oontinue to utilize the

central cash management system currently in place as desuibed in the Toland Affidavit or

replace it with another substantially similar central cash management system (the "Cash

Managemeut System") and that any present or future bank providing the Cash Management

System shall not be under any obligation whatsoever to inquire into the propriety, validity ot

legality of any transfer, payment, collection or other action taken under the Cash Management

System, or as to the use or application by the Applicants of funds transferred, paid, collected or

otherwise dealt with in the Cash Management System, shall be entitled to provide ths Cash

Management System without any liability in respect thereof to any Person (as hereinafter
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defined) other than the Applicants, pursuant to the terms of the documentation applicable to the

Cash Management System, and shall be, in its capacþ as provider of the Cash Management

System, an unaffected creditor under the Plan with regard to any claims or expenses it may suffer

or incur in connection with the provision of the Cash Management System,

6. THIS COURT ORDERS that the Applicants shall be entitled but not required to pay the

following expenses whether incurred prior to or after this Order:

(a) all outstanding and future lvages, salaries, employee and pension benefits,

vacation pay, bonuses and expenses payable on or after the date ofthis Order, in

each case incurred in the ordinary cornse of business and consistent with existing

compensation policies and anangements;

(b) the fees and disbursements of æry Assistants retained or employed by the

Applicants in lespect ofthese proceedings, at their respective standa¡d rates and

charges; and

(c) amounts owing for goods and services actually supplied to the Applicants prior to

the date of this Order.

7. THIS COURT ORDERS that, except as otherwise provided to thp conhary herein, the

Applicants shall be entitled but not required to pay all reasonable expenses incurred by the

Applicants in carrying on the Business in the ordinary course after this Order, and in carrying out

the provisions of this Order, which expenses shall include, without limitation:

(a) ail expenses and oapital expenditures reasonably necessary for the preservation of

thê Property or the Business inoluding, without limitation, payments on account

of insurance (including directors and offltcers insurance), maintenance and

security services; and

(b) payment for goods or services actually supplied to the Applicants following the

date of this Order

B. THIS COURT ORDERS that the Applicants shall remit, in accordance with legal

requirements, or pay:
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(a) any statutory deemed trust amounts in favour of the Crown in right of Canada or

of any Province thereof or any other taxation authority which are required to be

deducted from employees' wages, including, without limitation, amounts in

respect of (i) employment insurance, (ii) Canada Pension Plan, (iii) Quebec

Pension Plan, and (iv) incometaxes;

(b) all goods and services or other applicable sales taxes (collectively, o'Sales Taxes")

required to be remitted by the Applicants in corureotion with the sale of goods and

services by the Applicants; and

(c) any amount payable to the Crown in right of Canada or of any Province thereof or

any political subdivision thereof or any other taxation authority in respect of

municipal rcalty,municipal business or other taxes, assessments or levies of any

nature or kind which are entitled atlaw to be paid in priority to claims of secured

creditors and which are attributable to or in respect of the carrying on of the

Business by the APPlicants.

g. THIS COSRT ORDERS that, until such time as the Applicants deliver a notice in

writing to repudiate a rsal property lease in accordance with paragraph 11(c) of this Order (a

.oNotice of RepudÍation ), the Applicants shall'pay all amounts constituting rent or payable as

rent under real properry leases (including, for greater certainty, common area maintenanoe

charges, utilities and realty tæ<es and any other amounts payable to the landlord under the lease)

or as otherwise may be negotiated between the Applicants and the landlord from time to time

("Rent"), for the period commencing from and including the date of this Order monthly, in

advance. On the date of the first of such payments, any alrears relating to the period

commencing from and including the date of this Order shall also be'paid. Upon delivery of a

Notice of Repudiation, the Applicants shall pay all Rent due for the notice period stipulated in

parugraph 11(c) of this Order, to the extent that Rent for such period has not already been paid.

10, THIS COURT ORDERS that, except as specifically permitted herein, the Applicants

are hereby directed, until further Order of this Court: (a) to make no payments of principal,

interest thereon or otherwise on account of amounts owing by the Applicants to EB Inc. (as

defined below) as of the date hereof; (b) to grant no security interests, trust, liens, charges or
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encumbrances upon or in respect of any of their Property; and (c) to not grant credit or incur

liabilities except in the ordinary cotrse of the Business,

RESTRUCTURING

11. THIS COURT ORDERS that the Applicants shall, subjeot to any covenants contained

in the New Intercompany Loan Documents (as deflned below) except that subsection li(c)

below shall apply regardless of the covenants contained in the New Intercompany Loan

Documents, have the right to:

(a) permanently or temporarily cease, downsize or shut down any of their business or

operations and to dispose of redundant or non-material assets not exceeding

$250,000 in any one transaction or $500,000 in the aggregate, subject to

paragraph 1 1 (c), if applicable;

(b) terrninate the employment of such of their employees or temporarily lay off such

of their êmployees as they deem appropriate on such terms as may be agreed upon

between the Applicants and such employee, or failing such agreement, to deal

with the consequences thereof in the Plan;

(c) in accordance with paragraphs 72 and 13, vacate, abandon or quit the whole but

not part of any leased premises andior repudiate any real property lease and any

ancillary agreements relating to any leased premises, on not less than fourteen

(14) days notice in writing to the relevant landlord on such terms as may be

agreed upon between the Applicants and such landlord, or failing such agreement,

to deal with the oonsequences thereof in the Plan; and

(d) repudiate such of their arrangements or agreements of any nature whatsoever,

whether oral or written, as the Applicants deern appropriate on such terms as may

be agreed upon between the Applicants and such counter-parties, or failing such

agreement, to deal with the consequences thereof in the Plan'

all of the foregoing to permit the Applicants to proceed with an orderly restructwing of the

Business (the "Restructuring").
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12. THIS COURT ORDERS that the Applicants shall provide each of the relevant landlords

with notioe of the Applicants' intention to remove any fixtures from any leased premises at least

seven (7) days prior to the date of the intended removal, The relevant landlord shall be entitied

to have a representative present in the leased premises to observe such removal and, if the

landlcjrd disputes the Applicants' entitlement to remove any such fixture under the provisions of

the lease, sucli.iixture shall remain on the premises and shall be dealt with as agreed between any

applioable secw'ed creditors, such landlord and the Applioants, or by further Order of this Court

upon application by the Applicants on at least two (2) days notice to such landlord and any such

secured creditùrs. If the Applicants repudiate the lease governing such leased premises in

accordance'with paragraph 11(c) of this Order and vacate such leased premises, they shall not be

required to pay Rent under such lease pending resolution of any such dispute (other than Rent

payable for the notice period provided for in paragraph 1l(c)ofthis order), and the repudiation

of the lease shall be without prejudice to the Applicants' claim to the fixtures in dispute,

1 3. THIS COURT ORDERS that if a Notice of Repudiation is delivered, then (a) during the

notice period priolto the effective time of the repudiation, the landlord may showthe affected

leased premises to prospective tenants during normal business hours, on giving the Applicants

and the Monitor 24 hours' prior written notice, and (b) at the effective time of the repudiation,

the relevant landlord shall be entitled to take possession of any suoh leased premises without

waiver of or prejudice to any ciaims or rights such landlorcl may have against the Applicants in

respect of such lease or leased premises and such landlord shall be entitled to notify the

Applicants of the basis on which it is taking possession and to gain possession of and re-lease'

suoh leased premises to any third party or parties on such terms as such landlord considers

advisable, provided that nothing herein shall relieve such landlord of its obligation to mitigate

any damages claimed in corurection therewith'

14. THIS COURT ORDERS that, subject to the rights of a trustee in bankruptcy, (i) subject

to the paragraphs 9, 1I, 12 and 13 of this Order, or except as expressly permitted by the terms of

the Applicants, real property leases (collectively, the "Leases"), none of the Leases shall, absent

further order of the court, be amended or væied, or deemed to be amended or varied, in any

way without obtaining the prior written consent of the applicable landlords (collectively, the

,.Landlords'); and (ii) where any Leases are not, in accordanoe with their terms, tansferable or
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assignable to a pwchaser without first obtaining the consent of the applicable Landlord, none of

the Leases shall, absent further Order of the Court, be transferred, oonveyed, assigned or vested

in a purchaser by operation ofthis Order, save and except to the extent that respective consents

have been, or are in the firture, obtained from the respective Landlords.

NO PROCEEDINGS AGAINST THE APPLICANTS OR THE PROPERTY

15. THIS COURT ORDERS that until and including July 17,2009, or such later datc as

this Court may order (the "Stay Period"), no proceeding or enforcement process in any court or

tribunal (each, a "Proceeding") shall be commenced or continued against or in respect of the

Applicants or the Monitor, or affecting the Business or the Property, except with the written

consent of the Applicants and the Monitor, or with leave of this Court, and any and all

Proceedings currently under way against or in respect of either of the Applicants or affecting the

Business or the Property are hereby stayed and suspended peniling further Order of this Court:

NO EXERCISE OF RIGTITS OR REMEDIES

16, TIIIS COURT ORDERS that during the Stay Period, all rights and remedies of any

individual, firm, corporation, governmentat body or agency, or any other entities (all of the

foregoing, collectively being "Persons" and each being a l'Person") against or in respect of

either of the Applicants or the Monitor, or affecting the Business or the Property, are hereby

stayed and suspended except with the written consent of the Applicants and the Monitor, or leave

of this Court, provided that nothing in this. Order shall (i) empower the Applicants to cany on

any business which the Applicants are not lawfully entitled to carry on, (ii) exempt the

Applioants from compliance wilh statutory or regulatory provisions relating to health, safety or

the enviionment, (iii) prevent the filing of any registration to preserve or perfect a security

interest, or (iv) prevent the registration ofa claim for lien,

NO INTERFERENCE \ryITII RIGHTS

L7. THIS COURT ORDERS that, during the Stay Period, no Person shall discontinue, fail

to honour, alter, interfere with, repudiate, terminate or oease to perform any right, renewal right,

contract, agreemenl licence or permit in favour of or held by the Applicants, exoept with the

written consent of the Applicants and the Monitor, or leave of this Court,



-8-

CONTINUATION OF' SERVICES

1g, TIITS COURT ORDERS that, during the Stay Period, all Persons having oral or written

agreements with the Applicants or statutory or regulatory mandates for the supply of goods

and/or services, inoluding without limitation all computer software, communication and other

data services, centralized banking selices, payroll services, insurance, transportation, services,

utility or other services to the Business or the Applicants, are hereby restrained until further

Order of this Court from discontinuing, altering, interfering with or terminating the supply of

such goods or services as may be required by the Applicants, and that the Applicants shali be

entitled to the continued use of their current premises, telephone numbers, facsimile numbers,

internet addresses and domain names, provided in each case that the normal prices or charges for

all such goods or services received after the date of this Order arc paid by the Applicants in

accordance with normal payment practices of the Applicants or such other practices as may be

agreed upon by the supplier or service provider and each of the AppLicants and the Monitot, or as

may be ordered bY this Court.

NON-DEROGATION OF RIGHTS

19. THIS COURT ORDERS that, notwithstanding anything else contained herein, no

oreditor of the Applicants shall be under any obligation after the making of this Order to advance

or re-advanoe any monies or otherwise extend any credit to the Applicants. Nothing in this

Order shall derogate from the rights confered and obligations imposed by the CCAA.

PROCEEDINGS AGAINST DIRECTORS AND OFFICERS

20, THIS COIJRT ORDERS that, during the stay Period, and except as permitted by

subsectiori I 1.5(2) of the CCAA, no Proceetling may be commenced or continued against any of

the former, current or future directors or off,rcers of the Applicants with respect to any claim

against the directors or officers that arose before the date hereof and that relates to any

obligations of the Applicants whereby the directors or officers are alleged under any law to be

liable in their capacity as directors or offrcers for the payment or performance of such

obligations, until a compromise or aruangement in respect of the Applicants, if one is filed, is

sanctioned by this Court or is refused by the creditors of the Applicants or this Court'
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DIRECTORS' AND OF'F'ICERS' INDEMNIFICATION AND CHARGE

Zl. THIS COURT ORDERS that the Applicants shall indemniff their directors and offrcers

from all claims, costs, charges and expenses relating to the failure of the Applicants, after the

date hereof, to make payments of the nature refened to in subparagraphs 6(a), 8(a), 8(b) and 8(c)

of this Order which they sustain or incur by reason of or in relation to their respective capaoities

as directors and/or off,rcers of the Applicants except to the extent that, with respect to any offtoer

or director, such off,rcer or director has aotively participated in the breaoh of .any related fiduciary

duties or has been grossly negligent or guilty of wilful misconduct'

ZZ. THIS COURT ORDERS that the directors and officers of the Applicants shall be

entitled to the benefit of and are hereby granted a charge (the "Directors' Charge") on the

Property, which charge shall not exceed an aggregate amount of $2,000,000, as security for the

indemnity provided in paragraph 21 of this Order. The Directors' Charge shall have the priority

set out inparagraphs 39 and 41 herein.

23. TI-IIS COURT ORDERS that, notwithstanding any language in any applicable

insurance policy to the contrary, (a) no inswer shall be entitled to be subrogated to or claim the

benefit of the Directors' Charge, and (b) the Applicants' directors and officers shall only be

entitled to the benefit of the Directors' Charge to the extent that they do not have coverage under

any directors' and officers' insurance policy, or to the extent that such coverage is insufficient to

pay amounts indemniflred in accordance with paragraph 21 of this order,

APPOINTMENT OF MONITOR

24. THIS COURT ORDERS that Richter is hereby appointed pursuant to the CCAA as the

Monitor, an officer of this Court, to monitor the Property and the Applicants' conduct of the

Business with the powers.pnd obligations set out in the CCAA or set forth herein and that the

Applicants and their shareholders, offrcers, directors, and Assistants shall advise the Monitor of

all material steps taken by the Applicants putsuant to this Order, and shall co-operate fully with

the Monitor in the exercise of its por//ers and discharge of its obligations.

25. THIS COURT ORDERS that the Monitor, in addition to its prescribed rights and

obligations under the CCAA, is hereby directed and empowered to:
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(a) monitor the Applicants' receipts and disbursements;

(b) report to this Court at such times and intervals as the Monitor may deem

appropriate with respect to matters relating to the Property, the Business, and such

other matters as may be relevant to the proceedings herein;

(c) assist the Applicants, to the extent required by the Applicants, in their

dissemination of financial and other information to EB Inc. and Bank of America,

N,A, (as agent to the lenders providing certain debtor-in'possession financing to

EB Inc. and certain of its affiliàtes in connection with EB Inc.'s and certain of its

affrliates' bankruptcy petitions under chapter 11 of title 11 of the United States

Code) (the "U.S, Lender") on a periodic basis as agreed to between the

Applicants, the U.S. Lender and EB Inc., which information may be used in these

proceedings;

(d) advise the Applicants in their preparation of the Applicants' cash flow statements

and reporting required by EB Inc,, which information shall be reviewed with the

Monitor;

(e) advise the Applicants in their development of the Plan and any amendments to the

Plan;

(Ð assist the Applicants, to the extent required by the Applicants, with the holding

and adniinistering of creditors' or shareholders' meetings for voting on the Plan;

(g) have fuil and complete access to the boolcs, records and management, employees

and advisors of the Applicants and to the Business and the Property to the extent

required to perform its duties arising under this Order;

(h) be at liberty to engage independent legal counsel or such other persons as the

Monitor deems necessary or advisable respecting the exercise of its powers and

performance of its obligations under this Order;

consider, and if deemed advisable by the Monitor, prepare a report and

assessment on the Plan; and

(Ð
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0) perfonn such other duties as are required by this Order or by this Court from time

to time.

26. THIS COURT ORDERS that the Monitor shall not take possession of the Property and

shall take no part whatsoever in the management or supervision of the management of the

Business and shall not, by fulfilling its obligations hereundet, be deemed to have taken or

maintained possession or control of the Business or Propert¡ oI any part'thereof.

27. THIS COURT ORDERS that nothing herein contained shall require the Monitor to

occupy or to take control, care, charge, possession or management (separately and/or

collectively, "Possession") of any of the Property that might be environmentally contaminated,

might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, releæe

or deposit of a substance contrary to any federal, provincial or other law respecting the

protection, conservation, enhancement, remediation or rehabilitation of the environment or

retating to the disposal of waste or other contamination including, without limitation, the

Canadian Environmental Protection'A"t,fhe Ontario Environmental Protection Act,the Ontarlo

Wøter Resources Act, ot the Ontario Occupational Health and Safety Act and. regulations

thereunder (the "Environmental Legislation"), providod however that nothing herein shall

exempt the Monitor from any duty io report or make disclosure imposed by applicable

Environmental Legislation. The Monitor shall not, as a result of this Order or anything done in

pgrsuance of the Monitor's duties and powers under this Order, be deemed to be in Pqssession of

any of the Property within the meaning of any Environmental Legislation, unless it is actually in

possession.

2g. THIS COURT ORDERS that that the Monitor shall provide any creditor. of the

Applicants and the U.S. Lender with information provided by the Applicants in response to

reasonable requests for information made in writing by such Person addressed to the Monitor.

The Monitor shall not have any responsibility or liability with respect to the information

disseminated by it pursuant to this pæagraph. In the case of information that the Monitor has

been advised by the Applicants is confidential, the Monitor shall not provide such information to

creditors unless otherwise directed by this Court or on such terms as the Monitor and the

Applicants may agree,
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29. THIS COURT ORDERS that, in addition to the rights and protections afforded the

Mouitor under the CCAA or as an officer of this Court, the Monitor shall incur no liability or

obligation as a result of its appointment or the carying out of the provisions of this Order, save

and except for any gtoss negligence or wilful misconduct on its part. Nothing in this Order shall

derogate from the protections afforded the Monitor by the CCAA or any applicable legislation.

30. THIS COURT ORDERS that the Monitor, oounsel to the Monitor and counsel to the

Applicants shall be paid their reasonable fees and disbursements, in each case at their standard

rates and charges, by the Applicants as part of the costs of these proceedings, The Applicants are

hereby authorized and directed to pay the acoounts of the Monitor, counsel for the Monitor and

counsel for the Applicants as and when accounts their respective accounts are rendered'

3l, THIS COURT ORDERS that the Monitor and its legal counsel shall pass their accounts

from time to time, and for this purpose the accounts of the Monitor and its legal coúnsel are

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice.

32. THIS COURT ORDERS that the Monitor, counsel to the Monitor, and the Applicants'

counsel and financial advisors shall be entitled to the benefit ofand are hereby granted a charge

(the ,.Administration Charge") on the Properlry, which charge shall not exceed an aggregate

amo'nt of $1,000,000, as security for their professional fees and disbursements incurred at the

standard rates and chæges of the Monitor and such counsel, both before and after the making of

this order in respect of these proceedings. The Administration Charge shall have the priority set

out inparagraphs 39 and 41 hereof'

INTERCOMPAT.IY FINANCING

33. THIS COURT ORDERS that the Applicants are hereby authorized and empowefed to

obtain and borrow under intercompany promissory grid notes (the "New Intercompany

promissory Notes") issued by the Applicants in favour of'Eddie Bauet, Inc. ("EB Inc.') in order

to finance the Applicants, working oapital requirements and other general corporate pulposes

and capital expenditures (the 'olntercompany Financing"), provided that borrowings in

connection with suoh Intercompany Financing, from and after the date hereof, shall not exceed

U,S.$7,500,000 unless permitted by further Order of this Court'
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34. THIS COURT ORDERS that the Intercompany Financing shall be on the terms and

subject to the conditions set forth in the New Intercompany Loan Documents'

35. THIS COURT ORDERS that the Applicants are hereby authorized and empowered to

execute and deliver the New Intercompany Promissory Notes, general security agreements and

other definitive documents (collectively, the "New Intercompany Loan Documents"), as arc

contemplated in connection with the Intercompany Financing or as may be reasonably required

by EB Inc. pursuant to the terms thereof, and the Applicants are hereby authorized and directed

to pay and perf.orm all of their indebtedness, interest, fees, liabilities and obligations to EB Inc.

under and pursuant to the New Intercompany Loan Documents as and when the same become

due and are to be performed, notwithstanding any other provision of this order.

36. THIS COURT ORDERS that the EB Inc, shall be entitled to the benefit of and is hereby

granted a charge (the "Intercompany Charge") on the Property, which chæge shall not exceed

U.S.$7,500,000 plus accrued and unpaid interest, allowable costs and expenses' The

Intercompany charge shall have the priority set out in paragraphs 39 and 41 hereof.

37. THIS COURT ORDERS that, subject to the provisions of this'order:

(a) EB Inc. may take such steps from time to time as it may deem necessary of

appropriate to file, register, record or perfect the Intercompany Charge or any of

the New Interoompany Loan Documents;

(b) upon the occuffence of an event of default under the New Intercompany Loan

Documents, EB Inc,, upon seven (7) days notice to the Applicants and the

Monitor, may exercÍse any and all of its rights and remedies against the

Applicants or the Property (save that any such rights and rernedies relating to

Leases shall be subjeot to the terms of the applicable Leases) under or pursuant to

the New Intercompany Loan Documents and the Intercompany Charge, including

without limitation, to cease making advances to the Appiicants and set off and/or

consolidate any amounts owing by EB Ino. to the Applicants against the

obligations of the Applicants to EB Inc. under the New Intercompany Loan

Documents or the Intercompany Charge, to mqke demand, accelerate payment

and give other notices, or to apply to this Court for the appointment of a receiver,
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receiver and manager or interim receiver, or for a bankruptcy order against the

Applicants and for the appointment of a trustee in bankruptcy of the Applicants,

and upon the occuffence of an event of default under the terms of the New

Intercompany Loan Documents, EB Inc. shall be entitled to seize and retain

proceeds from the sale of the Property and the cash flow of the Applicants to

repay amounts owing to EB Inc. in accordance with the New Intercompany Loan

Documents and the Intercompany Charge, but subject to the priorities as set out in

paragraphs 39 and 41 of this Order; and

(c) if, as and when EB Inc. executes a collateral assignment of the New Intercompany

LoanDocuments to the U.S. Lender, the foregoing rights and remedies of EB Inc.

shall be enforceable by the U,S. Lender in accordance w:th the terms of the New

Intercompany Loan Documents, including without limitation the agreement

evicte.ncing such collateral assignment,

the foregoing rights and remedies of EB Inc. and the U.S. Lender shall be enforceable against

any trustee in banlauptcy, interim receiver, receiver or receiver and manager of the Applicants or

the Property.

3g. THIS COURT ORDERS AND DECLARES that EB Inc., solely in its capacity as the

provider of the Inte.rcompany Financing, and the u.s. Lender, solely in its capacity as collateral

assignee of the New Interoompany Loan Documents, shall be treated as unaffected in any plan of

arrangement or compromise filed by the Applicants under the CCAA, or any proposal filed by

the Applicants under the Banlrruptcy and Insolvency Aü of Canada (the "BfA'), with respect to

any advances made under the New Intercomþany Loan Documents..

VALIDITY AND PRIORITY OF CHARGES CREATED BY THIS ORDER

39. TIIIS COURT ORDERS that the priorities of the Directors' charge, the Administration

charge and the Intercompany charge, as among them, shall be as follows:

First - Administration Charge (to the maximum amount of $ I ,000,000);
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Second Intercompany Charge (to the maximum amount of

u.s.$7,500,000 plus accrued and unpaid interest, allowable costs and

expenses payable by the Applicants); and

Third - Directors' Charge (to the maximum amount of $2,000,000)

40. TIIIS COURT ORDERS that the filing, registration or perfection of the Directors'

Charge, the Administration Charge or the Intercompany Charge (collectively, the "Charges")

shall not be required, and that the Charges shall be valid and enforceable for all purposes,

including as against any right, title or interest filed, registered, recorded or perfected subsequent

to the Charges coming into existence, nofwithstanding any such failure to file, register, record or

lr"*'t"ts couRT ORDERS rhat each of the charges shall constitute a charge "" *,
property and shall rank in priority to all other security interests, trusts, liens, charges and

encumbrances, statutory or otherwise (collectively, "Encumbrances") in favour of any Person'

42. THIS COURT ORDERS that except as otherwise expressly provided for herein, or æ

may be approved by this Court, the Applicants shall not grant any Encumbrances over any

property that rank in priority to, or pari passu with, any of the Charges, unless the Applicants

also obtain the prior written consent of the Monito¡, EB Inc. and the beneficiaries of each of the

Charges.

43. THIS COURT ORDERS that the Charges shall not be rendered. invalid or

unenforceable and the rights and remedies of the ohargees entitled to the benefit of the Charges

(collectively, the"'Chargees") shall not otherwise be limited or impaired in any way by (a) the

pendency of these proceedings and the declarations of insolvency made herein; (b) any

application(s) for bankruptcy order(s) issued pursuant to BIA, ol any barf<ruptoy order made

pursuant to such applications; (c) the filing of any assignments for the general benefit of

creditors made pursuant to the BIA; (d) the provisions of any federal or provincial statutes; or (e)

any negative covenants, prohibitions or other similar provisions with respect to borrowings,

inculing debt or the creation of Encumbrances, contained in any existing loan documents, lease,

sublease, offer to lease or other agreement (collectively, an "Agreement") which binds the

Applicants, and notwithstanding any provision to the contrary in any Agreement:
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(a) neither the creation of the Charges nor the executiott, delivery, perfection,

registration or performance of the New Intercornpany Loan Documents shall

create or be deemed to constitute a breach by the Applicants of any Agreement to

which they are aparty;

(b) none of the Chargees shall have any liability to any Person whatsoever as a result

of any breaoh of any Agreement caused by or resulting from the creation of the

Charges, or the execution, delivery or performance of the New Intercompany

Loan Documents; and

(c) the payments made by the Applicants pursuant to this Order, the New

Intercompany Loan Documents, and the granting of the Charges, do not and will

not constitute fraudulent preferences, fraudulent conveyances, oppressive

conduct, settlements or other challengeable, voidable or reviewable transactions

under any applicable law.

44. THIS COURT ORDERS that any Charge created by this Order over leases of real

properly in Canada shall only be a Charge in the Applicants' interest in such real property leases.

SERVICE AND NOTICE

45. THIS COURT ORDERS that the Applicants shall, within ten (10) business days of the

date of entry of this Order, send a copy of this Order to their known creditors, other than

employees and creditors to which the Applicants owe less than CAD$I,000, at their addresses as

they appear on the Applicants' records, and shall promptly send a copy of this Order (a) to all

parties filing a Notice of Appearance in respect of this Application, and (b) to any other

interested person requesting a copy of this Ordei, and the Monitor is relieved of íts obligaiion

under Section 11(5) of the CCAA to provide similar notice, other than to supervise this process,

46. THIS COURT ORDERS that the Applicants and the Monitor be at liberty to sewe this

Order, any odrer materials and orders in these proceedings, any notices or other correspondence,

by forwarding true copies thereof by prepaid ordinary mail, oourier, personal delivery or

electronic üansmission to the Applicants' creditors or other interested parties at their respective

addresses as last shown on the records of the Applicants and that any such service or notice by
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courier, personal delivery or electronic transmission shall bs deemed to be received on the next

business day following the date of forwarding thereof, or if sent by ordinary mail, on the third

business day after mailing.

47. THIS COURT ORDERS that the Applicants, the Monitor, and any party who has filed a

Notico of Appearance may serve any court materials in these proceedings by e-mailing a PDF or

other electronic copy of such materials to counsels' email addresses as recorded on the Service

List from time to time and the Monitor may post a copy of any or all such materials on its

website at' http://w.\rvw.rsmrichter.com/Restlucturing/EddieBauer.aspx

GENERAL

4g. THIS COURT ORDERS that the Applicants or the Monitor may from time to time

apply to this Coult for advice and directions in the discharge of their respective powers and

duties hereunder.

49. THIS COURT ORDERS that nothing ín this Order shall prevent the Monitor from

acting as an interim receiver, a receiver, a receiver and manager, or a trustee in bankruptcy of the

Applicants, the Business or the Property,

50. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,

regulatory or administrative body having jurisdiction in Canada or in the United States, to give

effect to this Order and to assist the Applicants, the Monitor and their respective agents in

carrying out the terms of this Order. All courts, tribunals, tegulatory and administrative bodies

are hereby respectfully requested to make such orders and to provide such assistance to the

Appiicants and to the Monitor, as an officer of this Court, a$ may be necessary or desirable to

give effect to this Order, to grant representative status to the Monitor in any foreign proceeding,

or to assist the Applicants and the Monitor and their respeotive agents in canying out the terms

of this Order.

51. THIS coURT oRDERs rhat each of the Applicants and the Monitor be at liberty and is

hereby authorized and empowered to apply to any oourt, tribunal, regulatory or administrative

body, wherever located, for the recognition of this Order and for assistance in carrying out the

terms of this Order.
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SZ. TmS COURT ORDERS that any interested party (inoluding the Applieants anel the

Monitod may apply to this Court to vary or arnend this Order o¡r not tress than seven (7) days

notice to any other pmty or partios likely to be affeoted by the order sought or upon such other

notice, if any, as this Court may order.

53. TIIIS COUtiT ORDERS that this Order and all of its provisions are effactive as of

12:01 a.m. Easte¡n StandardlDaylight Time on the data of this Otder.
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IN TTIB MAT'TBR OF THB COMP^AIVIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, C.C-36, AS AMENDED
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April zo) zoao

1. INTRODUCTION

Pursuant to an order of the Ontario Superior Court of Justice (the "Court") made on June t7,

2oo9, as amended and restated (the "Initial Order")r, Tenere of Canada Inc. (formerþ,

Eddie Bauer of Canada, Inc.) ("Tenere") and Yuma Customer Services Inc. (formerþ, Eddie

Bauer Customer Services Inc.) ('Yuma") (jointly, the "Company") were granted protection

under the Companíes' Creditors Arrongement Act (the "CCAA") and RSM Richter Inc.

("Richter") was appointed the Monitor (the "Monitor"). A copy of the InitiaÌ Order is

attached as Appendix "4".

This report ("Report") is filed by Richter in its capacity as Monitor.

r The Initial Order was amended and restated on consent shortly after its issuance to include provisions
requested by counsel to certain landlords and by counsel to the US DIP Lender.

RSM Riohter is an independent member firm of RSM lnternational,

an affil¡ation of indepond€nt accounting and consulting firms.
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On June t7, zoog, Eddie Bauer Holdings, Inc., the Company's US based parent company,

and certain other US affiiiates (collectively, "Eddie Bauer US") commenced reorganization

cases under chapter rr of title rr of the United States Code in the United States Bankruptcy

Court for the District of Delaware (the "US Court") (the "Chapter tr Proceedings"). The

Company is not subject to the Chapter u Proceedings. A cross-border protocol was

approved by this Honourable Court on June 25,2oog.

1,1 Purposes of this Report

The purposes of this Report are to:

a) Provide background information about the Company and these proceedings;

b)

d)

Summarize the
defined below)
andYuma;

proposed allocation of the proceeds of the Transaction (as

allocated to the Company (US$rr million) as between Tenere

c) Summarize the results of the ciaims procedure ("Claims Procedure")
administered by the Monitor in accordance with an Order made on July zz,
2oog (the "Claims Procedure Order");

Set out the proposed distributions to Tenere's unsecured creditors with
admitted claims in the Claims Procedure, net of a holdback in the amount of
$z.s million (the "HoldbaclC');

Summarize potential tax refunds from Canada Revenue Agency (.'CRA") to
the Company;

Provide an overview of the Monitor's activities since December 8, eoog, the
date on which its activities were previously approved; and

Recommend that this Honourable Court make an order:

Approving the proposed allocation of the Transaction proceeds
between Tenere and Yuma;

Reducing the Administration Charge from $r million to $5oo,ooo;

e)

Ð

s)

a

a

a

a

Releasing and discharging the Intercompany Charge (as de{Ïned in the
Initial Order), as consented to by Eddie Bauer US, the beneficiary of
the Intercompany Charge;

Authorizing and directing the Monitor to make a distribution in the
amount of US$Z.B million to Eddie Bauer US;
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Authorizing and directing the Monitor to make a distribution totalling
approximately $r,zoo in respect of three admitted claims against
Tenere in the Claims Procedure;

Approving the Holdback;

Granting the Company's request for an extension of its stay of
proceedings from April 3o, 2o1o, the date that the stay expires, to
September 3o, eoro; and

Approving the Monitor's activities, as described in this Report.

2. BACKGROUND

Eddie Bauer US and the Company fiointly, the "Eddie Bauer Group") sold outerwear,

apparel and accessories, as well as down products for the home, including comforters,

pillows and th¡ows. Eddie Bauer Holdings, Inc. was a publicly traded company, the shares

of which were listed on the NASDAQ Global Market under the trading symbol "EBHI". The

Eddie Bauer brand is internationally recognized and Eddie Bauer products are available at

approximately 37o retail and outlet stores, including approximately 36 retail stores and one

warehouse store located throughout Canada, through catalogue saies and on the Eddie Bauer

Group's website, At the commencement of these proceedings, the Company employed

approximately 9gS individuals in Canada.

2.1 The Transaction

At a joint hearing conducted on July zz, 2oog, the US Court and this Honourable Court

approved a transaction ("Transaction") between the Eddie Bauer Group and Everest

Holdings LLC, an affiliate of Golden Gate Private Equity, Inc. (the "Putchaser"). The

Transaction included, among other things, the purchase and sale of all of the Company's

business and assets. The purchase price pursuant to the Transaction was US$zB6 million, of

which US$rr million (the "Canadian Proceeds") was allocated to the Company's assets. The

Transaction did not set out an allocation of the Canadian Proceeds between Tenere and

a

a

a

a
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Yuma. The allocation was to be addressed subsequent to closing. The Transaction closed on

August 3, 2oo9 and the Canadian Proceeds were paid to the Monitor and deposited into a

trust account which it controls (the "TrustAccount").

3. ALLOCATION OF THE CANADIAN PROCEEDS

As detailed in the affidavit filed in the accompanying motion materials, it is proposed that of

the Canadian Proceeds, US$ro.gzg million (gg.S%) be allocated to Tenere and US$7Z,ooo

(o.Z%) be allocated to Yuma. The proposed allocation is based on the fair market value of

the respective purchased assets as determined for US Federal tax purposes per the I.R.C.

Section ro6o allocation.

The proposed allocation has been reviewed by the Monitor, the Company and Deloitte &

Touche Inc. ("Deloitte"), the Company's tax advisor. Those parties have worked with Alvarez

& Marsal Taxand, LLC ("Alvarez"), Eddie Bauer US' fìnancial advisor in the Chapter rr

Proceedings, to review the calculations and documentation supporting the proposed

allocation.

In its assessment of the proposed allocation, the Monitor considered the following:

The principal Canadian assets acquired by the Purchaser, being retail
inventory and the Canadian realty leases, were assets of Tenere. In this
regard, the closing balance sheets used for tax and accounting purposes by
the Company reflect a book value of the assets of Tenere and Yuma of
approximateþ US $ 26. r million and US$+68, o o o, respectiveþ;

The Purchaser's opening balance sheet reflects a book value of the assets of
Tenere and Yuma of approximatÙ US$24.3 million and US$rZ2,ooo,
respectively;

The Monitor understands that the Purchaser is in the process of winding
down Yuma's operations. The call centre functions at Yuma ceased in earþ
April, eoro and the entire operation is scheduled to be discontinued by
May 3o, 2o1o. The Yuma business has no tangible assets and is not saleable
independent of Tenere; and

a

a
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The consistency of the treatment of the allocation of the Canadian Proceeds in
the CCAA proceedings and the Chapter r:. Proceedings. In this regard, the
proposed allocation has been used by the Company, the Purchaser and Eddie
Bauer US in their respective tax filings and other Canadian and US reporting
obligations resulting from the Transaction.

Based on the foregoing, and for the reasons set out in the accompanying affidavit, the

Monitor believes the proposed allocation is reasonable and appropriate in the

circumstances.

4. CLAIMS PROCEDURE

The Claims Procedure Order solicited pre-filing claims against the Company, post-filing

restructuring claims and claims against the Company's directors and officers. A summary of

the results of the Claims Procedure is provided in the table below:

Creditore

No. of
Claims
Filed

Claims Filed
($)

Claims
Disallowede

and
Withdrawn

t$)
Allowed

Claims ($)

Tenere
Eddie Bauer US (unsecured)

CRA (property claim)
CRA (unsecured)

Contingent claim (unsecured)
BCWorkers Compensation Board
('WCB") (unsecured)

UPS Canada Ltd. ("UPS") (unsecured)
Shoppertrak RCT Corp. ("Shoppertrak")
(unsecured)

Other trade claims (unsecured)

Subtotal
Yuma

CRA (property claim)
CRA (unsecured)

Other sundry claims (unsecured)

Subtotal
Total

tg,4go,z6t (r,r84,r84) t2,246,o77

1

1

4
1

1

1

1

11

12,O49,434
130,490
183,393

I,OOOrOOO

8o4
222

(rrB,4Sr)
(r,ooo,ooo)

0,g9t)
(qz.zcz)

12,o49,434
13O,49O

64,942

8o4
222

18s8,r66
57,752

2l

1

t

1

g,7og,65z
2,639,o76

137

(3,459,26o)
(r,45r,238)

(tsz)

250,392
r,r83,838

4 6,944,865 (4,gto,6ïs) t,4T4,z3o
25 t9,775,t26 (ó,oq¿,8rs) rg,68o,goz

2 Certain creditors filed their claims against both entities. Those claims are reflected in the chart as claims filed
against Tenere.
3 Represents claims that have been disallowed or are in the process of being disalloweil.
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As the table reflects, the Company does not have any secured obligations. The property

claims filed by CRA (discussed in Section 4.2 below) against Tenere and Yuma reflect the

only potential priority claims against the Company, other than the claims covered by the

charges created under the Initial Order (discussed in Section 5.2 below). The iimited

number of claims filed in the Claims Procedure is a result of the assumption by the

Purchaser of the majority of the Company's landlord and vendor obligations and the fact

that the Initial Order permitted the Company to pay for pre-filing goods and services.

Further information on the elaims filed in the Claims Procedure is provided in the following

sections of this Report.

4.1 Eddie Bauer US

Eddie Bauer US financed the Company's operations prior to and during the restructuring

proceedings. The Monitor reviewed the proof of claim filed by Bddie Bauer US, including

banking and other documentation supporting Eddie Bauer US'advances to the Company.

The Monitor worked with Alva¡ez on certain adjustments to Eddie Bauer US' claim,

including to the foreign exchange rate utilized therein and an adjustment resulting from a

tax refund received by Eddie Bauer US which reduced the intercompany claim. Eddie Bauer

US has since filed an amended proof of claim in the amount of approximateþ $rz million.

The Monitor is satisfied that the amended claim reconciles to Tenere's books and records

and accurateþ reflects Tenere's obligations to Eddie Bauer US.
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The claim of Eddie Bauer US includes a contingent claim under a letter of credit provided by

Eddie Bauer US in respect of a bond posted by Tenere in the amount of US$43o,ooo. The

letLer of credit expires on May S, 2o1o and it is not anticipated that there will be any

exposure under the letter of credit. The Monitor intends to request that Eddie Bauer US fìle

an amended proof of claim adjusting for this contingency when its exposure under the letter

of credit, if any, is crystallizeda.

4,2 CRA

Prior to the claims bar date (September zt, zoog), CRA filed three proofs of claim totalling

approximately $e.6 million and rr "placeholder" claims * one for each of the Company's tax

accounts and "placeholder" claims against the Company's directors. CRA has since

completed its audits and filed amended proofs of claim, which claims are reflected in the

table above.

CRA's amended claims against Tenere total approximately $3r4,ooo, including a properly

claim for unremitted GST in the amount of approximately $r3o,ooo. Based on a review

performed by the Monitor and Deloitte, on March g, zoto, the Monitor issued a Notice of

Disallowance reducing CRA's unsecured claim against Tenere by approximately $rr8,ooo.

On March 23, 2o1o, CRA filed a Notice of Dispute. Under the Claims Procedure Order, there

is no deadline for the Monitor to refer the matter to a Claims Officer or this Honourable

Court. Accordingly, the Monitor intends to continue to work with CRA to try to resolve this

claim.

a The forthcoming amendment to the claim of Eddie Bauer US is not expected to have a consequence on any
further distributions in these proceedings as Eddie Bauer US will be Tenere's only unsecured creditor following
the proposed distributions and the setoffby CRA ofits claim against Tenere.
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As at the date of this Report, CRA is holding refunds owing to Tenere totalling

approximately $r million. There are further refunds owing by CRA to Tenere of

approximately $Zoo,ooo which are in the process of being assessed by CRA. The Monitor

has requested that CRA release the refunds owing to Tenere, net of the claims admitted by

the Monitor in the Claims Procedure (totalling $3t3,ooo, of which $rr8,ooo is subject to the

Notice of Dispute). As at the date of this Report, CRA has not released the refunds, Should

the Monitor and the Company be unable to resolve these issues with CRA in the short term,

it may be necessary to seek an Order from this Honourable Court regarding this matter.

CRA has also filed amended claims against Yuma totalling approximately $6.3 million,

including a property claim in the amount of $3.7 million for unremitted HST. CRA is the

only creditor of Yuma. The Monitor is in the process of disallowing Yuma's property claim

on the basis that the services rendered by Yuma were "zero-rated" for the purposes of HST.

The Notice of Disallowance is expected to be issued shortly and will be issued at the

Company's request as a result of the potential Directors' obligations in connection with this

claim. Deloitte advises that there are further discrepancies in the amounts claimed by CRA

against Yuma, which would result in further Notices of Disallowance totalling approximately

gr.S million; however, other than for the HST property claim, the Monitor does not intend to

advance the Claims Procedure as it relates to Yuma given that there are no proceeds

available for distribution from Yuma's estate, subject to the Court's approval of the proposed

purchase price allocation.

4.3 Contingent Glaim

A contingent claim of gr million was filed in respect of a "slip and fall" incident that allegedly

took place outside one of the Company's retail locations on March 25, 2oo8. This claim was

disallowed in accordance with the Claims Procedure on November zB,2oo9 on the basis that
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there is no evidence that the injury that may have resulted from the incident was caused by

the Company. The claimant did not file a Notice of Dispute and the deadline for it to do so

(December B, eoog) has passed.

4.4 Trade Claims

Given that the Purchaser assumed the majorþ of the Company's trade obligations and that

the Initial Order permitted the Company to pay pre-filing trade obligations, the majority of

the trade claims filed in the Claims Procedure were either misfiled claims that were actually

claims against Eddie Bauer US or claims that had been assumed or paid by the Purchaser'

Accordingly, the majority of those claims were either disallowed or withdrawn by the

creditors when contacted by the Monitor. The Monitor did not receive any Notices of

Dispute in response to the disallowances and the deadline for filing a Notice of Dispute has

also passed. The Monitor has admitted the claims of WCB, UPS and Shoppertrak, totalling

approximately $r,zoo.

5. DISTR¡BUTION OF FUNDS

The Company is seeking this Honourable Court's approval of the following distributions

from the Canadian Proceeds in the Monitor's possession:

us$z.s million to Eddie Bauer us, as a partial distribution to be-applied
against its admitted claim against Tenere in the Claims Procedure; and

$Bo4.z4 to WCB, $zzr.5r to UPS and $rBS to Shoppertrak, representing
payment in full of their respective admitted claims against Tenere in the
Claims Procedure.

The Monitor is proposing to pay WCB, UPS and Shoppertrak the full amount of their

admitted claims given their nominal value and the professional costs associated with dealing

with them otherwise - the costs of additional partial distributions to, and further

correspondence with, these creditors would exceed the value of their claims'

a
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5,1 Holdback

The proposed distributions would leave approximately $2.5 million in the Trust Account.

The Holdback is comprised of the Administration Charge ($5oo,ooo) and the Directors'

Charge (gz million). The Monitor believes that the Holdback of $Soo,ooo under the

Administration Charge is sufficient to fund the costs incurred, or to be incurred, to the

completion of these proceedings.

5.2 Potential Priority Claims

The Initial Order created the following charges (collectively, the "Charges"):

Administration Charge lup to $r million). The Administration Charge

provides a charge in favour of certain professionals involved in these
proceedings in the event that their fees are unpaid at the time of distribution,
òr otherwise. As of the date of this Report, the majority of the professional
fees through to the end of March, zoto have been paid.

The Monitor intends to withhold $5oo,ooo from the Transaction proceeds

and, accordingly, is proposing to reduce the Administration Charge from $r
million to $Soo,ooo.

Intercompany Charge lup to US$7..q million. plus interestl. The

Inte.comþany Charge provides a charge in favour of Eddie Bauer US for any

advances made to the Company over the course of the CCAA proceedings.

The Intercompany Charge was created in order to allow Eddie Bauer US to
continue to fund the Company's operations through its pre-filing cash

management system. The Intercompany Charge contemplated that Eddie

Bauer US could advance up to US$7.5 million to the Company pursuant to
New Intercompany Loan Documents (as defined in the Initial Order).

As at the date of this Report, there are no amounts outstanding that are

secured by the Intercompany Charge - Eddie Bauer US' claim was filed on an

unsecureá basis. Accoidingly, the Company is proposing to release and

discharge the Intercompany Charge. Eddie Bauer US, the beneficiary of the
Intercompany Charge, has consented to this relief.

a
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The Directors'Charge (up to $z million). The Directors'Charge is for claims,
costs, charges and expenses relating to the failure of the Company to make
payments of the nature referred to in subparagraphs 6(a), 8(a), B(b) and B(c)
of the Initial Order. Based on the results of the Claims Procedure, the
Monitor understands that:

Report will be disallowed. This is the only potential GST/HST claim
submitted in the Claims Procedure resulting from the audits conducted by
CRA;

were filed in the Claims Procedure by the Ontario Ministry of Finance or
other Provinciaì taxing authorities;

Purchaser pursuant to the Transaction.

Should any amounts covered by the Directors' Charge remain outstanding, the full amount

of the Directors' Charge ($z million) will be availabie to satisfy these obligations from the

Holdback. The Monitor is in discussions with the Company's counsel regarding the

elimination of the Directors' Charge; however, the Directors' Charge is likely to remain in

place until the resolution of CRA's HST claim against Yuma.

Other than the claims that are subject to the Charges, the Monitor is not aware of any other

claim that ranks in priority to the Company's unsecured creditors with admitted claims

under the Claims Procedure.

5.3 Recommendation

Given that the administration of the Claims Procedure is complete and that the Holdback is

sufficient to cover any potential priority claims, the Monitor is of the view that the proposed

distributions, Holdback and amendments to the Charges are appropriate in the

circumstances.
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6. ASSETS UNDER ADMINISTRATION

6.1 Cash

As at the date of this Report, there is approximately US$ro.3 million on deposit in the Trust

Account. A statement of receipts and disbursements for the period ending April 16, zoro is

attached as Appendix "8".

6,2 PotentialTaxRefunds

Based on discussions with Deloitte, the Monitor understands that there may be additional

tax refunds available to the Company (over and above the refunds currently heid by CRA), as

follows:

a

A refund resulting from losses incurred in fiscal 2oog. In order to quantify
and realize this potential refund, the Company's 2oo9 fiscal tax return must
be prepared and filed. Deloitte is in the process of preparing the tax returns
ond thõ Monitor expects to file those retuins shortlyõn the Company's behalf
(the deadline for doing so is June 3o, zoro); and

The completion of the Competent Authorþ transfer pricing refund request
being administered by Gowling Lafleur Henderson LLP ("Gowlings"),
engaged on a contingency fee basis in accordance with a Court Order made on
December 8, zoo9. The Monitor understands that this refund could be
material; however, the timing and quantum of the refund is highly speculative
and uncertain.

Other than the funds on deposit in the Trust Account and these potential tax refunds, the

Monitor is not aware of any further material assets yet to be monetized.

5 Pursuant to an Order made on August zo, zoog, the Monitor's powers were expanded to include, inter alìa,
filing tax returns on the Company's behalf.
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7. COMPANY'S REQUEST FOR AN EXTENSION

The Monitor supports the Company's request for an extension of the stay of proceedings for

the following reasons:

The Company is acting in good faith and with due diligence;

It will enable the Monitor to complete the outstanding matters in the Claims
Procedure and to facilitate the proposed distributions detailed in this Report,
subject to the approval ofthis Honourabie Court; and

An extension will provide the Company and the Monitor with the opportunity
to work with Deloitte to pursue the tax refunds that may be owing to the
Company, as described in Section 6.2 of this Report.

Given the nature of the outstanding issues, being tax matters which þpically are not resolved

on a timely basis, the Monitor believes an extension of the stay of proceedings until

September go, 2o1o is reasonable as it should eliminate the need to bring a further motion

solely for the purpose of extending the stay of proceedings. The Monitor does not expect

there to be material developments through to that date.

7.1 Cash Flow

A cash flow projection has not been prepared for the stay extension period. The remaining

costs in these proceedings (largely professional fees) are to be funded from the Holdback.

The Monitor believes the Holdback is suffìcient to cover post-filing expenses incurred, or to

be incurred, through to the completion of these proceedings.

t

a

o
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8. CHAPTER II PROCEEDINGS

Recent material developments in the Chapter n Proceedings include the following:

o March r8, 2o1o - The US Court entered an order confirming Eddie Bauer US'
FirstAmended Joint Plan of Liquidation (the "plan");

. March e9, 2o1o - Pursuant to Section 7.2 of. the Plan, Larry Waslow of
Recovery Services, Inc. was appointed as the Liquidating Trustee and the
assets of the US Debtors (including the equity interests in Tenere and Yuma)
were transferred to a liquidating trust established pursuant to the Plan. The
Liquidating Trustee's appointment effectively replaces Kugman Partners, Inc.
as the Chief Restructuring Officer of Eddie Bauer US; and

. April 6, zoro - The Plan became effective on this date. A copy of the Notice
of Effective Date is attached as Appendix "C".

The Monitor has corresponded with the Liquidating Trustee following its appointment in

order to, ínter alia, update the Liquidating Trustee on the Company's CCAA proceedings,

including the quantum and timing of distributions to Eddie Bauer US and further potential

refunds that may be available to the Company, as described in this Report.

9. OVERVIEW OF THE MONITOR'S ACTIVITIES

In addition to the activities described in this Report, the Monitor's activities have included:

Corresponding with legal counsel in connection with all matters in these
proceedings, including the proposed allocation, distribution issues and
Claims Procedure issues generally;

Corresponding extensively with Deloitte and the Company's former in-house
tax advisors, regarding tax issues;

Corresponding with representatives from Gowlings with regards to the
Competent Authorþ refund application process ;

Facilitating payments, filing certain tax returns and following up on potential
tax refunds on behalf of the Company in accordance with a Court Order dated
August zo, zoogl

a

a

a
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Carrying out the Claims Procedure in accordance with the Claims Procedure
Order, including issuing notices of disallowance;

Corresponding with Alvarez on financial and accounting matters in
connection with the Company's books and records;

Reviewing documents filed with the US Court in the Chapter rr Proceedings;

Responding to creditor inquiries regarding the CCAA proceedings and the
Claims Procedure;

Placing on the Monitor's website copies of materials filed in these
proceedings;

Corresponding with counsel concerning the issues described in this Report;

Corresponding with the Liquidating Trustee;

Drafting this Report; and

Other matters pertaining to the administration of this mandate.

10. CONCLUSION AND RECOMMENDATION

Based on the foregoing, the Monitor respectfuily recommends that this Honourable Court

make an order granting the relief detailed in Section r.r(g) of this Report.

a

a

a

a

a

a

a

***

A1l of which is respectfully submitted,

Ks'^tt /'üC "

RSM RICHTER INC.
IN ITS CAPACITYAS CCAAMONITOROF
BDDIE BAUBR OF CANADA, INC. AND
BDDIE BAUBR CUSTOMERSBRVICBS INC.
AND NOT IN ITS PERSONAL CAPACITY
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Coult File No.: 09-8240-CL

ONTAIIIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

THE HONOURABLE MR, WEDNESDAY, TI-IE 12th

DAY OF MAY, 2O1OCE MORAWETZ

'T
MATTER OF I'I-IE COMIUNIES' CREDTTORS ARRANGEMENT ACT,

R.S.C. 1985, c. C-36, ÄS AMENDED
$nÉ

AND IN TI.IE MATTER OF A PLAN OF COMPIìOMISE OR AIìRANGEMENT OF
EDDIE BAUER OF'CANADA,INC. AND EDDIE BAUER CUSTOMDR SERVICES INC.

ORDER

THIS MOTION, made by Tenere of Canada, Inc. (formerly Eddie Bauer of Canacla,

Inc,) ("Tencre") and Yuma Customer Services inc. (formerly Eddie Bauer Customer Services

Inc.) (collectively, the "Applicants") for certain of the relief set out in the Applicarrts'notice of

motion dated April 20,2010, was heard this day at 330 University Avenue, Toronto, Ontario,

ON READING the Afflrdavit of Kelly Green sworn April 20, 2010, and the exhibits

thereto (the "Green Aflidavit") and the Eighth Reporl of RSM Richter Inc, dated April 20, 2010

(the "Eighth Report"), in its capacity as monitor (the "Monitor") of the Applioants, and on

hearing submissions of counsel for the Applicants, the Monitor, Wihnington Trust Company and

Her Majesty the Queen in Right of Canada, as represented by the Minister of National Revenue,
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Appendix .cD))



RSM Richter lnc.

Eddie Bauer of Canada lnc,

Statement of Receipts and Disbursements

Forthe Period EndedAugust 4,2010

Receipts

Proceeds of sale of assets

Tax refunds

Sundry collections

lnterest income

Transfers between estate accounts

Disbursements

Court approved distributions

Transfers between estate accounts

Professional fees

GST on disbursements

PST remittances (for July, 2009)

Publication costs

Payroll obligations

Miscellaneous expenses

Balance in Estate Accounts

USD Account CAD Account

11,000,000

100

9,684

1,491,925

68,891

1,069,210

11,009,784 2,630,026

7,800,185

955,000

281

272

958,287

48,179

229,926

20,570

2,771

5,103

026

8,755,738 1,265,862

2,254,046 1,364,164


