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Lewis Roca Rothgerber Christie LLP 
One South Church Avenue, Suite 2000 
Tucson, AZ  85701-1611 

Robert M. Charles, Jr. (State Bar No. 07359) 
Direct Dial: 520.629.4427 
Direct Fax: 520.622.3088 
Email: RCharles@lewisroca.com 
 
Ken Coleman (pro hac vice) 
2628 Broadway 
New York, NY 10025 
Tel.  (646) 662-0138 
Email: ken@kencoleman.us 

Attorneys for KSV Restructuring Inc., as Monitor and Foreign Representative 

 

UNITED STATES BANKRUPTCY COURT 
DISTRICT OF ARIZONA 

In re: 

Elevation Gold Mining Corporation, et al., 

Debtor in a Foreign Proceeding. 

Chapter 15 

Case No. 2:24-bk-06359-EPB 

(Jointly Administered) 

Motion For Recognition and Enforcement 
of Canadian Order Expanding Monitor’s 
Powers  

KSV Restructuring Inc. is the court-appointed monitor (the “Monitor”) of Elevation Gold 

Mining Corporation (“Elevation Gold”) and its affiliates (collectively, “Group”) in proceedings 

before the Supreme Court of British Columbia, Vancouver Registry (the “Canadian Court”), 

under Canada’s Companies’ Creditors Arrangement Act (the “Canadian Proceeding”). 

The Monitor, as the authorized foreign representative of the Canadian Proceeding, 

commenced these Chapter 15 cases on August 2, 2024, by filing official form petitions and 

Verified Petition for Recognition of Foreign Proceeding and Related Relief (collectively, the 

“Chapter 15 Petition”), with accompanying documentation, pursuant to §§ 1504 and 1515 of 

title 11 of the United States Code (the “Bankruptcy Code”).1  Following a hearing before this 

Court on August 27, 2024, an order was entered on September 16, 2024 [DE 49], granting the 

Chapter 15 Petition, recognizing the Canadian Proceeding as a foreign main proceeding and 

 

1 All citations to “§ __” are to the Bankruptcy Code unless otherwise indicated. 
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giving full force and effect in the United States to the Canadian Court’s Initial Order dated 

August 1, 2024 and the Amended and Restated Initial Order dated August 12, 2024. 

A hearing is scheduled for December 17, 2024, for the Canadian Court to consider the 

Group’s application for an Approval and Vesting Order (the “Sale Order”) approving a 

Purchase Agreement dated December 2, 2024 (the “Sale Agreement”), between Elevation 

Gold as seller, and EG Acquisition LLC as purchaser (the “Purchaser”).  The Monitor has 

requested this Court’s enforcement of that order in the United States.2  A hearing is scheduled 

on that request on December 23, 2024 at 11:00 a.m. 

In the Canadian Proceedings, the Monitor supplemented the record with the Second 

Supplement to the Third Report of the Monitor dated December 3, 2024.3 

If the Sale Order is entered by the Canadian Court and this Court enforces that order, 

the principal conditions to closing the transaction will be satisfied. On the closing the directors 

and officers of the Group intend to resign immediately.  

In order to maintain decision-making authority for the Group, Petitioners filed the 

Notice of Application (Enhanced Powers Order) in the Canadian Court,4 seeking to grant the 

Monitor certain enhanced powers in the Canadian Proceedings, such that the Monitor will be 

able to exercise any powers which may be properly exercised by Debtors’ directors or officers. 

The application is set for hearing on December 17, 2024. The Proposed Enhanced Powers 

Order is Schedule B to the application. 

The application is supported by the 8ᵗʰ Affidavit of Tim Swendseid made on December 

9, 2024,5 which explains that after closing, there will be certain tasks required to complete the 

Canadian Proceeding, including but not limited to the following, as more fully enumerated in 

the Enhanced Powers Order: 

 

2 Motion For Recognition and Enforcement of Canadian Sale and Distribution Order [DE 110]. 
3 An accurate copy is attached as Exhibit A. 
4 An accurate copy is attached as Exhibit B.  
5 An accurate copy is attached as Exhibit C. 
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(a) Attending to all administrative matters related to the Canadian Proceeding, 

including banking, paying vendors and dealing with employees; 

(b) Following closing of the Transaction, working with the Purchaser to transfer the 

Purchased Assets to the Purchaser and the GVC Residual Liabilities and GVC Residual Assets 

to Elevation Gold;  

(c) Distributing the proceeds from the Transaction in accordance with the 

distribution provisions of Canadian Sale Order;  

(d) Continuing to prosecute the litigation filed in this Court seeking a determination 

of the nature of the interests held by Patriot Gold Corp. and Nomad Royalty Company Ltd. 

(the “Determination Motions”);  

(e) Winding up Debtors’ estates and attending to all matters required to bring the 

Canadian Proceeding to a close; and 

(f) Bringing an application to extend the Stay of Proceedings if necessary to resolve 

the Determination Motions and complete the wind-up of Debtors’ estates. 

By this Motion, seeks this Court’s enforcement of the Enhanced Powers Order pursuant 

to Bankruptcy Code §1520(a)(3) 

In support of this Motion, the Monitor respectfully states: 

JURISDICTION AND VENUE 

This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334, 

§ 1501, and General Order 01-15 of the United States District Court for this District. This is a 

core proceeding pursuant to 28 U.S.C. § 157(b)(2)(P) and the Monitor consents to this Court’s 

entry of a final order. Venue is proper in this District pursuant to 28 U.S.C. § 1410.  

BACKGROUND 

1. For a detailed description of the Group’s business, corporate organization, 

capital structure, and circumstances leading to the commencement of the Canadian Proceeding, 

the Court is respectfully referred to the Chapter 15 Petition and the supporting affidavit and 

Monitor’s report filed with the petition.  The Monitor supports the Application for the reasons 

discussed in the Supplement to the Fourth Report attached here as Exhibit D. 
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2. As detailed in the Monitor’s Supplement to the Fourth Report and the attached 

Affidavit of Tim Swendseid, if the proposed sale of Elevation’s stock in Golden Vertex 

Corporation (“GVC”) and the balance of the Transaction identified in the Sale Agreement 

closes, all the officers and directors of Debtors intend to resign. 

3. Notwithstanding the closing, the Monitor and current management have 

identified additional tasks that need to be completed: 

a) Attending to all administrative matters related to the Canadian Proceeding, 

including banking, paying vendors and dealing with employees; 

b) Following closing of the Transaction, working with the Purchaser to transfer the 

Purchased Assets to the Purchaser and the GVC Residual Liabilities and GVC Residual Assets 

to Elevation Gold;  

c) Distributing the proceeds from the Transaction in accordance with the Sale 

Order;  

d) Continuing to prosecute the Determination Motions;  

e) Winding up Debtors’ estates and attending to all matters required to bring the 

Canadian Proceeding to a close; and 

f) Bringing an application to extend the Stay of Proceedings if necessary to resolve 

the Determination Motions and complete the wind-up of Debtors’ estates. 

4. By the Enhanced Powers Order, among other things, the Canadian Court 

authorized the Monitor to act in the stead of debtors’ officers and directors. 

REQUEST FOR RELIEF 

5. By this Motion, the Monitor seeks the entry of an order giving effect to the 

Enhanced Powers Order in the United States in the form attached as Exhibit E and granting 

such other and further relief as the Court finds appropriate under the circumstances. 

BASIS FOR RELIEF 

6. The relief sought herein is consistent with the authorization in §1520(a)(3) 

which permits a foreign representative to operate a foreign debtor’s business following 

recognition of a foreign main proceeding.  

Case 2:24-bk-06359-EPB    Doc 121    Filed 12/12/24    Entered 12/12/24 15:22:05    Desc
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NOTICE 

7. The Monitor has, through counsel, provided notice of this Motion by e-mail 

through the Court’s ECF system to all parties who have entered an appearance in the case.  

Considering the nature of the relief requested herein, the Monitor submits that no further 

notice of this Motion is necessary. 

NO PRIOR REQUEST 

8. No previous request for the relief requested herein has been made to this or any 

other court. 

CONCLUSION  

WHEREFORE, the Monitor respectfully requests that the Court enter an order, 

substantially in the form of the Proposed Order, giving effect to the Enhanced Powers Order in 

the United States and granting such other and further relief as the Court finds appropriate under 

the circumstances. 

DATED December 12, 2024. 
 

LEWIS ROCA ROTHGERBER CHRISTIE LLP 

By: /s/ Robert M. Charles, Jr. 
Robert M. Charles, Jr.   

AND 

By: /s/ Ken Coleman 
Ken Coleman (admitted pro hac vice)   

 

Attorneys for KSV Restructuring Inc. as Monitor 
and Foreign Representative 
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EXHIBITS 

 A. Second Supplement to the Third Report of the Monitor dated December 3, 2024 

 B. Notice of Application (Enhanced Powers Order) 

 C. 8ᵗʰ Affidavit of Tim Swendseid made on December 9, 2024 

 D. Supplement to the Fourth Report of the Monitor dated December 11, 2024 

 E. Proposed Order 
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CERTIFICATE OF SERVICE 

I certify that on this 12th day of December, 2024, I electronically transmitted the attached 
document to the Clerk’s office using the CM/ECF System for filing and served through the 
Notice of Electronic Filing automatically generated by the Court’s facilities. 

ANTHONY W. AUSTIN on behalf of Debtor Elevation Gold Mining Corporation 
aaustin@fennemorelaw.com, gkbacon@fclaw.com 
 
ANTHONY W. AUSTIN on behalf of Debtor GOLDEN VERTEX CORP. 
aaustin@fennemorelaw.com, gkbacon@fclaw.com 
 
ROBERT J. BERENS on behalf of Creditor Trisura Insurance Company 
rberens@smtdlaw.com, adelgado@smtdlaw.com 
 
BRADLEY A COSMAN on behalf of Creditor Maverix Metals Inc. 
BCosman@perkinscoie.com, 
kmcclure@perkinscoie.com,DocketPHX@perkinscoie.com,scarnall@perkinscoie.com 
 
JAMES GEORGE FLORENTINE on behalf of Creditor Nomad Royalty Company 
Limited 
jflorentine@swlaw.com, jthomes@swlaw.com,docket@swlaw.com 
 
JAMES GEORGE FLORENTINE on behalf of Creditor Nomad Royalty Company Ltd. 
jflorentine@swlaw.com, jthomes@swlaw.com,docket@swlaw.com 
 
Amir Gamliel on behalf of Creditor Maverix Metals Inc. 
agamliel@perkinscoie.com 
 
JOHN A. HARRIS on behalf of Creditor PATRIOT GOLD CORP. 
john.harris@quarles.com, sybil.aytch@quarles.com 
 
PAUL A LOUCKS on behalf of Creditor PATRIOT GOLD CORP. 
ploucks@dmyl.com 
 
ANTHONY F. PUSATERI on behalf of Creditor PATRIOT GOLD CORP. 
Anthony.Pusateri@quarles.com, sybil.aytch@quarles.com,dawn.mccombs@quarles.com 
 
Stacy Porche on behalf of Debtor GOLDEN VERTEX CORP. 
sporche@fennemorelaw.com, lmarble@fennemorelaw.com 
 
MICHAEL P. ROLLAND on behalf of Creditor Mohave Electric Cooperative, 
Incorporated 
mpr@eblawyers.com, jlc@eblawyers.com,acm@eblawyers.com 
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BRYCE A. SUZUKI on behalf of Creditor Nomad Royalty Company Limited 
bsuzuki@swlaw.com, docket@swlaw.com,pshanahan@swlaw.com 
 
BRYCE A. SUZUKI on behalf of Creditor Nomad Royalty Company Ltd. 
bsuzuki@swlaw.com, docket@swlaw.com,pshanahan@swlaw.com 
 
LARRY L. WATSON on behalf of U.S. Trustee U.S. TRUSTEE 
larry.watson@usdoj.gov, Christopher.stewart2@usdoj.gov,coleen.craig@usdoj.gov 
 
JEFFREY CHARLES WHITLEY on behalf of Creditor Hartmut Baitis 
jeff@whitleylegalgroup.com 
 
JEFFREY CHARLES WHITLEY on behalf of Creditor Larry Lackey 
jeff@whitleylegalgroup.com 
 
JEFFREY CHARLES WHITLEY on behalf of Creditor Robert B. Hawkins 
jeff@whitleylegalgroup.com 
 
  /s/ Renee L. Creswell     
Lewis Roca Rothgerber Christie LLP 
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No. S-245121 
Vancouver Registry 

 

IN THE SUPREME COURT OF BRITISH COLUMBIA 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,  
R.S.C. 1985, c. C-36, AS AMENDED 

- AND – 

IN THE MATTER OF THE BUSINESS CORPORATIONS ACT,  
S.B.C. 2002, c. 57, AS AMENDED 

- AND – 

IN THE MATTER OF 
ELEVATION GOLD MINING CORPORATION, ECLIPSE GOLD MINING CORPORATION, GOLDEN 

VERTEX CORP., and GOLDEN VERTEX (IDAHO) CORP. 
 

PETITIONERS 

 
SECOND SUPPLEMENT TO THIRD REPORT OF THE MONITOR 

 

DECEMBER 3, 2024 
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1.0 Introduction 

1. This report (the “Second Supplemental Report”) supplements the Third Report of the 

Monitor dated October 23, 2024 (the “Third Report”) and the supplemental report to the 

Third Report dated November 21, 2024 (the “First Supplemental Report”).   

2. Defined terms in this Second Supplemental Report have the meaning provided to them in 

the Third Report unless otherwise defined herein.  This Second Supplemental Report is 

subject to the restrictions and qualifications in the Third Report. 

1.1 Purpose of this Second Supplemental Report  

1. The purpose of this Second Supplemental Report is to update the BC Court and US Court 

regarding the status of the negotiations with the Lead Bidder. 

2.0 Transaction Update 

1. Since the Final Bid Deadline, the Petitioners (with the assistance of INFOR) and the Lead 

Bidder have been working diligently and in good faith to finalize the transaction documents, 

including an agreement of purchase and sale.  On December 3, 2024, Elevation and the 

Lead Bidder1 finalized and executed an Agreement of Purchase and Sale dated December 

3, 2024 (the “APS”) that contemplates the Lead Bidder purchasing the shares of Golden 

Vertex owned by Elevation (the “Transaction”).  In this regard, the Petitioners have 

scheduled a sale approval application with the BC Court on December 17, 2024 (the 

“Canadian Sale Approval Application”).  

2. As outlined in the Third Report and First Supplemental Report, the Determination Motions 

and the Expedited Hearing Motion were originally filed by the Petitioners for the following 

reasons: 

a) the letter of intent and the offer submitted by the Lead Bidder during the SISP required: 

(i) confirmation (either through an order of the US Court or settlement) that the Nomad 

Agreement and Finder’s Fee Agreement do not create an interest in any real property 

owned by Golden Vertex; and (ii) an outside closing date of December 31, 2024 (the 

“Outside Closing Date”); and 

 
1 The Lead Bidder is a third-party entity that has no affiliation with any of the Petitioners. 
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b) even if the Lead Bidder was prepared to extend the Outside Closing Date for a short 

period of time, the Petitioners’ declining liquidity would result in the termination of 

operations at the Moss Mine early in the new year, making completion of any going-

concern transaction unlikely. 

3. Although the Petitioners have been able to resolve the Finder’s Fee Agreement by way of 

a settlement with BHL, the issues concerning the Nomad Agreement and the Patriot 

Agreement have not been resolved or settled.   

4. As a result, the Petitioners negotiated a modified sale Transaction with the Lead Bidder that 

would see the operations of the Moss Mine continue, while providing additional time to 

litigate the Determination Motions or otherwise resolve the issues underlying the 

Determination Motions; however, the Outside Closing Date has not changed due to the 

Petitioners’ declining liquidity, which continues to affect the urgency to conclude the 

Transaction with the Lead Bidder.  

5. In order to balance the business realities resulting from the Petitioners’ declining liquidity, 

the Purchaser’s requirement that the Transaction close by the Outside Closing Date, the 

issues raised by Nomad, Patriot, and the US Court concerning the matters underlying the 

Determination Motion, and the amount of time to render a decision on the Determination 

Motion, the Petitioners and the Lead Bidder, with the assistance of the Monitor, amended 

the APS on a basis that will allow the Transaction to close by the Outside Closing Date, with 

a portion of the purchase price payable on closing and a portion of the purchase price based 

on the outcome of the Determination Motions.  By structuring the Transaction in this fashion, 

the time sensitivity related to settling or resolving the Determination Motions has been 

addressed.  Specifically, the Petitioners and the Lead Bidder have agreed that: 

a) the purchase price payable on closing will be reduced; and 

b) provisions have been included in the APS that result in increases in the purchase 

price if the US Court determines, by June 30, 2025, that the Nomad Agreement and 

the Patriot Agreement are determined not to create an interest in any real property 

owned by Golden Vertex. 
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6. The Monitor, as Foreign Representative, intends to file a motion with the US Court seeking 

recognition and enforcement of the BC Court’s approval and vesting order in the United 

States (the “US Sale Recognition Order”).  Given the changes in the structure of the 

Transaction and the urgency to close, the Monitor requests that the time that had been set 

aside to hear the Determination Motions be used by the US Court to consider the motion 

for the US Sale Recognition Order.  Sufficient notice of the Canadian Sale Approval 

Application and US Sale Recognition Motion and a copy of the APS will be provided to all 

relevant stakeholders. 

 
*     *     * 

All of which is respectfully submitted, 
 
KSV RESTRUCTURING INC.,  
in its capacity as monitor of  
Elevation Gold Mining Corporation, Golden Vertex Corp.,  
Golden Vertex (Idaho) Corp., and Eclipse Gold Mining Corporation,  
and not in its personal capacity 
 

Per:  Robert Kofman, President and Managing Director 
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1.0 Introduction 

1. This report (the “Supplemental Report”) supplements the Fourth Report of the Monitor 

dated December 3, 2024 (the “Fourth Report”).   

2. Defined terms in this Supplemental Report have the meanings ascribed to them in the 

Fourth Report unless otherwise defined herein.  This Supplemental Report is subject to the 

restrictions and qualifications in the Fourth Report. 

1.1 Purposes of this Supplemental Report  

1. The purposes of this Supplemental Report are to: 

a) discuss the rationale for enhancing the Monitor’s powers upon the filing of the 

Monitor’s Certificate (as defined in and contemplated by the AVO); and 

b) provide the Monitor’s recommendation in respect of the Petitioners’ application for an 

order (the “Enhanced Powers Order”) enhancing the Monitor’s powers, as described 

herein. 

2.0 Enhanced Powers of the Monitor 

1. The Monitor understands that upon completion of the Transaction, the Petitioners’ Directors 

and Officers intend to resign.  Upon their resignation, there will be no one left with the 

authority to make decisions on behalf of the Petitioners.  Accordingly, it has been proposed 

that the Monitor’s authority under the ARIO should be enhanced so as to enable it to 

undertake all administrative, operational, regulatory, litigation, and other matters affecting 

the Petitioners following Closing, including the Determination Motions.   

2. It is common in CCAA proceedings for a Monitor to have its powers enhanced and be 

granted authority to act on behalf of a debtor company, including situations where the 

directors and officers of debtor companies have resigned.  In such circumstances, it is also 

commonplace to provide additional protections in favour of the Monitor, including with 

respect to potential employee and environmental liabilities.  The protections contemplated 

by the draft Enhanced Powers Order are similar to those in the British Columbia model 

receivership order and will assist the Monitor in carrying out its mandate through to the 

completion of these CCAA proceedings.   
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF ARIZONA 

In re: 

Elevation Gold Mining Corporation,1 et al., 

Debtor in a Foreign Proceeding. 

Chapter 15 

(Jointly Administered) 

Case No. 2:24-bk-06359-EPB 

Order Granting Recognition and Related 
Relief 

KSV Restructuring Inc., as the court-appointed monitor (the “Monitor”) filed the Motion 

For Recognition and Enforcement of Canadian Order Expanding Monitor’s Powers (DE ##) (the 

“Motion”). 

The Court has considered and reviewed the Motion and the other pleadings and 

documents submitted by the Monitor in support thereof, and conducted a hearing on notice 

and considered any objections. 

After due deliberation and sufficient cause appearing therefore, the Court finds and 

concludes as follows: 

(A) the Court has jurisdiction over this matter pursuant to 28 U.S.C. §§  157 and 1334 

and 11 U.S.C. § 1501; 

(B) this is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(P); 

(C) venue is proper in this District pursuant to 28 U.S.C. § 1410; 

(D) the Monitor has given appropriate, sufficient and timely notice of the Motion; 

(E) the Court has the authority to grant the requested relief under 11 U.S.C. § 1521; 

 
1 The last four digits of the United States Tax Identification Number, or similar foreign identification number, as 
applicable, for Elevation Gold Mining Corporation is 9791. 

Case 2:24-bk-06359-EPB    Doc 121-5    Filed 12/12/24    Entered 12/12/24 15:22:05 
Desc Exhibit E    Page 1 of 2



126955682.1 
 

 
 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

  

   

(F) the requested relief furthers the purposes of Chapter 15, will maximize the value of 

the Group’s assets and is the best interests of the Group and their creditors, employees, and other 

parties in interest; and 

(G) the interests of the Group’s creditors and other parties in interest, including each 

member of the Group, are sufficiently protected by the Court’s grant of the Motion as required by 

11 U.S.C. § 1522(a). 

NOW, THEREFORE, IT IS HEREBY ORDERED AS FOLLOWS: 

1. The Motion is GRANTED. 

2. Notwithstanding any applicable Bankruptcy Rule, the terms and condition of this 

Order shall be immediately effective and enforceable upon its entry. 

3. This Court shall retain jurisdiction with respect to all matters relating to the 

interpretation or implementation of this Order. 

IT IS SO ORDERED 

DATED AND SIGNED ABOVE 
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