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Whitley Legal Group, P.C. 

17550 N. Perimeter Dr., Suite 100 

Scottsdale, AZ 85255 

Telephone 480-393-0404 

Jeffrey C. Whitley (AZ # 019366)  

jeff@whitleylegalgroup.com 

Attorneys for Hartmut W. Baitis, 

Robert B. Hawkins and  

Larry L. Lackey 
 

IN THE UNITED STATES BANKRUPTCY COURT FOR 

THE DISTRICT OF ARIZONA 

 

In re: 
 

ELEVATION GOLD MINING 

CORPORATION 
 

Debtor in a Foreign Proceeding. 

Chapter: 15 

Jointly Administered 

Case No. 2:24-bk-06359-EPB 

In re: 
 

Golden Vertex Corp., 
 

Debtor in a Foreign Proceeding. 

 

Case No. 2:24-bk-06364-DPC 

In re: 
 

Golden Vertex (Idaho) Corp., 
 

Debtor in a Foreign Proceeding. 

 

Case No. 2:24-bk-06367-BKM 

In re: 
 

Eclipse Gold Mining Corporation, 
 

Debtor in a Foreign Proceeding. 

 

Case No. 2:24-bk-06368-MCW 

In re: 
 

Alcmene Mining Inc., 
 

Debtor in a Foreign Proceeding. 

 

Case No. 2:24-bk-06370-EPB 

In re: 
 

Hercules Gold USA LLC, 
 

Debtor in a Foreign Proceeding. 

 

Case No. 2:24-bk-06371-DPC 
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RESPONSE TO MOTION TO DETERMINE THE NATURE 

OF THE FINDER’S FEE AGREEMENT 

 

Hartmut W. Baitis, Robert B. Hawkins, and Larry L. Lackey (hereafter “BHL”) 

hereby respond to the Elevation Gold Mining Corporation and subsidiaries’ (the 

“Group”) Motion to Determine the Nature of a Finder’s Fee Agreement and whether it 

constitutes an interest in real property.   

This Response is supported by the following Memorandum of Points and 

Authorities, the papers and pleading on file herein, and any other record on file with the 

clerk of the above-captioned Court concerning this matter, as well as the main proceeding 

in the Canadian Court. 

MEMORANDUM OF POINTS AND AUTHORITIES 

FACTUAL BACKGROUND 

 On March 2, 2011, Idaho State Gold Company, LLC, an Idaho limited liability 

company (“ISGC”) and Patriot Gold Corp., a Nevada corporation (“Patriot”) entered into 

an agreement entitled “Exploration and Option to Enter Joint Venture Agreement Moss 

Mine Project” (the “Patriot Agreement”).  Under the Patriot Agreement, Patriot granted 

to ISGC 70% rights in the minerals and patented and unpatented mining claims situated 

on certain property in Mohave County, Arizona (the “Moss Mine”) and the right to form 

a joint venture limited liability company with Patriot.  (BHL Ex. 1, ¶ 4 and Ex. A, ¶¶ 4, 

8.2 and 8.3)  A Memorandum summarizing the Patriot Agreement was recorded in 

Mohave County. (BHL Ex. 1, ¶ 5 and Ex. B) 

 Even though the Patriot Agreement was executed by Patriot and ISGC, ISGC was 

unable to produce the required $500,000 initial payment required by the Patriot 

Agreement.  (BHL Ex. 1, ¶ 6 and Ex. A, ¶ 7)  Northern Vertex Capital, Inc., a British 

Columbia corporation (“NVC”), stepped in and agreed to pay the $500,000 in exchange 
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for an assignment of ISGC’s rights in the Patriot Agreement from ISGC to NVC.  (BHL 

Ex. 1, ¶ 7 and Ex. C, ¶ B)  This Assignment was followed on March 4, 2011 by an 

assignment of NVC’s rights in the Patriot Agreement to NVC’s newly-formed, wholly-

owned subsidiary, Golden Vertex Corp., an Arizona corporation (“GVC”).  (BHL Ex. 1, 

¶ 8 and Ex. C, ¶ 2)  An Assignment and Assumption between ISGC and Golden Vertex 

was executed on March 7, 2011 and recorded in Mohave County, Arizona on January 11, 

2012, at Fee No. 2012001399.  (BHL Ex. 1, ¶ 9, Ex. D) 

 The Finder’s Fee Agreement (attached as Exhibit A to the Group’s Motion (Doc. 

54)) was also signed on March 4, 2011, between BHL and NVC.  (BHL Ex. 1, ¶ 10)  

BHL and NVC knew when negotiating the Finders’ Fee Agreement that NVC would be 

assigned ISGC’s rights under the Patriot Agreement.  (BHL Ex. 1, ¶ 11)  After NVC’s 

assignment of its rights in the Patriot Agreement to GVC, BHL, NVC and GVC all 

treated the Finders’ Fee Agreement as an agreement between BHL and GVC.  (BHL Ex. 

1, ¶ 12)  The assignment of the Finders’ Fee Agreement from NVC to GVC was 

acknowledged in the Memorandum of Agreement recorded on January 11, 2012 at Fee 

No. 2012001400 in Mohave County, Arizona and further acknowledged by GVC in the 

November 29, 2018 First Amendment to Finder’s Agreement.  (BHL Ex. 1, ¶¶ 13-14 and 

Ex. E, and Ex. F, Recital C and ¶1) 

Attached as Exhibit A to the Group’s Motion (“Group Mot.,” Doc. 54), the 

Finder’s Fee Agreement clearly identifies the subject property as the property to which 

GVC (through NVC) acquired an interest via the Patriot Agreement.  Section 1 of the 

Agreement reads as follows: 

 

1. Property.  The Property subject to this Agreement consists of 

the fee lands, patented mining claims and unpatented mining claims 

described in Exhibit A.  This Agreement also applies to any mineral rights 

or property interest which NVC acquires in the area of interest described 

in the Patriot Agreement (the “Area of Interest”). 
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The Finder’s Fee Agreement pays BHL “for each troy ounce of gold produced from the 

Moss Mine, as described in the Patriot Agreement,” as well as silver produced from the 

Moss Mine.  (Group Mot., Ex. A, § 3(a)). 

The Finder’s Fee Agreement expressly provides that the Finder’s Fee Agreement 

continue to pay royalties no matter who becomes the owner of the Moss Mine.  Section 4 

of the Agreement states that “([t]he term of this Agreement . . . shall continue so long as 

NVC controls, holds or owns any interest, direct or indirect, in the Property.”  (Group 

Mot., Ex. A, § 4)  Section 9 of the Finder’s Fee Agreement causes the Finder’s Fee 

Agreement to apply even after the sale of the Moss Mine.  It states in part:  

 

9. Binding Effect of Obligations.  This Agreement shall be 

binding upon and inure to the benefit of the respective parties and their 

successors and assigns.  NVC covenants that NVC shall cause the terms of 

any agreement or instrument between NVC and any third party for the 

assignment, conveyance, sale or other transfer of the Patriot Agreement and 

the Property to provide expressly that the transferee is obligated to 

compensate Finder in accordance with this Agreement and that he [sic] 

shall pay Finder’s compensation directly to Finder. 

(Group Mot., Ex. A, § 9) 

The continuation of the royalty regardless of the Property’s owner was expressly 

negotiated by BHL.  (BHL Ex. 1, ¶ 15)  An e-mail exchange on February 25, 2011 

between BHL members and Ken Berry (CEO and President of Northern Vertex and 

Golden Vertex) and James McDonald (a Northern Vertex Geologist), demonstrates that 

BHL demanded that “[t]he “Finders Fee” would be binding on a new operator, should the 

property be sold.”  (BHL Ex. 1, ¶¶ 16-17 and Ex. G)  James McDonald’s response of the 

same day did not indicate any disagreement to that proposal.  (Id.)  During final 

negotiations about the Finder’s Fee Agreement, which took place in a hotel in Reno, 

Nevada, on March 4, 2011, at a meeting attended by Ken Berry, James McDonald, and 

BHL, Northern Vertex did not object to Section 9’s language stating that the Finder’s Fee 
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Agreement would be binding on subsequent purchasers of the Moss Mine. (BHL Ex. 1, ¶ 

17) 

In addition, the Finder’s Fee Agreement provides that “[t]he parties shall execute 

and deliver to one another a memorandum of this Agreement in format acceptable for 

recording under the laws of the State of Arizona.”  (Group Mot., Ex. A, § 14)  The 

referenced memorandum was, in fact, drafted and recorded in Mohave County, Arizona, 

on January 11, 2012.  (BHL Ex. 1, ¶¶ 13, 18 and Ex. E) 

ARGUMENT 

The Finder’s Fee Agreement grants BHL an interest in real property.  Arizona law 

states that “[t]he right to unaccrued royalties can be an interest in real property when the 

parties so intend.”  Paloma Inv. Ltd. P’ship v. Jenkins, 978 P.2d 110, 115 (Ariz. Ct. App. 

1998).1  In Paloma, the Arizona Court of Appeals affirmed the Superior Court’s finding 

that a royalty interest in water rights was a “real property interest” binding the successor 

owner of the land.  Id.  Multiple other courts in other jurisdictions have also held that 

unaccrued natural resources rights are an interest in real property.  See, e.g., Luckel v. 

White, 819 S.W.2d 459, 463 (Tex. 1991) (holding a royalty deed effective to convey an 

interest in future leases, stating “A royalty interest is an interest in land that is a part of 

the total mineral estate.”); Luecke v. Wallace, 951 S.W.2d 267, 273 (Tex. App. 1997) 

(holding that royalty holder retained royalty interest after property sold without reserving 

any interest, stating “Royalty interests are regarded as incorporeal interests in real 

property.”); Slawson Exploration Company, Inc. v. Nine Point Energy, LLC, 966 F.3d 

775, 780 (8th Cir. 2020) (stating that under North Dakota law, royalty interests under oil 

and gas leases are interests in real property); La Laguna Ranch Co. v. Dodge, 114 P.2d 

351, 353 (Cal. 1941) (stating that holders of royalty interests in oil and gas “acquires an 

 

1 BHL is not claiming a real property interest in accrued royalties. 
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interest in real property, an incorporeal hereditament analogous to the right to receive 

future rents of real property.”) 

The intention of the parties to the Finders’ Fee Agreement was clearly to provide 

royalties to BHL for as long as the Moss Mine produced gold or silver, regardless of 

ownership of the Mine.  Section 4 of the Agreement provided that the Agreement would 

remain in place for the entirety of NVC’s control of the property.  Section 9 of the 

Agreement expressly provided that the Agreement would stay in place regardless of who 

purchased the property.  Furthermore, to make the ongoing obligations under the 

Agreement clear to any future buyer of the Moss Mine, the parties drafted and recorded 

the Memorandum of Agreement and recorded it in Mohave County, Arizona.  See e.g., 

A.R.S. §§ 33-411 and 33-412 (providing that instruments affecting real property be 

recorded).  In sum, all of the available evidence indicates that the parties intended that the 

Finders’ Fee Agreement conveys an interest in real property. 

The cases cited by the Group in support of its motion are easily distinguishable.  

For example, in Hydrocarbon Horizons, Inc. v. Pecos Development Corp., there was no 

existing oil and gas lease at the time of the royalty agreement.  In fact, the court expressly 

distinguished the Hydrocarbon facts from another Texas case in which an agreement to 

pay royalties under an existing oil and gas lease were held to constitute a conveyance of 

an interest in real property.  Hydrocarbon Horizons, 797 S.W.2d 265, 267 (Texas App. 

1990), distinguishing Stovall v. Poole, 382 S.W.2d 783, 784 (Texas App. 1964) (holding 

that plaintiff could not recover to enforce an oral royalty agreement).  In Stovall, the 

defendant owned the land on which the oil and gas was located and orally agreed to give 

the plaintiff a royalty based on oil and gas production from the land.  Stating that 

“[r]oyalties form future production under oil and gas leases . . . constitute an interest in 
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land,” the court applied the statute of frauds to deny Plaintiff’s recovery of his promised 

royalties.   

In the case at hand, like the parties in Stovall, NVC (and, by assignment, GVC) 

possessed an interest in land by virtue of being a party to the Patriot Agreement, under 

which Patriot granted to ISGC (assigned to Northern Vertex and then Golden Vertex) 

70% rights in the minerals and mining claims.  NVC granted to BHL a royalty interest in 

those claims, which royalty interest was duly recorded in Mojave County.  The ongoing 

nature of the royalty interest was also, unlike the interest in Hydrocarbon Horizons, 

expressly described in a written agreement between the parties (the Finders’ Fee 

Agreement) to apply to successor owners of the mine.  

The other case cited by the Group, Waco-Tex Materials Co. v. Lee, 210 S.W.2d 

886, 889 (Tex. App. 1948), also involved an oral contract signed before a lease had even 

been signed, for royalties that were to be paid “if and when defendants had leased and 

severed and removed the sand and gravel from the tract.”  The Waco-Tex situation, as 

with Hydrocarbon Horizons, is clearly distinguishable from the case at hand, in which 

BHL’s recorded royalty interest was granted by NVC, a party with a recorded interest in 

the real property stemming from the 70% rights to the mining claims and minerals 

granted under the Patriot Agreement. 

Finally, the Group cites Paloma for the principle that the Finders’ Fee Agreement 

does not expressly state “that BHL’s rights are an interest in land or that such rights 

expressly ‘run with the land.’”  (Group Mot., pp. 6:28-7:1)   Paloma supports the 

argument that the Finders’ Fee Agreement, and mineral royalty rights in general, 

constitute an interest in real property.  As explained in Paloma with respect to a water 

rights agreement, covenants “do not exhaust the categories of interests in land.”  Paloma, 

978 P.2d at 115.  The Paloma court identified water rights as an interest in real property 
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and noted that the transfer of such rights to be a “conveyance, not a covenant.”  Id.  The 

Court noted that a “royalty interest” was “a common type of interest in natural resources, 

such as coal, oil, gas, timber, and minerals.  The right to unaccrued royalties can be an 

interest in real property when the parties so intend.”  Id.  The Court concluded that the 

defendant’s royalty interest in the proceeds from the sale of the water was an interest in 

real property and bound the plaintiff as the successor owner of the land.  Id.   

Similarly, in the case at hand, the Finders’ Fee Agreement represented a 

conveyance to BHL of a royalty interest in the minerals produced by the Moss Mine by 

the holder of a real property interest in the Moss Mine.  The conveyance was made 

through the 70% real property interest in the mining claims and minerals in the Moss 

Mine first held by ISGC through the Patriot Agreement, then assigned to NVC and then 

further assigned to GVC.  Consequently, the royalty interest granted in the Finder’s Fee 

Agreement is an interest in real property. 

For the foregoing reasons, the Group’s Motion should be denied and the Court 

should enter an order declaring that the nature of BHL’s interest is an interest in real 

property. 

 

DATED this 28th day of October, 2024. 

 

WHITLEY LEGAL GROUP, P.C. 

17550 N. Perimeter Dr., Suite 100 

Scottsdale, AZ 85255 

 

 

By /s/ Jeffrey C. Whitley 

Jeffrey. C. Whitley 

Attorneys for Hartmut W. Baitis, Robert B. 

Hawkins and Larry L. Lackey 

 

COPIES of the foregoing sent 

Case 2:24-bk-06359-EPB    Doc 71    Filed 10/28/24    Entered 10/28/24 14:28:11    Desc
Main Document      Page 8 of 10



 

9 

 

 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

via e-mail this 28th day of October, 

2024, to: 

 

Anthony W. Austin 

Tyler D. Carlton 

Stacy Porche 

Fennemore Craig, P.C. 

aaustin@fennemorelaw.com 

tcarlton@fennemorelaw.com 

sporche@fennemorelaw.com 

Attorneys for Debtor Golden Vertex Corp. 

 

Robert M. Charles, Jr. 

Lewis Roca Rothgerber Christie LLP 

rcharles@lewisroca.com 

 

William L. Roberts 

Lawson Lundell LLP 

wroberts@lawsonlundell.com 

 

Larry L. Watson 

Office of the U.S. Trustee 

larry.watson@usdoj.gov 

 

Bradley Cosman 

Amir Gamliel 

Perkins Coie LLP 

bcosman@perkinscoie.com 

agamliel@perkinscoi.com 

Attorneys for Creditor Maverix Metals, Inc. 

 

Jimmie W. Pursell, Jr. 

Anthony F. Pusateri 

jimmie.pursell@quarles.com 

anthony.pusateri@quarles.com 

Attorneys for Patriot Gold Corp. 

 

Paul A. Loucks 

DeConcini McDonald Yetwin & Lacy, P.C. 

ploucks@dmyl.com 

Attorneys for Patriot Gold Corporation 

 

Patrick A. Clisham 
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Michael P. Rolland 

Engelman Berger, P.C. 

drm@eblawyers.com 

mpr@eblawyers.com 

Attorneys for Mohave Electric Cooperative 

 

/s/ Jeffrey C. Whitley  
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