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ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

THE HONOURABLE  

JUSTICE CAVANAGH 

) 
) 
) 

FRIDAY, THE 28TH

DAY OF JUNE, 2024 

IN THE MATTER OF THE COMPANIES’ CREDITORS  
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF KIDKRAFT, INC., SOLOWAVE DESIGN HOLDINGS 
LIMITED, SOLOWAVE DESIGN INC., SOLOWAVE INTERNATIONAL INC. AND 

SOLOWAVE DESIGN LP 

APPLICATION OF KIDKRAFT, INC. UNDER SECTION 46 OF THE  
COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS 

AMENDED 

RECOGNITION ORDER 
(Plan Confirmation Order, Sale Order, Termination of CCAA Proceedings, 

and Related Relief)  

THIS MOTION, made by KidKraft, Inc. (“KidKraft”), in its capacity as the foreign 

representative (in such capacity, the “Foreign Representative”) of Solowave Design Holdings 

Limited, Solowave Design Inc. (“KK Canada GP”), Solowave Design LP (“KK Canada LP” 

and together with KK Canada GP, the “Canadian Sellers”) and Solowave International Inc. 

(collectively, the “Canadian Debtors”, and collectively with KidKraft, the “Chapter 11 

Debtors”), pursuant to the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as 

amended (the “CCAA”) for an Order, among other things, (i) recognizing and giving effect to 

the Plan Confirmation Order (as defined herein) granted by the United States Bankruptcy Court 
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for the Northern District of Texas (the “U.S. Bankruptcy Court”), made in the cases 

commenced by the Chapter 11 Debtors pursuant to chapter 11 of the United States Bankruptcy 

Code (the “Foreign Proceeding”), which among other things confirmed the Debtors’ Amended 

Joint Prepackaged Chapter 11 Plan (as amended, supplemented and otherwise modified, the 

“Plan”), (ii) vesting in and to Backyard Products, LLC (including its successors and permitted 

assigns, the “Purchaser”) the Chapter 11 Debtors’ right, title and interest in and to the Canadian 

Transferred Assets (as defined in the Plan), (iii) approving the fees and disbursements of the 

Information Officer (as defined herein) and its counsel, including an estimate of fees to complete 

these CCAA recognition proceedings, and (iv) providing a mechanism for the termination of 

these CCAA recognition proceedings, was heard this day by judicial videoconference in Toronto, 

Ontario. 

ON READING the Notice of Motion, the Fourth Affidavit of Geoff Walker affirmed 

June 26, 2024 (the “Fourth Walker Affidavit”) and the second report of KSV Restructuring 

Inc. (“KSV”), in its capacity as information officer (the “Information Officer”) dated June 27, 

2024 (the “Second Report”), and the fee affidavits of the Information Officer and its counsel, 

Gowling WLG (Canada) LLP (“Gowling”, and such affidavits, the “Fee Affidavits”), each filed. 

AND UPON HEARING the submissions of counsel for the Foreign Representative, 

counsel for the Information Officer, and counsel for the other parties appearing on the participant 

information form, no one appearing for any other party although duly served as appears from the 

Affidavit of Service of Mark Sheeley sworn June 27, 2024, each filed: 

SERVICE 

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the 

Motion Record is hereby abridged and validated so that this Motion is properly returnable today 

and hereby dispenses with further service thereof. 

DEFINITIONS 

2. THIS COURT ORDERS that capitalized terms used and not otherwise defined herein 

have the meaning given to them in the Plan, attached as Exhibit A to Plan Confirmation Order. 
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RECOGNITION OF FOREIGN ORDERS 

3. THIS COURT ORDERS that the following orders of the U.S. Bankruptcy Court made 

in the Foreign Proceeding are hereby recognized and given full force and effect in all provinces 

and territories of Canada pursuant to section 49 of the CCAA: 

(a) Final Order (I) Authorizing the Debtors to Pay (A) Critical Vendors, (B) Lien 

Claimants, and (C) 503(B)(9) Claimants; (II) Confirming Administrative Expense 

Priority of Outstanding Orders; and (III) Granting Related Relief (the “Final 

Critical Vendors Order”); 

(b) Final Order (I) Authorizing the Debtors to (A) Continue to Operate Their Cash 

Management System and Maintain Existing Bank Accounts, (B) Continue Using 

Existing Checks and Business Forms, (C) Maintain Their Corporate Card 

Program, and (D) Continue Intercompany Transactions, and (II) Granting 

Related Relief (the “Final Cash Management Order”); 

(c) Final Order Pursuant to 11 U.S.C. §§ 105, 361, 362, 363, 364, and 507 and Fed. 

R. Bankr. P. 2002, 4001 and 9014 (I) Authorizing Debtors and Debtors in 

Possession to Obtain Postpetition Senior Secured Superpriority Financing, 

(II) Authorizing the Debtors to Use Cash Collateral, (III) Granting Liens and 

Providing Superpriority Administrative Expense Status, (IV) Granting Adequate 

Protection to the Prepetition Secured Parties, (V) Modifying the Automatic Stay, 

(VI) Scheduling a Final Hearing, and (VII) Granting Related Relief (the “Final 

DIP Order”); 

(d) Order (I) Approving Certain Bidder Protections, (II) Approving Contract 

Assumption and Assignment Procedures, and (III) Granting Related Relief (the 

“Bidder Protections Order”);  

(e) Findings of Fact, Conclusions of Law, and Order (I) Approving the Disclosure 

Statement; and (II) Confirming the Debtors’ Amended Joint Prepackaged 

Chapter 11 Plan (the “Plan Confirmation Order”); and 
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(f) Amended Order (I) Authorizing the Sale of the Debtors’ Assets Free and Clear of 

All Liens, Claims, Interests and Encumbrances Pursuant to 11 U.S.C. §§ 105 and 

363, (II) Approving the Purchase Agreement, (III) Authorizing the Assumption 

and Assignment of Certain Executory Contracts and Unexpired Leases, and 

(IV) Granting Related Relief (the “Sale Order”); 

(copies of which are attached as Schedules “A” to “F” hereto, respectively);  

provided, however, that in the event of any conflict between the terms of the Final Critical 

Vendors Order, the Final Cash Management Order, the Final DIP Order, the Bidder Protections 

Order, the Plan Confirmation Order, or the Sale Order, and the Orders of this Court made in the 

within proceedings, the Orders of this Court made in these proceedings shall govern in Canada 

with respect to the Property (as defined in the Supplemental Order) . 

AMENDMENTS TO THE SUPPLEMENTAL ORDER 

4. THIS COURT ORDERS that paragraph 24 of the Supplemental Order is hereby 

amended as follows:  

24. THIS COURT ORDERS that the DIP Agent, for and on behalf of itself and the 

DIP Lender (each as defined in the Interim DIP Order, the Second Interim DIP Order 

(as defined in the Recognition Order (Bar Dates Order, Second Interim DIP Order, 

and Final Customer Programs Order, and Related Relief) issued June 19, 2024), 

and the Final DIP Order (as defined in the Recognition Order (Plan Confirmation 

Order, Sale Order and Termination Order, and Related Relief) issued June 28, 

2024), shall be entitled to the benefit of and is hereby granted a charge (the “DIP 

Charge”) on the Property, which DIP Charge shall be consistent with the liens and 

charges created by or set forth in the Interim DIP Order, the Second Interim DIP Order 

and the Final DIP Order provided however that, with respect to the Property, the DIP 
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Charge shall have the priority set out in paragraphs 25 and 27 hereof, and further 

provided that, the DIP Charge shall not be enforced except in accordance with the terms 

of the Interim DIP Order, the Second Interim DIP Order and the Final DIP Order and 

with leave of this Court. 

IMPLEMENTATION OF THE PLAN  

5. THIS COURT ORDERS that the Foreign Representative and the Chapter 11 Debtors 

are authorized and directed to take all steps and actions, and to do all things, necessary or 

appropriate to implement the Plan in accordance with its terms, and enter into, implement and 

consummate all of the steps, transfers, transactions and agreements contemplated pursuant to the 

Plan. 

6. THIS COURT ORDERS that, as of the Effective Date, the Plan, including (a) the 

treatment of Claims as provided for in the Plan, and (b) all compromises, arrangements, transfers, 

transactions, releases, discharges and injunctions provided for in the Plan and as approved in the 

Plan Confirmation Order, as applicable, shall inure to the benefit of and be binding and effective 

upon the Chapter 11 Debtors, the Canadian creditors of the Chapter 11 Debtors, and all other 

persons affected thereby, and on their respective heirs, administrators, executors, legal personal 

representatives, successors and assigns. 

7. THIS COURT ORDERS that, subject to the terms of the Plan and the Plan 

Confirmation Order, and effective on the Effective Date, no party to any contract that is (i) listed 

on the Schedule of Assumed Executory Contracts and Unexpired Leases, and (ii) assigned to the 

Purchaser in accordance with the Purchase Agreement, may accelerate, terminate, rescind, refuse 

to perform or otherwise repudiate their obligations under, or enforce or exercise any right 

(including any right of set-off, dilution or other remedy) or make any demand under or in respect 

of any such Executory Contract or Unexpired Lease, by reason of: 

Electronically issued / Délivré par voie électronique : 28-Jun-2024
Toronto Superior Court of Justice / Cour supérieure de justice

       Court File No./N° du dossier du greffe : CV-24-00720035-00CL



- 6 - 

 

(a) any event that occurred on or prior to the Effective Date that would have entitled 

any person thereto to enforce those rights or remedies (including defaults or events 

of default arising as a result of the insolvency of the Chapter 11 Debtors); 

(b) the fact that the Chapter 11 Debtors have: (i) sought or obtained relief under the 

CCAA or pursuant to the Chapter 11 Cases, or (ii) commenced or completed these 

proceedings or the Chapter 11 Cases;  

(c) the implementation of the Plan, or the completion of any of the steps, transactions 

or things contemplated by the Plan; or 

(d) any compromises, arrangements, transactions, releases or discharges effected 

pursuant to the Plan.  

RELEASES AND INJUNCTIONS 

8. THIS COURT ORDERS AND DECLARES that the compromises, arrangements, 

releases, discharges and injunctions contained and referenced in the Plan and as approved by the 

Plan Confirmation Order, are valid and that, effective on the Effective Date, all such releases, 

discharges and injunctions are hereby sanctioned, approved, recognized and given full force and 

effect in all provinces and territories of Canada in accordance with and subject to the terms of 

this Order, the Plan Confirmation Order and the Plan.  

APPROVAL OF SALE TRANSACTION 

9. THIS COURT ORDERS that the Purchase Agreement (attached as Exhibit 1 to the 

Sale Order) and the transactions contemplated by the Purchase Agreement (together, the “Sale 

Transaction”), including the sale to the Purchaser of the assets of the Canadian Sellers and the 

assets of KidKraft located in Canada, in each case pursuant to the Purchase Agreement, are 

hereby authorized and approved, with such minor amendments as KidKraft and the Canadian 

Sellers and the Purchaser may deem necessary. KidKraft and the Canadian Sellers are hereby 

authorized and directed to take such additional steps and execute such additional documents as 

may be necessary or desirable for the completion of the Sale Transaction and for the conveyance 

of the Canadian Transferred Assets to the Purchaser. 
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VESTING OF CANADIAN TRANSFERRED ASSETS  

10. THIS COURT ORDERS AND DECLARES that, upon the delivery to the Purchaser by 

the Information Officer of a certificate substantially in the form of Schedule “G” hereto (the 

“Information Officer’s Vesting Certificate”), all of the right, title, and interest of the Chapter 

11 Debtors (including their respective Estates) in and to the Canadian Transferred Assets shall 

vest absolutely, without further transfer or instrument, in and to the Purchaser (or any permitted 

assignee or delegee of the Purchaser’s right to purchase and acquire the Canadian Transferred 

Assets (“Assignee”) in accordance with the Purchase Agreement, which Assignee shall be 

identified in the Information Officer’s Vesting Certificate), free and clear of and from any and all 

security interests (whether contractual, statutory or otherwise), hypothecs, mortgages, trusts or 

deemed trusts (whether contractual, statutory or otherwise), liens, executions, levies, charges, or 

other financial or monetary claims, whether or not they have attached or been perfected, 

registered or filed and whether secured, unsecured or otherwise (collectively, the “Claims”), 

including, without limiting the generality of the foregoing (collectively, the “Encumbrances”):  

(a) any encumbrances or charges created by any Order of this Court in these 

proceedings, including the Supplemental Order; and 

(b) all charges, security interests or claims evidenced by registrations pursuant to the 

Personal Property Security Act (Ontario) or any other personal property registry 

system; and 

for greater certainty, this Court orders that all of the Claims and Encumbrances affecting or 

relating to the Canadian Transferred Assets are hereby expunged and discharged as against the 

Canadian Transferred Assets. 

11. THIS COURT ORDERS AND DIRECTS the Information Officer to file with the 

Court a copy of the Information Officer’s Vesting Certificate forthwith after delivery thereof to 

the Purchaser. 

12. THIS COURT ORDERS that the Information Officer shall rely on written notice from 

the Foreign Representative (or its counsel) and the Purchaser (or its counsel) for the purpose of 
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providing the certifications included in the Information Officer’s Vesting Certificate, and shall 

incur no liability with respect to the delivery of the Information Officer’s Vesting Certificate. 

13. THIS COURT ORDERS that for the purposes of determining the nature and priority of 

Claims and Encumbrances, the net proceeds from the sale of the Canadian Transferred Assets 

shall stand in the place and stead of the Canadian Transferred Assets, and that from and after the 

Effective Date all Claims and Encumbrances shall attach to the net proceeds from the sale of the 

Canadian Transferred Assets with the same priority as they had with respect to the Canadian 

Transferred Assets immediately prior to the sale, as if the Canadian Transferred Assets had not 

been sold and remained in the possession or control of the person having that possession or 

control immediately prior to the sale. The net proceeds of such sale shall be distributed in 

accordance with the Plan. 

14. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act, the Chapter 11 Debtors are authorized 

and directed to disclose and transfer to the Purchaser all human resources and payroll 

information in the Chapter 11 Debtors’ records pertaining to the Transferred Employees (as 

defined in the Purchase Agreement). The Purchaser shall maintain and protect the privacy of 

such information and shall be entitled to use the personal information provided to it in a manner 

which is in all material respects identical to the prior use of such information by the Chapter 11 

Debtors. 

15. THIS COURT ORDERS that, notwithstanding: 

(a) the pendency of these proceedings or the Chapter 11 Cases; 

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the 

Bankruptcy and Insolvency Act (Canada) (the “BIA”) in respect of any of the 

Chapter 11 Debtors and any bankruptcy order issued pursuant to any such 

applications; and 

(c) any assignment into bankruptcy made in respect of any of the Chapter 11 Debtors; 
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the vesting of the Canadian Transferred Assets in the Purchaser pursuant to this Order shall be 

binding on any trustee in bankruptcy that may be appointed in respect of any of the Chapter 11 

Debtors and shall not be void or voidable by creditors of any of the Chapter 11 Debtors, nor shall 

it constitute nor be deemed to be a fraudulent preference, assignment, fraudulent conveyance, 

transfer at undervalue, or other reviewable transaction under the BIA or any other applicable 

federal or provincial legislation, nor shall it constitute oppressive or unfairly prejudicial conduct 

pursuant to any applicable federal or provincial legislation. 

APPROVAL OF FEES AND ACTIVITIES 

16. THIS COURT ORDERS that the pre-filing report of KSV, dated May 16, 2024, the first 

report of the Information Officer, dated June 18, 2024, the Second Report, and the activities of 

the Information Officer referred to therein be and are hereby approved; provided, however, that 

only the Information Officer, in its personal capacity and only with respect to its own personal 

liability, shall be entitled to rely upon or utilize in any way such approval. 

17. THIS COURT ORDERS that the fees and disbursements of the Information Officer and 

Gowling, as set out in the Second Report and the Fee Affidavits, be and are hereby approved. 

18. THIS COURT ORDERS AND DECLARES that the fees and disbursements of the 

Information Officer and Gowling, respectively, as estimated in the Second Report, that have 

been or will be incurred in the performance of the duties of the Information Officer up to the date 

(the “Discharge Date”) of the filing of the Information Officer’s Termination Certificate (as 

defined below) and the incidental duties that may be required to complete the administration of 

these proceedings following the Discharge Date are hereby authorized and approved for the 

Information Officer and its counsel up to a maximum of [CDN$] plus any applicable taxes and 

disbursements in the aggregate. In the event the aggregate fees of the Information Officer and 

Gowling exceed such amount, the Chapter 11 Debtors may elect to pay such additional amounts, 

plus any applicable taxes and disbursements, without further application to this Court for 

approval of such fees. 

TERMINATION OF CCAA PROCEEDINGS 
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19. THIS COURT ORDERS that upon service by the Information Officer of an executed 

certificate substantially in the form attached hereto as Schedule “H” (the “Information Officer’s 

Termination Certificate”) certifying that the Effective Date has occurred and that, to the 

knowledge of the Information Officer, all matters to be attended to in connection with these 

CCAA proceedings have been completed, these CCAA proceedings shall be terminated without 

any other act or formality (the “CCAA Termination Time”); provided that, nothing herein 

impacts the validity of any Orders made in these proceedings or any actions or steps taken by 

any Person in connection therewith. 

20. THIS COURT ORDERS that the Administration Charge, the Directors’ Charge and the 

DIP Charge (each as defined in the Supplemental Order) shall be terminated, released and 

discharged at the CCAA Termination Time without any other act or formality. 

21. THIS COURT ORDERS that effective at the CCAA Termination Time, KSV shall be 

and is discharged as the Information Officer in these proceedings, provided that the Information 

Officer shall continue to have the benefit of the provisions of all Orders made in these 

proceedings, including all approvals, protections and stays of proceedings in favour of the 

Information Officer. 

22. THIS COURT ORDERS AND DECLARES that effective at the CCAA Termination 

Time, KSV and Gowling shall be released and discharged from any and all liability that KSV 

and Gowling now has or may hereafter have by reason of, or in any way arising out of, the acts 

or omissions of KSV while acting in its capacity as Information Officer and Gowling while 

acting in its capacity as counsel to the Information Officer, save and except for any gross 

negligence or wilful misconduct on the Information Officer’s or Gowling’s part. Without 

limiting the generality of the foregoing, upon the filing of the Information Officer’s Termination 

Certificate, KSV and Gowling shall be forever released and discharged from any and all liability 

relating to matters that were raised, or which could have been raised, in the within proceedings, 

save and except for any gross negligence or wilful misconduct on the Information Officer’s or 

Gowling’s part. 
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23. THIS COURT ORDERS that no action or other proceeding shall be commenced against 

the Information Officer or Gowling in any way arising from or related to its capacity or conduct 

as Information Officer or counsel to the Information Officer, as applicable, except with prior 

leave of this Court and on prior written notice to the Information Officer and Gowling. 

GENERAL 

24. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

or regulatory or administrative body having jurisdiction in Canada, the United States or any 

other foreign jurisdiction, to give effect to this Order and to assist the Foreign Representative, 

the Chapter 11 Debtors, the Information Officer, and their respective agents in carrying out the 

terms of this Order. All courts, tribunals, regulatory and administrative bodies are hereby 

respectfully requested to make such orders and to provide such assistance to the Foreign 

Representative, the Chapter 11 Debtors  and the Information Officer, the latter as an officer of 

this Court, as may be necessary or desirable to give effect to this Order, or to assist the Foreign 

Representative, the Chapter 11 Debtors and the Information Officer and their respective agents 

in carrying out the terms of this Order.  

25. THIS COURT ORDERS that each of the Foreign Representative, the Chapter 11 

Debtors and the Information Officer shall be at liberty and is hereby authorized and empowered 

to apply to any court, tribunal, or regulatory or administrative body, wherever located, for the 

recognition of this Order and for assistance in carrying out the terms of this Order. 

26. THIS COURT ORDERS that this Order shall be effective as of 12:01 a.m. on the date 

of this Order without the need for entry or filing of this Order. 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re: 

 

KIDKRAFT, INC., et al.,  

 

 Debtors.1 

§ 

§ 

§ 

§ 

§ 

§ 

Case No. 24-80045-11 

 

(Chapter 11) 

 

(Jointly Administered) 

 

Re: Docket No. 9 

FINAL ORDER  

(I) AUTHORIZING THE DEBTORS TO PAY  

(A) CRITICAL VENDORS, (B) LIEN CLAIMANTS, AND  

(C) 503(B)(9) CLAIMANTS; (II) CONFIRMING ADMINISTRATIVE EXPENSE  

PRIORITY OF OUTSTANDING ORDERS; AND (III) GRANTING RELATED RELIEF  

 

Upon the Motion2 filed by the above referenced debtors and debtors in possession 

(collectively, the “Debtors”) for entry of an order (the “Final Order”)  (i) authorizing the Debtors 

 
1  The Debtors in these chapter 11 cases and the last four digits of their respective federal tax identification numbers 

or Canadian business numbers, as applicable, are:  KidKraft, Inc. (3303), KidKraft Europe, LLC (3174), KidKraft 

Intermediate Holdings, LLC (8800), KidKraft International Holdings, Inc. (2933), KidKraft Partners, LLC (3268), 

KidKraft International IP Holdings, LLC (1841), Solowave Design Corp. (9294), Solowave Design Holdings 

Limited (0206), Solowave Design Inc. (3073), Solowave Design LP (7201), and Solowave International Inc. 

(4302).  The location of the Debtors’ U.S. corporate headquarters and the Debtors’ service address is:  4630 Olin 

Road, Dallas, TX 75244. 

2  Capitalized terms used but not otherwise defined herein shall have the meaning set forth in the Motion. 

United States Bankruptcy Judge
______________________________________________________________________

Signed June 18, 2024

The following constitutes the ruling of the court and has the force and effect therein described.
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to pay in the ordinary course of business, based on their sound business judgment, prepetition 

amounts owed to the Vendors; (ii) confirming the administrative expense priority status and 

treatment of the Debtors’ Outstanding Orders; and (iii) granting related relief, all as more fully set 

forth in the Motion and in the First Day Declaration; and the Court having jurisdiction over the 

matters raised in the Motion pursuant to 28 U.S.C. § 1334; and the Court having found that this is 

a core proceeding pursuant to 28 U.S.C. § 157(b)(2) and that the Court may enter a final order 

consistent with Article III of the United States Constitution; and the Court having found that venue 

of this proceeding and the Motion in this district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; 

and the Court having entered the Interim Order; and the Court having found that the relief 

requested in the Motion is in the best interests of the Debtors and their respective estates, creditors, 

and other parties in interest; and the Court having found that proper and adequate notice of the 

Motion and hearing thereon has been given and that no other or further notice is necessary; and 

the Court having found that good and sufficient cause exists for the granting of the relief requested 

in the Motion after having given due deliberation upon the Motion and all of the proceedings had 

before the Court in connection with the Motion, it is HEREBY ORDERED THAT:  

1. The Debtors are authorized, subject to this Final Order, to pay the prepetition 

Vendor Claims described in the Motion, in the ordinary course of business, as the Debtors 

determine to be necessary or appropriate, in an aggregate amount not to exceed $950,000 on a final 

basis as set forth in the categories and amounts set forth in the Motion.  In the event the Debtors 

expect to exceed the aggregate amounts in any category as detailed in the Motion, the Debtors 

shall file a notice with the Court describing the category and overage amount prior to payment; 

provided that if the Debtors expect to exceed the aggregate amount of all Vendor Claims under 
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this Final Order, the Debtors shall file a separate motion seeking authority to exceed such aggregate 

amount. 

2. As a condition to receiving any payment under this Final Order, a Vendor must  

maintain or apply, as applicable, Customary Trade Terms3 during the pendency of these chapter 

11 cases, which for the avoidance of doubt, the Debtors may not waive or modify.  If a Vendor, 

after receiving a payment under this Final Order, ceases to provide goods or services on Customary 

Trade Terms, the Debtors may assert and request that the Court order:  (i) that the payment of such 

Vendor Claim is a voidable postpetition transfer pursuant to section 549(a) of the Bankruptcy Code 

that the Debtors may recover from such Vendor in cash, (ii) that the Vendor immediately return 

such payments in respect of its Vendor Claim to the extent that the aggregate amount of such 

payments exceeds the postpetition obligations then outstanding without giving effect to alleged 

setoff rights, recoupment rights, adjustments, or offsets of any type whatsoever, and (iii) upon 

recovery of such payment by the Debtors, such Vendor Claim shall be reinstated in such an amount 

as to restore the Debtors and the applicable Vendor to their original positions, as if the payment of 

the Vendor Claim had not been made.  

3. The form of Vendor Agreement, substantially in the form attached to the Motion as 

Exhibit C, is approved in its entirety.  The Debtors are authorized to enter into Vendor Agreements 

with Vendors, in their discretion.  To the extent that the Debtors do not enter into a Vendor 

Agreement with a Vendor, such Vendor’s acceptance of payment on account of its Vendor Claim 

 
3  As used herein, “Customary Trade Terms” means, with respect to a Vendor, (i) the normal and customary trade 

terms, practices, and programs that were most favorable to the Debtors and in effect between such Vendor and 

the Debtors in the twelve-month period prior to the Petition Date or (ii) such other trade terms as agreed by the 

Debtors and such Vendor that, in the reasonable business judgment of the Debtors, are more favorable to the 

Debtors than the terms in the preceding clause (i). 
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shall be deemed as the Vendor’s agreement to continue providing goods or services on Customary 

Trade Terms. 

4. The Debtors are authorized to negotiate, modify, or amend the form of a Vendor 

Agreement (provided that any such modification or amendment must require the Vendor to provide 

the trade terms set forth above) and to settle all or some of the Vendor Claims for less than the face 

amount of such claims without further notice or hearing, each in the Debtors’ reasonable business 

judgment. 

5. The Debtors are authorized to require, as a further condition of receiving payment 

on a Vendor Claim, that a Vendor agree to take whatever action is necessary to remove any existing 

liens on the Debtors’ property at such Vendor’s sole cost and expense and waive any right to assert 

a trade lien on account of a paid Vendor Claim. 

6. Any party that accepts payments from the Debtors on account of a Vendor Claim 

shall be deemed to have agreed to the terms and provisions of this Final Order.  Notwithstanding 

anything to the contrary herein, prior to making any payment pursuant to this Final Order, the 

Debtors shall provide such Vendor with a copy of this Final Order (unless previously provided to 

such Vendor). 

7. If any party accepts payment on behalf of a Vendor Claim under this Final Order, 

and such claim is determined by the Court after notice and hearing (i) in the case of a Lien Claim, 

not to give rise to a Lien or Interest or (ii) in the case of a 503(b)(9) Claim, not to give rise to a 

claim entitled to priority under section 503(b)(9) of the Bankruptcy Code, the Debtors are 

authorized to avoid such payment as a postpetition transfer under section 549 of the Bankruptcy 

Code, and the party who had accepted such payment shall be required to immediately repay to the 

Debtors any payment made to it on account of its asserted claim to the extent the aggregate amount 
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of such payments exceeds the postpetition obligations then outstanding, without the right of setoff, 

claims, or otherwise.  Upon recovery of such payments by the Debtors, the obligations shall be 

reinstated as a prepetition claim in the amount so recovered. 

8. All undisputed obligations arising from the Outstanding Orders shall receive 

administrative expense priority, and the Debtors are authorized to pay all undisputed obligations 

arising from the Outstanding Orders in their discretion and in the ordinary course of business 

consistent with the parties’ prepetition customary practices.  

9. Nothing herein shall impair or prejudice the Debtors’ or any other party in interest’s 

ability to contest the extent, perfection, priority, validity, or amount of any Vendor Claim.  

10. Nothing herein shall prejudice the Debtors’ ability to seek a further order from this 

Court authorizing the Debtors to exceed the aggregate amounts of Vendor Claims as set forth in 

the Motion and herein or any party in interest’s right to contest such relief. 

11. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted pursuant to this Final Order in accordance with the Motion.  

12. The banks and financial institutions on which checks were drawn or electronic 

payment requests made in payment of the prepetition obligations approved herein are authorized 

to receive, process, honor, and pay all such checks and electronic payment requests when presented 

for payment, and all such banks and financial institutions are authorized to rely on the Debtors’ 

designation of any particular check or electronic payment request as approved by this Final Order. 

13. The Debtors are authorized to issue postpetition checks, or to effect postpetition 

fund transfer requests, in replacement of any checks or fund transfer requests that are dishonored 

as a consequence of these chapter 11 cases with respect to prepetition amounts owed in connection 

with any Vendor Claims.      
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14. The Debtors shall deliver to the Office of the United States Trustee for the Northern 

District of Texas a list of the Critical Vendors to be paid pursuant to this Order. Additionally, the 

Debtors shall maintain a matrix detailing all Vendor Claims paid or to be paid including (i) the 

name of each Vendor receiving a payment on account of a Vendor Claim; (ii) the amount paid to 

each Vendor on account of its Vendor Claim; and (iii) the goods or services provided by the 

Vendor. The Debtors shall provide this matrix to counsel for the Official Committee of Unsecured 

Creditors upon request.  

15. For the avoidance of doubt, this Final Order does not authorize payments to insiders 

(as such term is defined in section 101(31) of the Bankruptcy Code) of the Debtors. 

16. Notwithstanding the relief granted herein or actions taken hereunder, nothing 

contained in the Motion or this Final Order or any payment made pursuant to this Final Order shall 

constitute, nor is it intended to constitute, an implication or admission as to the validity or priority 

of any claim or lien against the Debtors, a waiver of the Debtors’, or any party in interest’s, rights 

to subsequently dispute such claim or lien, a promise or requirement to pay any prepetition claim, an 

implication or admission that any particular claim is of a type specified or defined in the Motion or any 

proposed order, a waiver of the Debtors’, or any other party in interest’s, rights under the Bankruptcy 

Code or any other applicable law, or the assumption or adoption of any agreement, contract, or lease 

under section 365 of the Bankruptcy Code. 

17. Notwithstanding anything in this Final Order to the contrary, any payment to be 

made, or any authorization contained hereunder, shall be subject to the terms of any orders 

authorizing debtor-in-possession financing or the use of cash collateral approved by this Court in 

these chapter 11 cases (including with respect to any approved budget governing or relating to 

such use) (such order, collectively with any such approved budget, the “DIP Order”); and to the 
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extent there is any inconsistency between the terms of such DIP Order and any action taken or 

proposed to be taken hereunder, the terms of such DIP Order shall control. 

18. The requirements of Bankruptcy Rule 6004(a) are waived.   

19. Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Final 

Order shall be immediately effective and enforceable upon entry of this Final Order. 

20. The Court retains jurisdiction to hear and determine all matters arising from or 

related to the implementation, interpretation, or enforcement of this Final Order.    

# # # END OF ORDER # # #
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re: 

 

KIDKRAFT, INC., et al.,  

 

Debtors.1 

  

§ 

§ 

§ 

§ 

§ 

§ 

Case No. 24-80045-mvl11 

 

(Chapter 11) 

 

(Jointly Administered) 

Re:  Docket Nos. 20 & 72 

FINAL ORDER (I) AUTHORIZING THE  

DEBTORS TO (A) CONTINUE TO OPERATE THEIR  

CASH MANAGEMENT SYSTEM AND MAINTAIN EXISTING BANK  

ACCOUNTS, (B) CONTINUE USING EXISTING CHECKS AND BUSINESS FORMS,  

(C) MAINTAIN THEIR  CORPORATE  CARD PROGRAM, AND  (D) CONTINUE  

INTERCOMPANY TRANSACTIONS,  AND  (II)  GRANTING  RELATED  RELIEF 

 

 
1  The Debtors in these chapter 11 cases and the last four digits of their respective federal tax identification numbers 

or Canadian business numbers, as applicable, are:  KidKraft, Inc. (3303), KidKraft Europe, LLC (3174), KidKraft 

Intermediate Holdings, LLC (8800), KidKraft International Holdings, Inc. (2933), KidKraft Partners, LLC (3268), 

KidKraft International IP Holdings, LLC (1841), Solowave Design Corp. (9294), Solowave Design Holdings 

Limited (0206), Solowave Design Inc. (3073), Solowave Design LP (7201), and Solowave International Inc. 

(4302).  The location of the Debtors’ U.S. corporate headquarters and the Debtors’ service address is:  4630 Olin 

Road, Dallas, TX 75244. 

United States Bankruptcy Judge
______________________________________________________________________

Signed June 21, 2024

The following constitutes the ruling of the court and has the force and effect therein described.

Case 24-80045-mvl11    Doc 236    Filed 06/24/24    Entered 06/24/24 08:19:17    Desc
Main Document      Page 1 of 10Electronically issued / Délivré par voie électronique : 28-Jun-2024

Toronto Superior Court of Justice / Cour supérieure de justice
       Court File No./N° du dossier du greffe : CV-24-00720035-00CL



2 
4867-9847-3662

Upon the Motion2 filed by the above-referenced debtors and debtors in possession 

(collectively, the “Debtors”) for entry of a final order (i) authorizing the Debtors to: 

(a) continue to operate their Cash Management System and maintain existing Bank Accounts;

(b) continue using their existing Checks and Business Forms; (c) maintain their Corporate Card

Program; and (d) continue to engage in Intercompany Transactions and (ii) granting related relief, 

all as more fully set forth in the Motion and in the First Day Declaration; and the Court having 

jurisdiction over the matters raised in the Motion pursuant to 28 U.S.C. 

§ 1334; and the Court having found that this is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)

and that the Court may enter a final order consistent with Article III of the United States 

Constitution; and the Court having found that venue of this proceeding and the Motion in this 

district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and the Court having entered the Interim 

Order; and the Court having found that the relief requested in the Motion is in the best interests of 

the Debtors and their respective estates, creditors, and other parties in interest; and the Court 

having found that proper and adequate notice of the Motion and hearing thereon has been given 

and that no other or further notice is necessary; and the Court having found that good and sufficient 

cause exists for the granting of the relief requested in the Motion after having given due 

deliberation upon the Motion and all of the proceedings had before the Court in connection with 

the Motion, it is HEREBY ORDERED THAT: 

1. The Debtors are authorized, on a final basis, in the ordinary course of business and

consistent with prepetition practices to (i) maintain and continue to operate the Cash Management 

System in accordance with the Motion, (ii) maintain and continue to use any or all of their existing 

Bank Accounts, including, but not limited to the Bank Accounts identified on Exhibit C to the 

2 Capitalized terms used but not otherwise defined herein shall have the meaning set forth in the Motion. 
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Motion; and (iii) deposit funds in and withdraw funds from any of the Bank Accounts by all usual 

means, including, but not limited to, checks, wire transfers, ACH transfers and debits, electronic 

fund transfers, and other debits; provided, that the Debtors will make a reasonable effort to request 

that JPMorgan designate all of the Bank Accounts maintained at JPMorgan as debtor-in-possession 

accounts; provided, further, that the Debtors shall provide notice to the U.S. Trustee, any statutory 

committee appointed in these chapter 11 cases, and counsel to the Prepetition Secured Lender of 

any material changes to their Cash Management System (including, but not limited to, any 

prospective closing of Bank Accounts) within 14 days. 

2. The Debtors shall have until June 24, 2024, to either convert or redesignate the 

Bank Accounts maintained at JPMorgan to debtor in possession accounts in compliance with 

section 345(b) of the Bankruptcy Code and the U.S. Trustee Guidelines or to make such other 

arrangements as are agreed to by the U.S. Trustee or approved by the Court, subject to further 

extension. 

3. The requirements of the U.S. Trustee Guidelines are hereby waived with respect to 

the Debtors’ existing Bank Accounts at HSBC, and the Debtors are authorized to maintain and 

continue to use such Bank Accounts in the ordinary course of business; provided, however, that 

the Debtors shall use reasonable efforts to ensure that amounts in the Bank Accounts at HSBC do 

not exceed $250,000.    The Debtors will attach the applicable HSBC account statements to their 

monthly operating reports, with account numbers redacted. 

4. The Banks are each authorized and directed to maintain, service, and administer the 

Bank Accounts without interruption and in the ordinary course of business. 
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5. The Debtors are authorized to pay any undisputed, outstanding Bank Fees owed to 

the Banks as of the Petition Date and to continue to pay the Bank Fees in the ordinary course of 

business. 

6. The Debtors are authorized to continue the Corporate Card Program and to pay any 

prepetition or postpetition amounts related thereto. 

7. The Debtors are authorized to use, in their present form, the Checks and Business 

Forms, without reference to their status as debtors-in-possession or the case number assigned to 

these chapter 11 cases; provided that once the Debtors’ existing Checks and Business Forms have 

been exhausted, the Debtors shall include, or direct others to include, the designation “Debtor in 

Possession” and the corresponding bankruptcy case number on all Checks and Business Forms as 

soon as it is reasonably practicable to do so.   

8. The Debtors are authorized to enter into and engage in postpetition Intercompany 

Transactions in the ordinary course of business.  Pursuant to sections 503(b)(1) and 364(b) of the 

Bankruptcy Code, all Intercompany Claims as a result of any ordinary course postpetition 

Intercompany Transactions are hereby accorded administrative expense priority status; provided, 

that such administrative expense status claim shall be junior to any superpriority administrative 

expense status claim granted as part of the adequate protection given pursuant to the DIP Orders 

(as defined below).  In connection therewith, the Debtors shall continue to maintain current records 

with respect to all transfers of cash in the ordinary course of business consistent with their practices 

prior to the Petition Date such that Intercompany Transactions can be readily ascertained and 

traceable; provided, however, that such records shall be made available upon request by counsel 

to the Prepetition Secured Lender, the U.S. Trustee, or any statutory committee appointed in these 
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Chapter 11 cases.  To the extent that the transfers within the Cash Management System are 

disbursements, they will be noted and reflected on the monthly operating reports.   

9. The Debtors will comply with the monthly operating report requirements (i) for 

reporting intercompany transactions and (ii) to report cash activity on an unconsolidated basis, in 

each case in accordance with the instructions for U.S. Trustee Form 11-MOR. 

10. For the avoidance of doubt, nothing herein shall restrict or otherwise impair the 

Debtors’ KKT Factoring Agreement or SDL Factoring Agreement with Coface (collectively, the 

“Coface Factoring Agreements”), including any deposit account control agreement or similar 

agreement in favor of Coface on the KKT USD Factoring Account, the KKT CAD Factoring 

Account, the SDL USD Factoring Account, and the SDL CAD Factoring Account (collectively, 

the “Coface Factoring Accounts”).  The Banks may continue to honor any instructions received 

from Coface or the Debtors; provided that each of Coface and the Debtors shall act in accordance 

with the Coface Factoring Agreements, and any applicable deposit account control agreement, that 

certain Amended and Restated Lien Release Agreement made as of January 24, 2023 by and 

among Coface, Antares Capital, LP., as administrative agent and as collateral agent (the “Agent”), 

and KidKraft, Inc. (the “KKT ARLRA”); and that certain Amended and Restated Lien Release 

Agreement made as of January 24, 2023 by and among Coface, Agent, and Solowave Design LP 

(the “Solowave ARLRA” and collectively with the KKT ARLRA, the “ARLRAs”), or similar 

agreement; provided further that Coface shall pay all amounts owed to the Debtors into the Main 

Operating Account, the KKT CAD Operating Account, the SDL CAD Operating Account, and the 

SDL USD Operating Account, as applicable, or as otherwise agreed by Coface and the Debtors, 

and, for the avoidance of doubt, with respect to any transfers made by Coface pursuant to the 
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ARLRAs, Coface may treat the DIP Agent as successor-in-interest to the Agent under such 

ARLRAs.  

11. The Debtors and PayPal Holdings, Inc. and its affiliates (“PayPal”) are party to 

certain PayPal User Agreements (the “User Agreements”) for, among other things the processing 

of payment transactions in exchange for a Processing Fee.  The Debtors are authorized and directed 

to continue to operate under the User Agreements and shall be required to pay or reimburse PayPal 

for all obligations owed pursuant to the terms and conditions of the User Agreements, including 

fees, charges, refunds, chargebacks, reserves, and other amounts due and owing from the Debtors 

to PayPal, whether such obligations were incurred prepetition or postpetition.  PayPal is authorized 

to receive and obtain payment for such obligations that the Debtors owe to it, as provided under 

and in the manner set forth in the User Agreements, including without limitation, by way of 

recoupment or setoff without further order of the Court regardless of whether such obligations 

arose prepetition or postpetition.  Pursuant to the terms and conditions of the User Agreements, 

PayPal has and shall continue to have the right to setoff any and all obligations that the Debtors 

owe to it against the sale revenue it processes for the Debtors. 

12. The Debtors are authorized to continue to use in the ordinary course of business the 

Corporate Card Program provided to the Debtors by JPMorgan Chase Bank, N.A. and its affiliates 

(collectively “JPM”), to honor all past and future obligations arising under the Corporate Card 

Program (the “Corporate Card Obligations”), and to make timely payments to JPM in respect of 

Corporate Card Obligations, including making payments on account of charges that were made 

under the Corporate Card Program prior to the Petition Date.  The Debtors are further authorized 

to continue to maintain the Bank Account ending in 1720 (the “Corporate Card Account”) at JPM 

for purposes of cash collateralizing the Corporate Card Obligations and all cash from time to time 
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on deposit in the Corporate Card Account shall remain subject to an exclusive first priority lien in 

favor of JPM as security for the Corporate Card Obligations.  In the event the Debtors fail to make 

any timely payment to JPM in respect of the Corporate Card Obligations, JPM is authorized, in its 

discretion, to terminate the Corporate Card Program and/or to debit the Corporate Card Account 

for the amount of any unpaid Corporate Card Obligations, without further order of the Court; 

provided, however, that any such termination (a) must be consistent with the terms and provisions 

of the agreement between the Debtors and JPM governing the Corporate Card Program, and  

(b) must not be effectuated on less than ten days advanced written notice to the Debtors.  To the 

extent necessary, JPM is hereby granted relief from the stay imposed under Bankruptcy Code 

Section 362 for purposes of this paragraph. 

13. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted pursuant to this Final Order in accordance with the Motion. 

14. The Banks are authorized to receive, process, honor, and pay all such checks and 

electronic payment requests when presented for payment, and all such banks and financial 

institutions are authorized to rely on the Debtors’ designation of any particular check or electronic 

payment request as approved by this Final Order. 

15. Any bank, including the Banks, may rely upon the representations of the Debtors 

with respect to whether any check, draft, wire, payment order, or other transfer drawn or issued by 

the Debtors prior to the Petition Date should be honored pursuant to any order of this Court, and 

no bank that honors such a prepetition check, draft, wire, payment order, or other transfer drawn 

on any Bank Account (i) at the direction of the Debtors or (ii) in a good-faith belief that this Court 

has authorized such prepetition check, draft, wire, payment, or other transfer to be honored shall 
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be deemed to be, nor shall be, liable to the Debtors or their estates or any other party on account 

thereof or otherwise be deemed to be in violation of this Final Order. 

16. The Debtors are authorized to issue new postpetition checks, wire transfers, or 

electronic fund transfer requests to replace any prepetition checks, wire transfers, or funds transfers 

that may be dishonored or rejected as a result of the commencement of these chapter 11 cases with 

respect to prepetition amounts that are authorized to be paid pursuant to this Final Order.      

17. The Debtors are authorized to open new bank accounts; provided, however, that all 

accounts opened by the Debtors on or after the Petition Date shall be at depositories that are (i) 

insured by the FDIC or the Federal Savings and Loan Insurance Corporation, (ii) designated as an 

authorized depository by the U.S. Trustee pursuant to the U.S. Trustee Guidelines, and  

(iii) with a bank that agrees to be bound by the terms of this Final Order; provided further, however, 

that such opening shall be timely indicated on the Debtors’ monthly operating reports and notice 

of such opening or closing shall be provided to the U.S. Trustee, any statutory committee appointed 

in these chapter 11 cases, and counsel to the Prepetition Secured Lender within 14 days. 

18. Notwithstanding the relief granted herein or actions taken hereunder, nothing 

contained in the Motion or this Final Order or any payment made pursuant to this Final Order shall 

constitute, nor is it intended to constitute, an implication or admission as to the validity or priority 

of any claim or lien against the Debtors, a waiver of the Debtors’ or any party in interest’s rights to 

subsequently dispute such claim or lien, a promise or requirement to pay any prepetition claim, an 

implication or admission that any particular claim is of a type specified or defined in the Motion or any 

proposed order, a waiver of the Debtors’ or any other party in interest’s rights under the Bankruptcy 

Code or any other applicable law, or the assumption or adoption of any agreement, contract, or lease 

under section 365 of the Bankruptcy Code. 
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19. Notwithstanding anything in this Final Order to the contrary, any payment to be 

made, or any authorization contained hereunder, shall be subject to the terms of any orders 

authorizing debtor-in-possession financing or the use of cash collateral approved by this Court in 

these chapter 11 cases (including with respect to any approved budget governing or relating to 

such use) (such order, collectively with any such approved budget, the “DIP Order”); and to the 

extent there is any inconsistency between the terms of such DIP Order and any action taken or 

proposed to be taken hereunder, the terms of such DIP Order shall control. 

20. The requirements of Bankruptcy Rule 6004(a) are waived.    

21. Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Final 

Order shall be immediately effective and enforceable upon entry of this Final Order.   

22. The Court retains jurisdiction to hear and determine all matters arising from or 

related to the implementation, interpretation, or enforcement of this Final Order.  

# # # END OF ORDER # # # 
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Order submitted by: 

 

VINSON & ELKINS LLP 

 

William L. Wallander (Texas Bar No. 20780750) 

Matthew D. Struble (Texas Bar No. 24102544) 

Kiran Vakamudi (Texas Bar No. 24106540) 

2001 Ross Avenue, Suite 3900 

Dallas, TX 75201 

Tel:  214.220.7700 

Fax: 214.999.7787 

bwallander@velaw.com 

mstruble@velaw.com 

kvakamudi@velaw.com 

 

- and - 

David S. Meyer (admitted pro hac vice) 

Lauren R. Kanzer (admitted pro hac vice) 

1114 Avenue of the Americas, 32nd Floor 

New York, NY 10036 

Tel:  212.237.0000 

Fax: 212.237.0100 

dmeyer@velaw.com; 

lkanzer@velaw.com 

 

PROPOSED ATTORNEYS FOR  

THE DEBTORS AND DEBTORS IN POSSESSION 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re: 

 

KIDKRAFT, INC., et al.,  

 

Debtors.1 

  

§ 

§ 

§ 

§ 

§ 

§ 

§ 

Case No. 24-80045-mvl11 

 

(Chapter 11) 

 

 

(Jointly Administered) 

Re: Docket Nos. 22, 23, 96, & 167 

 

FINAL ORDER PURSUANT TO 11 U.S.C. §§ 105,  

361, 362, 363, 364, AND 507 AND FED. R. BANKR. P. 2002,  

4001 AND 9014 (I) AUTHORIZING DEBTORS AND DEBTORS  

IN POSSESSION TO OBTAIN POSTPETITION SENIOR SECURED  

SUPERPRIORITY FINANCING, (II) AUTHORIZING THE DEBTORS  

TO USE CASH COLLATERAL, (III) GRANTING LIENS AND PROVIDING  

SUPERPRIORITY ADMINISTRATIVE EXPENSE STATUS, (IV) GRANTING  

ADEQUATE PROTECTION TO THE PREPETITION SECURED PARTIES,  

(V) MODIFYING THE AUTOMATIC STAY, AND (VII) GRANTING RELATED RELIEF 

 
1  The Debtors in these chapter 11 cases and the last four digits of their respective federal tax identification numbers 

or Canadian business numbers, as applicable, are:  KidKraft, Inc. (3303), KidKraft Europe, LLC (3174), KidKraft 

Intermediate Holdings, LLC (8800), KidKraft International Holdings, Inc. (2933), KidKraft Partners, LLC 

(3268), KidKraft International IP Holdings, LLC (1841), Solowave Design Corp. (9294), Solowave Design 

Holdings Limited (0206), Solowave Design Inc. (3073), Solowave Design LP (7201), and Solowave International 

Inc. (4302).  The location of the Debtors’ U.S. corporate headquarters and the Debtors’ service address is:  4630 

Olin Road, Dallas, TX 75244. 

United States Bankruptcy Judge
______________________________________________________________________

Signed June 21, 2024

The following constitutes the ruling of the court and has the force and effect therein described.
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Upon the motion (the “Motion”) of the above-captioned debtors and debtors-in-possession 

(collectively, the “Debtors”) pursuant to §§ 105, 361, 362, 363, 364(c)(1), 364(c)(2), 364(c)(3), 

and 364(d) of title 11 of the United States Code (the “Bankruptcy Code”), and Rules 2002, 4001, 

and 9014 of the Federal Rules of Bankruptcy Procedure (as amended, the “Bankruptcy Rules”), 

and the General Order Regarding Procedures for Complex Cases (the “Complex Case 

Procedures”) made applicable by Rules 4001-1 and 9013-1 of the Local Bankruptcy Rules  

(the “N.D. Tex. L.B.R.”) for the United States Bankruptcy Court for the Northern District of Texas 

(the “Court”)  inter alia seeking, entry of the Interim Orders (as defined below) and this final order 

(this “Final Order”)2 among other things: 

(1) authorization for KidKraft, Inc. (“KidKraft” or “Borrower”) to obtain, and for 

KidKraft Intermediate Holdings, LLC (“HoldCo”, and together with the other Guarantors listed in 

Schedule 1 of the DIP Term Sheet, the “Guarantors”) to guarantee, unconditionally, on a joint 

and several basis, a senior secured super-priority multi-draw debtor-in-possession term loan credit 

facility (the “DIP Facility”) on the terms and conditions set forth in the Priming Superpriority 

Debtor-In-Possession Financing Term Sheet, dated as of April 25, 2024, attached hereto as  

Exhibit A (as amended, supplemented or otherwise modified from time to time in accordance with 

the terms and conditions set forth herein and including the references to the Prepetition Credit 

Agreement (as defined below) specified therein, the “DIP Term Sheet”),3 by and among the 

Borrower, the Guarantors, GB Funding, LLC, as DIP Agent (“DIP Agent”), and 1903 Partners, 

 
2   In the event of an express conflict between the terms and conditions of the DIP Documents, the Interim Orders, 

or this Final Order, the provisions of this Final Order shall control.  Except as specifically amended, 

supplemented, or otherwise modified hereby, all of the provisions of the Interim Orders shall remain in full force 

and effect and are hereby ratified by this Final Order.  

3  Capitalized terms used but not defined herein shall have the meanings ascribed to such terms in the Motion or the 

DIP Term Sheet, as applicable. 
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LLC, as DIP Lender (“DIP Lender,” and, together with the DIP Agent, the “DIP Secured 

Parties”), and the other DIP Documents (as defined below) consisting of:  (i) $5.5 million of new 

money loans (the “Interim DIP Commitment”) to be provided following entry of the Interim 

Orders by DIP Lender, (ii) $5.0 million of new money loans (“Final DIP Commitment”) 

following entry of this Final Order by DIP Lender; (iii) $23.3 million of Prepetition Obligations, 

which will be deemed to have been advanced and shall convert into DIP Loans on a dollar-for-

dollar cashless basis upon entry of this Final Order (the “Roll-Up Amount”, and together with the 

Interim DIP Commitment and Final DIP Commitment, the “DIP Commitment”), and in 

accordance with this Final Order, secured by perfected senior priority security interests in and liens 

on the DIP Collateral (as defined below) pursuant to §§ 364(c)(2), 364(c)(3), and 364(d) of the 

Bankruptcy Code (subject to the Carve-Out and the Permitted Liens (each as defined below)); 

(2) authorization for Borrower and Guarantors to remit all collections, asset proceeds 

and payments to the DIP Secured Parties for application, or deemed application, first to the 

repayment of all DIP Obligations (as defined below) in accordance with the DIP Term Sheet and 

the other DIP Documents until such obligations are fully repaid, and then to the Prepetition Secured 

Parties for application until all Prepetition Obligations (as defined below) are fully repaid; 

(3) authorization for the Debtors to grant superpriority administrative claim status, 

pursuant to § 364(c)(1) of the Bankruptcy Code, to DIP Agent, for the benefit of itself and DIP 

Lender, in respect of all DIP Obligations (subject to the Carve-Out); 

(4) as set forth below, subject to Section 4.1 of this Final Order, approval of certain 

stipulations by the Debtors as set forth in this Final Order in connection with the Prepetition Credit 

Agreement; 
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(5) authorizing and directing the Debtors to pay the principal, interest, fees, expenses and 

other amounts payable under the DIP Documents as such become due, including, without 

limitation, continuing commitment fees, closing fees, audit fees, appraisal fees, liquidator fees, 

structuring fees, administrative agent’s fees, the reasonable and documented fees and 

disbursements of DIP Agent’s and DIP Lender’s respective attorneys, advisors, accountants and 

other consultants, all to the extent provided in, and in accordance with, the applicable DIP 

Documents; 

(6) as set forth below, authorizing the Debtors to use Cash Collateral and all other 

Prepetition Collateral and to provide adequate protection to Prepetition Agent and Prepetition 

Lender (each in their respective capacities under the Prepetition Loan Documents (as defined 

below)), to the extent set forth herein; 

(7) waiving the Debtors’ right to assert claims to surcharge against the DIP Collateral 

pursuant to § 506(c) of the Bankruptcy Code; 

(8) modifying the automatic stay imposed by section 362 of the Bankruptcy Code to the 

extent necessary to implement and effectuate the terms and provisions of this Final Order to the 

extent hereinafter set forth; and 

(9) the granting of related relief.  

The initial hearing on the Motion having been held by the Court on May 13, 2024  

(the “Interim Hearing”), and upon the record made by the Debtors at the Interim Hearing, 

including the Motion, the Declaration of Geoffrey Walker in Support of Chapter 11 Petitions and 

First Day Pleadings [Docket No. 31], the Declaration of Ajay Bijoor, Managing Director of 

Robert W. Baird & Co. Incorporated, in Support of (I) the Debtors’ Motion to Obtain Postpetition 

Debtor in Possession Financing and (II) the Sale Process [Docket No. 32], the Declaration of 
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Carl Moore, Manager of SierraConstellation Partners, LLC in Support of the Debtors’ Motion to 

Obtain Postpetition Debtor in Possession Financing [Docket No. 33], and the filings and pleadings 

in the above-captioned chapter 11 cases (the “Chapter 11 Cases”); and the Court having entered 

the Interim Order Pursuant to 11 U.S.C. §§ 105, 361, 362, 363, 364, and 507 and Fed. R. Bankr. 

P. 2002, 4001 and 9014 (I) Authorizing Debtors and Debtors in Possession to Obtain Postpetition 

Senior Secured Superpriority Financing, (II) Authorizing the Debtors to Use Cash Collateral, (III) 

Granting Liens and Providing Superpriority Administrative Expense Status, (IV) Granting 

Adequate Protection to the Prepetition Secured Parties, (V) Modifying the Automatic Stay, (VI) 

Scheduling a Final Hearing, and (VII) Granting Related Relief [Docket No. 96] (the “First Interim 

Order”); the Second Interim Order Pursuant to 11 U.S.C. §§ 105, 361, 362, 363, 364, and 507 and 

Fed. R. Bankr. P. 2002, 4001 and 9014 (I) Authorizing Debtors and Debtors in Possession to 

Obtain Postpetition Senior Secured Superpriority Financing, (II) Authorizing the Debtors to Use 

Cash Collateral, (III) Granting Liens and Providing Superpriority Administrative Expense Status, 

(IV) Granting Adequate Protection to the Prepetition Secured Parties, (V) Modifying the 

Automatic Stay, (VI) Scheduling a Final Hearing, and (VII) Granting Related Relief  

[Docket No. 167] (together with the First Interim Order, the “Interim Orders”); and upon the 

record made by the Debtors at the hearing held on June 17, 2024 (the “Final Hearing”); and the 

Court having found that the relief requested in the Motion is in the best interests of the Debtors, 

their estates, their creditors and other parties in interest, and represents a sound exercise of the 

Debtors’ business judgment and is essential for the continued operation of the Debtors’ businesses; 

notice of the Motion, the relief requested therein, and the Final Hearing (the “Notice”) was 

sufficient under the circumstances; the Notice having been served by the Debtors in accordance 

with Bankruptcy Rules 4001 and 9014 and the Local Rules on (i) the administrative agent under 
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the Prepetition Credit Agreement (the “Prepetition Agent”), (ii) Katten Muchin Rosenman LLP, 

as counsel to the Prepetition Agent, (iii) the Office of the U.S. Trustee for the Northern District of 

Texas (the “U.S. Trustee”), (iv) King & Spalding LLP, as counsel to the buyer under the Debtors’ 

prepetition asset purchase agreement (the “APA”), (v) counsel to the Official Unsecured Creditors’ 

Committee (the “Committee”); (vi) the Internal Revenue Service and applicable state taxing 

authorities; (vii) any party that has asserted or may assert a lien in the Debtors’ assets, (viii) the 

office of attorneys general for the states in which the Debtors operate; (ix) the United States 

Attorney’s Office for the Northern District of Texas, (x) all parties who have filed a notice of 

appearance and request for service of papers pursuant to Bankruptcy Rule 2002, (xi) the United 

States Securities and Exchange Commission, (xii) all other applicable government agencies to the 

extent required by the Bankruptcy Rules or the N.D. Tex. L.B.R, and (xiii) the DIP Lender 

(collectively, the “Notice Parties”); and the opportunity for a hearing on the Motion was 

appropriate and no other notice need be provided; and after due deliberation sufficient cause 

appearing therefor; 

THE COURT HEREBY MAKES THE FOLLOWING FINDINGS OF FACT AND 

CONCLUSIONS OF LAW4: 

A. Petition.  On May 10, 2024 (the “Petition Date”), each Debtor filed a voluntary 

petition (each, a “Petition”) under chapter 11 of the Bankruptcy Code.  The Debtors continue to 

operate their businesses and manage their properties as debtors-in-possession pursuant to 

§§ 1107(a) and 1108 of the Bankruptcy Code. 

 
4  The findings and conclusions set forth herein constitute the Court’s findings of fact and conclusions of law 

pursuant to Bankruptcy Rule 7052, made applicable to this proceeding pursuant to Bankruptcy Rule 9014.  To 

the extent that any of the following findings of fact constitute conclusions of law, they are adopted as such.  To 

the extent any of the following conclusions of law constitute findings of fact, they are adopted as such. 
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B. Disposition.  The Motion is hereby granted in accordance with the terms of this Final 

Order.  Any objections to the Motion with respect to the entry of the Final Order that have not 

been withdrawn, waived, resolved, or settled are hereby denied and overruled. 

C. Jurisdiction and Venue.  The Court has jurisdiction over the matters raised in the 

Motion pursuant to 28 U.S.C. §§ 1334.  The Motion is a “core” proceeding as defined in 28 U.S.C. 

§ 157(b), and the Court may enter a final order consistent with Article III of the United States 

Constitution.  Venue of this proceeding and the Motion in this district is proper pursuant to  

28 U.S.C. §§ 1408 and 1409. 

D. Committee Formation.  On May 23, 2024, the U.S. Trustee formed the Committee 

in these Chapter 11 Cases pursuant to section 1102 of the Bankruptcy Code [Docket No. 120].   

E. Global Settlement.  On June 17, 2024, the Debtors, the Committee, the DIP Secured 

Parties, the Prepetition Secured Parties, MidOcean Partners IV, L.P., and MidOcean US Advisor, 

L.P. entered into the Global Settlement Term Sheet [Docket No. 195] the (“Global Settlement”), 

which secured the Committee’s support for this Final DIP Order. 

F. Basis for Relief.  The statutory and legal predicates for the relief sought herein 

include sections 105, 361, 362, 363, 364 and 507 of the Bankruptcy Code and Bankruptcy Rules 

2002, 4001, 9013 and 9014 and the applicable provisions of the Local Rules. 

G. Notice.  Proper, timely, adequate, and sufficient notice of the Motion has been 

provided under the circumstances in accordance with the Bankruptcy Code, the Bankruptcy Rules, 

and the Local Rules, and no other or further notice of the Motion with respect to the relief requested 

at the Final Hearing or the entry of this Final Order shall be required.  

H. Debtors’ Acknowledgments, Stipulations, and Agreements.  After consultation 

with their attorneys and financial advisors, and without prejudice to the rights of the Committee 
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or other parties-in-interest as and, subject to Section 4.1 of this Final Order, the Debtors, on their 

behalf and on behalf of their estates, admit, stipulate, acknowledge and agree that: 

(a) Prepetition Stipulations 

(i) Prepetition Loan Documents.  Prior to the commencement of the 

Chapter 11 Cases, Prepetition Agent and Prepetition Lender made loans, advances and provided 

other financial accommodations to Borrower and KidKraft Netherlands B.V., a private company 

with limited liability (besloten vennootschap met beperkte aansprakelijkheid) incorporated under 

the laws of The Netherlands (the “Dutch Borrower”), jointly and severally with respect to the 

Priority Revolving Loans (as defined in the Prepetition Credit Agreement), Guarantors and certain 

of their non-Debtor affiliates (the Dutch Borrower, together with the other non-Debtor affiliates 

party to the Prepetition Credit Agreement, “Non-Debtor Loan Parties”), pursuant to the terms and 

conditions set forth in (1) that certain Amended and Restated First Lien Credit Agreement dated 

as of April 3, 2020 (as amended, supplemented, or otherwise modified prior to the Petition Date, 

the “Prepetition Credit Agreement”); (2) that certain Amended and Restated First Lien Security 

Agreement as of dated April 3, 2020 by and among Borrower, the Guarantors, and the Non-Debtor 

Loan Parties (the Non-Debtor Loan Parties, together with the Borrower and the Guarantors, the 

“Grantors”) and Prepetition Agent, as Secured Party (as amended, supplemented, or otherwise 

modified prior to the Petition Date, including the Security Agreement Supplement, dated January 

30, 2024, the “Prepetition Security Agreement”); and (3) all other agreements, documents and 

instruments executed and/or delivered with, to, or in favor of Prepetition Agent or Prepetition 

Lender in connection with the Prepetition Credit Agreement or the Prepetition Security 

Agreement, including, without limitation, all security agreements, notes, guarantees, mortgages, 

Uniform Commercial Code financing statements and all other related agreements, documents and 
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instruments executed and/or delivered in connection therewith or related thereto (all of the 

foregoing, together with the Prepetition Credit Agreement and the Prepetition Security Agreement, 

as all of the same have heretofore been amended, supplemented, modified, extended, renewed, 

restated and/or replaced at any time prior to the Petition Date, collectively, the “Prepetition Loan 

Documents”).   

(ii) Prepetition Obligations.  As of the Petition Date, the Borrower, Guarantors 

and Non-Debtor Loan Parties were indebted, jointly and severally, to Prepetition Agent and 

Prepetition Lender under the Prepetition Loan Documents in respect of outstanding Loans  

(as defined in the Prepetition Credit Agreement) in an aggregate principal amount of not less than 

$144.9 million, plus all other Obligations (as defined in the Prepetition Credit Agreement), plus 

interest accrued and accruing thereon, together with all costs, fees, expenses (including attorneys’ 

fees and legal expenses) and other charges accrued, accruing or chargeable with respect thereto 

(collectively, the “Prepetition Obligations”).  The Prepetition Obligations constitute allowed, 

legal, valid, binding, enforceable and non-avoidable obligations of Borrower, Guarantors, and the 

Non-Debtor Loan Parties and are not subject to any offset, defense, counterclaim, avoidance, 

recharacterization or subordination pursuant to the Bankruptcy Code or any other applicable law, 

and the Debtors do not possess, shall not assert, hereby forever release, and are forever barred from 

bringing any claim, cause of action, counterclaim, setoff or defense of any kind, nature or 

description, in any such case, arising out of, connected with, or relating to any and all acts, 

omissions or events occurring prior to the entry of this Final Order, which would in any way affect 

the validity, enforceability and non-avoidability of any of the Prepetition Obligations or liens and 

security interest securing the same described in clause (G)(a)(iii) below, including, without 

limitation, avoidance, disallowance, disgorgement, recharacterization, or subordination (equitable 
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or otherwise) pursuant to the Bankruptcy Code or applicable non- bankruptcy law.  The Debtors 

and their estates (a) have no claims, objections, challenges, causes of action, and/or choses in 

action, including without limitation, avoidance claims under Chapter 5 of the Bankruptcy Code or 

applicable state law equivalents or actions for recovery or disgorgement, against Prepetition Agent 

or Prepetition Lender or any of their respective affiliates, agents, attorneys, advisors, professionals, 

officers, directors and employees arising out of, based upon or related to the Prepetition Loan 

Documents or Prepetition Obligations; and (b) have waived, discharged, and released any right to 

challenge any of the Prepetition Obligations, including the priority of the Prepetition Obligations, 

and the validity, extent, and priority of the liens securing the Prepetition Obligations. 

(iii) Prepetition Collateral.  As of the Petition Date, the Prepetition Obligations 

were fully secured pursuant to the Prepetition Loan Documents by valid, perfected, enforceable 

and non-avoidable first-priority security interests and liens (except, in the case of perfection, for 

(A) Excluded Accounts and (B) commercial tort claims, letter of credit rights, certificate of title 

vehicles, and other assets, in each case of this clause (B), to the extent expressly excluded from 

the requirement to perfect liens thereon pursuant to the Prepetition Loan Documents)  

(the “Prepetition Liens”) granted by Borrower, Guarantors, and the Non-Debtor Loan Parties for 

fair consideration and reasonably equivalent value to DIP Agent, for the benefit of itself and DIP 

Lender under the Prepetition Loan Documents, in and upon all of the of the Debtors’ and  

Non-Debtor Loan Parties’ assets and property other than Excluded Assets, Excluded Receivables, 

and Consumer Goods (as each such term is defined in the Prepetition Credit Agreement) 

(collectively, the “Prepetition Collateral”), including all cash of the Debtors, wherever located, 

and all cash equivalents, including any cash in deposit accounts of the Debtors (other than 

Excluded Accounts), in each case, whether as Prepetition Collateral or which represents income, 
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proceeds, products, rents or profits of non-cash Prepetition Collateral (collectively, the “Cash 

Collateral”), subject only to the liens permitted under Section 7.01 of the Prepetition Credit 

Agreement to the extent that such security interests, liens or encumbrances are (A) valid, perfected 

and non-avoidable security interests, liens or encumbrances securing valid, binding and 

unavoidable debt permitted under the Prepetition Loan Documents, and (B) senior to, have not 

been, and are not subject to being subordinated to the Prepetition Liens or otherwise avoided, and, 

in each instance, only for so long as and to the extent that such encumbrances are and remain senior 

and outstanding.  The Debtors do not possess and will not assert any claim, counterclaim, setoff 

or defense of any kind, nature or description, whether arising at law or in equity, including any 

recharacterization, subordination, avoidance or other claim arising under or pursuant to section 

105 or chapter 5 (including, without limitation, sections 510, 544, 547, 548, 549 or 550) of the 

Bankruptcy Code or under any other similar provisions of applicable state or federal law, that 

would in any way affect the validity, enforceability and non-avoidability of any of Prepetition 

Agent’s and Prepetition Lender’s liens, claims or security interests in the Prepetition Collateral. 

(iv) Default by the Debtors.  The Debtors acknowledge and stipulate that one or 

more Events of Default (as defined in the Prepetition Credit Agreement) have occurred and are 

continuing as of the date hereof.  

(v) Proof of Claim.  The acknowledgment by the Debtors of the Prepetition 

Obligations and the liens, rights, priorities and protections granted to or in favor of Prepetition 

Agent and Prepetition Lender in respect of the Prepetition Collateral as set forth herein and in the 

Prepetition Loan Documents shall be deemed a timely filed proof of claim on behalf of Prepetition 

Agent and Prepetition Lender in these Chapter 11 Cases. 
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(vi) Indemnity.  The DIP Agent, DIP Lender, and Prepetition Secured Parties 

have acted in good faith, without negligence or violation of public policy or law, in respect of all 

actions taken by them in connection with or related in any way to negotiating, implementing, or 

obtaining the requisite approvals of the DIP Facility and the use of Cash Collateral, including in 

respect of granting DIP Liens, any challenges or objections to the DIP Facility or the use of Cash 

Collateral, and all documents related to any and all transactions contemplated by the foregoing.  

Accordingly, each of the Prepetition Secured Parties and the DIP Secured Parties shall be and 

hereby are indemnified and held harmless by the Debtors in respect of any claim or liability 

incurred in respect thereof of in any way related thereto, provided that no such parties will be 

indemnified for any cost, expense, or liability to the extent determined in a final, non-appealable 

judgment of a court of competent jurisdiction to have resulted primarily from such parties’ bad 

faith, gross negligence, fraud, or willful misconduct.  No exception or defense exists in contract, 

law, or equity to the Debtors’ obligation under this paragraph to indemnify and/or hold harmless 

each of the Prepetition Secured Parties and the DIP Secured Parties.  The Court retains exclusive 

jurisdiction to determine amounts of any indemnification claims arising from the DIP Documents 

unless such amounts are de minimis. 

(vii) Release.  Each Debtor, on behalf of itself and its successors and assigns, 

and their respective agents, officers, directors, employees, attorneys, professionals, predecessors, 

successors, and assigns (collectively, the “Releasors”), hereby forever, unconditionally, 

permanently, and irrevocably release, discharge, and acquit each of the Prepetition Agent and 

Prepetition Lender and each of their respective successors and assigns, and their present and former 

shareholders, affiliates, subsidiaries, divisions, predecessors, directors, officers, attorneys, 

employees and other representatives (collectively, the “Prepetition Releasees”) of and from any 
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and all claims, demands, liabilities, damages, expenses, responsibilities, disputes, remedies, causes 

of action, indebtedness and obligations, of every kind, nature and description, whether arising in 

law or otherwise, and whether known or unknown, matured, or contingent that any of the Releasors 

had, have or hereafter can or may have against any Prepetition Releasees as of the date hereof, in 

respect of events that occurred on or prior to the date hereof with respect to the Debtors, the 

Prepetition Obligations, the Prepetition Loan Documents, the DIP Obligations, the RSA, the Plan, 

the Backyard Sale, the DIP Documents and any DIP Loans or other financial accommodations 

made by DIP Agent and/or DIP Lender to the Debtors pursuant to the Prepetition Loan Documents 

or the DIP Documents including, without limitation, (a) any so-called “lender liability” or 

equitable subordination claims or defenses, (b) any and all “claims” (as defined in the Bankruptcy 

Code) and causes of action arising under the Bankruptcy Code, and (c) any and all offsets, 

defenses, claims, counterclaims, set off rights, objections, challenges, causes of action, and/or 

choses in action of any kind or nature whatsoever, whether arising at law or in equity, including 

any recharacterization, recoupment, subordination, avoidance, or other claim or cause of action 

arising under or pursuant to section 105 or chapter 5 of the Bankruptcy Code or under any other 

similar provisions of applicable state, federal, or foreign law, including, without limitation, any 

right to assert any disgorgement or recovery, in each case, with respect to the extent, amount, 

validity, enforceability, priority, security, and perfection of any of the Prepetition Obligations, the 

Prepetition Loan Documents, or the Prepetition Liens. 

(viii) Non-Debtor Loan Parties.  The Dutch Borrower and the Borrower are 

jointly and severally liable with respect to the Priority Revolving Loans (as defined in the 

Prepetition Credit Agreement) and each of the other Non-Debtor Loan Parties and the Debtors are 

jointly and severally liable with respect to the Prepetition Obligations, which obligations were 
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reaffirmed pursuant to that certain Reaffirmation Agreement, dated May 16, 2024, by and among 

KidKraft Netherlands B.V., KidKraft Europe LLC, Kidkraft Holdings B.V., and GB Funding, 

LLC.  

I. Findings Regarding the DIP Financing. 

(i) DIP Financing.  The Debtors have requested from the DIP Secured Parties, and 

the DIP Secured Parties are willing, to extend certain loans, advances and other financial 

accommodations on the terms and conditions set forth in this Final Order, the DIP Term Sheet and 

the other DIP Documents, respectively. 

(ii) Need for DIP Financing.  The Debtors do not have sufficient available sources 

of working capital, including Cash Collateral, to operate their businesses in the ordinary course of 

business without the financing requested in the Motion.  The Debtors’ ability to pay their vendors, 

suppliers, and employees, and to otherwise fund their operations is essential to the preservation 

and maintenance of the going concern value of each Debtor and consummation of the Backyard 

Sale and the Plan.  Accordingly, the Debtors need to enter into the DIP Facility in order to, among 

other things, permit the orderly continuation of the operation of their businesses, minimize the 

disruption of their business operations, and preserve and maximize the value of the assets of the 

Debtors’ bankruptcy estates (as defined under § 541 of the Bankruptcy Code, the “Estates”). 

(iii) No Credit Available on More Favorable Terms.  The Debtors are unable to 

procure financing in the form of unsecured credit allowable as an administrative expense under 

§§ 364(a), 364(b), or 503(b)(1) of the Bankruptcy Code or in exchange for the grant of a 

superpriority administrative expense, junior liens on encumbered property of the Estates, or liens 

on property of the Estates not subject to a lien pursuant to § 364(c)(1), 364(c)(2) or 364(c)(3) of 

the Bankruptcy Code.  The Debtors have been unable to procure the necessary financing on terms 
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more favorable, taken as a whole, than the DIP Facility.  In light of the foregoing, and considering 

all alternatives, the Debtors have reasonably and properly concluded, in the exercise of their sound 

business judgment, the DIP Facility represents the best financing available to the Debtors at this 

time, and are in the best interests of the Debtors, their respective Estates, and all of their 

stakeholders.  

(iv) Initial Budget.  The Debtors have prepared and delivered to DIP Agent and DIP 

Lender a nine-week budget (the “Initial Budget” and each subsequent approved budget pursuant 

to section 1.8 hereof, an “Approved Budget”) reflecting the Debtors’ anticipated cash receipts and 

anticipated disbursements for each calendar week for the covered periods, a summary of which is 

attached hereto as Exhibit B.  The Approved Budget was prepared by the Debtors, with the 

assistance of their professional advisors and management, and the Debtors represent that the 

Approved Budget is achievable in accordance with the terms of the DIP Documents and this Final 

Order.  DIP Agent and DIP Lender are relying upon the Debtors’ compliance with the Approved 

Budget in accordance with this Final Order in determining to enter into the DIP Facility.   

(v) Business Judgment and Good Faith Pursuant to § 364(e).  The terms of the DIP 

Documents and this Final Order are fair, just and reasonable under the circumstances, ordinary 

and appropriate for secured financing to debtors-in-possession, reflect the Debtors’ exercise of 

their prudent business judgment consistent with their fiduciary duties, and supported by reasonably 

equivalent value and fair consideration.  The terms and conditions of the DIP Documents, the 

Interim Orders, and this Final Order have been negotiated in good faith and at arms’ length by and 

among the Debtors and DIP Agent, with all parties being represented by competent counsel.  Any 

credit extended under the terms of the Interim Orders or this Final Order shall be deemed to have 

been extended in “good faith” by DIP Agent and DIP Lender, as that term is used in section 364(e) 

Case 24-80045-mvl11    Doc 237    Filed 06/24/24    Entered 06/24/24 08:26:26    Desc
Main Document      Page 15 of 61Electronically issued / Délivré par voie électronique : 28-Jun-2024

Toronto Superior Court of Justice / Cour supérieure de justice
       Court File No./N° du dossier du greffe : CV-24-00720035-00CL



16 
4878-9883-6414 

of the Bankruptcy Code and the DIP Obligations, the DIP Liens, and the DIP Superpriority Claim 

are entitled to the full protection of section 364(e) of the Bankruptcy Code in the event that this 

Final Order or any provision hereof is vacated, reversed, or modified on appeal or otherwise. 

(vi) Credit Bid Rights.  To the fullest extent permitted by section 363(k) of the 

Bankruptcy Code, in connection with any sale or other disposition of the DIP Collateral or 

Prepetition Collateral (as applicable) including any sales occurring under or pursuant to  

section 363 of the Bankruptcy Code, a plan of reorganization or plan of liquidation under  

section 1129 of the Bankruptcy Code, or a sale or disposition by a chapter 7 trustee for any of the 

Debtors under section 725 of the Bankruptcy Code (any of the foregoing sales or dispositions,  

a “Sale”), (a) DIP Agent (on behalf of their respective DIP Secured Parties) shall have the right to 

credit bid, in accordance with the DIP Documents, up to the full amount of the DIP Obligations,  

(b) the Prepetition Agent (on behalf of and at the written direction of the Prepetition Secured 

Parties) shall have the right to credit bid, in accordance with the Prepetition Loan Documents, up 

to the full amount of the Prepetition Obligations, (c) DIP Agent and Prepetition Agent shall have 

the absolute right (at the direction of their respective Secured Parties) to assign, transfer, sell or 

otherwise dispose of its rights to credit bid in connection with the assignment, transfer, sale, or 

disposition of the corresponding DIP Obligations, except as may be set forth in the DIP 

Documents, and Prepetition Obligations, respectively, and (d) each of the Debtors hereby 

acknowledge and agree that they shall not object, or support any objection, to or limit, or support 

any limitation on, any other such DIP Secured Parties’ or Prepetition Secured Parties’ rights to 

credit bid, as applicable, up to the full amount of the DIP Obligations and Prepetition Obligations, 

respectively. 
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(vii) Sections 506(c) and 552(b) Waivers.  As material inducement to (a) the DIP 

Secured Parties’ agreement to provide the DIP Facility and the Prepetition Secured Parties’ consent 

to the use of Cash Collateral in accordance with the Approved Budget, (b) the DIP Secured Parties’ 

agreement to subordinate the DIP Liens and the DIP Superpriority Claim to the Carve-Out, and 

(c) the Prepetition Secured Parties’ agreement to subordinate the Prepetition Liens, Prepetition 

Replacement Lien and the Prepetition Adequate Protection Superpriority Claim to the Carve-Out, 

the DIP Liens, and the DIP Superpriority Claim, each of the DIP Secured Parties and the 

Prepetition Secured Parties are entitled to receive (1) a waiver of any equities of the case exceptions 

or claims under section 552(b) of the Bankruptcy Code and a waiver of unjust enrichment and 

similar equitable relief as set forth below, and (2) a waiver of the provisions of section 506(c) of 

the Bankruptcy Code. 

(viii) Good Cause.  The relief requested in the Motion is necessary, essential and 

appropriate, and is in the best interest of and will benefit the Debtors, their creditors and their 

Estates, as its implementation will, among other things, provide the Debtors with the necessary 

liquidity to (1) minimize disruption to the Debtors’ businesses and ongoing operations in 

anticipation of the consummation of the Backyard Sale and Plan, (2) preserve and maximize the 

value of the Estates for the benefit of all the Debtors’ creditors, and (3) avoid immediate and 

irreparable harm to the Debtors, their creditors, their businesses, their employees, and their assets.   

(ix) Adequate Protection.  The Prepetition Secured Parties are entitled, pursuant to 

sections 361, 362, 363, and 364 of the Bankruptcy Code, to receive adequate protection to the 

extent of any Diminution in Value of their respective interests in the Prepetition Collateral 

(including Cash Collateral), to the extent set forth in the Final Order. 
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(x) Immediate Entry.  Sufficient cause exists for immediate entry of this Final Order 

pursuant to Bankruptcy Rule 4001(c)(2).  No party appearing in the Chapter 11 Cases has filed or 

made an objection to the relief sought in the Motion or the entry of this Final Order, or any 

objections that were made (to the extent such objections have not been withdrawn, waived, 

resolved, or settled) are hereby overruled.  Based upon the foregoing, and after due consideration 

and good cause appearing therefor. 

IT IS HEREBY ORDERED THAT: 

Section 1. Authorization and Conditions to Financing. 

1.1 Motion Granted.  The Motion is granted in accordance with Bankruptcy 

Rule 4001(c)(2) to the extent provided in this Final Order.  Except as otherwise expressly provided 

in this Final Order, any objection to the entry of this Final Order that has not been withdrawn, 

waived, resolved or settled, is hereby denied and overruled on the merits. 

1.2 Authorization to Borrow, Guaranty, and Use Loan Proceeds.  Borrower is 

hereby authorized and empowered to immediately borrow and obtain DIP Loans and to incur 

indebtedness and other Obligations (as defined in the DIP Term Sheet) (collectively referred to as 

the “DIP Obligations”), and the Guarantors are hereby authorized to guarantee such DIP 

Obligations, all pursuant to the terms and conditions of this Final Order, the DIP Term Sheet, and 

the other DIP Documents, up to an aggregate amount equal to the DIP Commitment, plus the  

Roll-Up Amount.  Subject to the terms and conditions contained in this Final Order and the DIP 

Documents, the Debtors shall use the proceeds of the DIP Loans and other credit and financial 

accommodations provided by DIP Agent and DIP Lender under the DIP Term Sheet and the other 

DIP Documents solely for payment of expenses set forth in the Approved Budget and all interest, 

costs, fees, amounts, and other obligations owing to the DIP Secured Parties in accordance with 

the terms and conditions of the DIP Documents and this Final Order. 
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1.3 Financing Documents 

(a) Authorization.  The Debtors are hereby authorized to enter into, 

execute, deliver, perform, and comply with all of the terms, conditions and covenants of the DIP 

Term Sheet and the other DIP Documents; provided that any additional DIP Documents entered 

into following entry of this Final Order shall be filed on the docket of these Chapter 11 Cases, and 

parties in interest shall have seven (7) days to object to such additional DIP Documents.  If no 

objection to such additional DIP Documents is filed within such seven (7) days, unless the Court 

rules otherwise, such DIP Documents shall be deemed approved by this Court.  If any objection is 

filed within such seven (7) day period, the Court shall hold an emergency hearing to consider 

approval of such DIP Document.  Upon execution and delivery of the DIP Term Sheet and the 

other DIP Documents, such agreements and documents shall constitute valid and binding 

obligations of the Debtors, enforceable against each Debtor party thereto in accordance with the 

terms of such agreements, documents and this Final Order.  No obligation, payment, transfer or 

grant of security arising under the DIP Term Sheet, the other DIP Documents or this Final Order 

shall be stayed, restrained, voidable, or recoverable under the Bankruptcy Code or under any 

applicable law (including, without limitation, under § 502(d) of the Bankruptcy Code), or be 

subject to any defense, reduction, setoff, recoupment or counterclaim.  The Debtors are hereby 

authorized and directed to pay, in accordance with this Final Order, the principal, interest, fees, 

expenses and other amounts described in the DIP Documents as such become due and without 

need to obtain further Court approval, including, without limitation, monitoring fees, agency fees, 

alternate transaction fees, closing fees, unused facility fees, continuing commitment fees, backstop 

fees, exit fees, servicing fees, yield maintenance premiums, audit fees, appraisal fees, liquidator 

fees, structuring fees, administrative agent’s fees, the reasonable and documented fees and 
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disbursements of the DIP Secured Parties’ attorneys, advisors, accountants, and other consultants, 

whether or not such fees arose before or after the Petition Date, and whether or not the transactions 

contemplated hereby are consummated, to implement all applicable reserves and to take any other 

actions that may be necessary or appropriate, all to the extent provided in this Final Order or the 

DIP Documents.  Upon execution and delivery, the DIP Term Sheet and other DIP Documents 

shall represent valid and binding obligations of the Debtors, enforceable against each of the 

Debtors and their Estates in accordance with their terms. 

(b) Approval; Evidence of Borrowing Arrangements.  All terms, 

conditions and covenants set forth in the DIP Documents (including, without limitation, the DIP 

Term Sheet) are approved to the extent necessary to implement the terms and provisions of this 

Final Order.  All such terms, conditions and covenants shall be sufficient and conclusive evidence 

of (a) the borrowing arrangements by and among the Debtors, DIP Agent and DIP Lender, and  

(b) each Debtor’s assumption and adoption of all of the terms, conditions, and covenants of the 

DIP Term Sheet and the other DIP Documents for all purposes, including, without limitation, to 

the extent applicable, the payment of all DIP Obligations arising thereunder, including, without 

limitation, all principal, interest, fees and other expenses, including, without limitation, all of DIP 

Agent’s and DIP Lender’s consultant fees, professional fees, attorney fees and legal expenses, as 

more fully set forth in the DIP Documents. 

(c) Amendment.  Subject to the terms and conditions of the DIP Term 

Sheet and the other DIP Documents, Debtors and DIP Agent may amend, modify, supplement or 

waive any provision of the DIP Documents (a “DIP Amendment”) without further approval or 

order of the Court, so long as (a) such DIP Amendment is not materially burdensome on the 

Debtors or their Estates, and is undertaken in good faith by DIP Agent, DIP Lender and the 
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Debtors; (b) the Debtors provide prior written notice of the DIP Amendment (the “DIP 

Amendment Notice”) to the U.S. Trustee and counsel to the Committee, and (c) the Debtors file 

the DIP Amendment Notice with the Court; provided, however, that neither consent of the parties 

notified pursuant to section (b) hereof nor approval of the Court will be necessary to effectuate 

any such amendment, modification or supplement; provided, further, that any amendment under 

this Section 1.3(c) shall be consistent with the terms of the Global Settlement until the occurrence 

of a Denial/Withdrawal.  Any material DIP Amendment to the DIP Documents must be approved 

by the Court to be effective. 

1.4 Payment of Prepetition Debt.  The Debtors are authorized to repay all 

Prepetition Obligations in accordance with the DIP Term Sheet, the other DIP Documents and this 

Final Order, including, without limitation, Sections 1.5 and 1.6 of this Final Order. 

1.5 Payments and Application of Payments & DIP Collateral Proceeds;  

Roll-Up.  The Debtors are authorized and directed to make all payments and transfers of Estate 

property to DIP Agent as provided for, permitted and/or required under the DIP Term Sheet and 

the other DIP Documents, which payments and transfers shall not be avoidable or recoverable 

from DIP Agent or DIP Lender under §§ 547, 548, 550, 553 or any other section of the Bankruptcy 

Code, or by reason of any other claim, charge, assessment, or other liability, whether by application 

of the Bankruptcy Code, other law or otherwise.  All proceeds of the DIP Collateral (as defined 

herein) received by DIP Agent or DIP Lender, and any other amounts or payments received by 

DIP Agent or DIP Lender in respect of the DIP Obligations, may be applied or deemed to be 

applied by DIP Agent, in its discretion, first, to the indefeasible repayment of the DIP Obligations, 

and then to the indefeasible repayment in full of the Prepetition Obligations, all in accordance with 

the DIP Term Sheet, the other DIP Documents and this Final Order.  Without limiting the 
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generality of the foregoing, the Debtors are authorized without further order of the Court to pay or 

reimburse DIP Agent and DIP Lender for future costs and expenses, including, without limitation, 

all professional fees, consultant fees and legal fees and expenses paid or incurred by DIP Agent or 

DIP Lender in connection with the financing transactions as provided in this Final Order and the 

DIP Documents, all of which shall be and are included as part of the principal amount of the DIP 

Obligations and secured by the DIP Collateral.   

1.6 Continuation of Prepetition Procedures.  Except to the extent expressly set 

forth in the DIP Documents, all prepetition practices and procedures for the payment and collection 

of proceeds of the Prepetition Collateral (as defined herein), the turnover of cash, the delivery of 

property to Prepetition Agent and Prepetition Lender, and any blocked depository bank account 

arrangements, are hereby approved and shall continue without interruption after the 

commencement of the Chapter 11 Cases. 

1.7 Indemnification.  The Debtors are authorized to indemnify and hold 

harmless each of the Prepetition Secured Parties and DIP Secured Parties, each of their respective 

successors, assigns, affiliates, parents, subsidiaries, partners, controlling persons, representatives, 

agents, attorneys, advisors, financial advisors, consultants, professionals, officers, directors, 

members, managers, shareholders and employees, past, present, and future, and their respective 

heirs, predecessors, successors and assigns in accordance with, and subject to the terms of, the DIP 

Documents, which indemnification is hereby authorized and approved.  The Court retains 

exclusive jurisdiction to determine amounts of any indemnification claims arising from the DIP 

Documents unless such amounts are de minimis. 
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1.8 Approved Budget; Permitted Variances; Debtor Professional Reports. 

(a)  The Debtors shall use Cash Collateral and the proceeds of the DIP Facility 

solely in accordance with the Approved Budget and the DIP Documents.  Commencing on the 

Monday of the first full calendar week after the Petition Date at 5:00 p.m. (Central Time) and 

continuing on the two (2)-week anniversary thereafter (or such other times as the Debtors may 

elect with the consent of DIP Lender and Backyard Products, LLP (the “Purchaser”)), the Debtors 

shall deliver to DIP Agent, the Committee, and the U.S. Trustee an updated budget with the form 

and level of detail set forth in the Initial Budget, and shall include, weekly basis cash revenues, 

receipts, expenses, professional fees and other disbursements (including, without limitation, any 

payments with respect to real property leases), net cash flows, inventory receipts and other items 

on a line item basis (including all necessary and required expenses that the Debtors expect to incur 

and anticipated uses of proceeds of draws under the DIP Facilities).  If such budget is in form and 

substance satisfactory to DIP Agent in its sole discretion and consented to by the Purchaser (such 

consent not to be unreasonably withheld, conditioned, or delayed, other than line items of the 

budget pertaining to the Reimbursement Amounts (as defined in the APA) or which impact the 

Purchase Price (as defined in the APA), for which such consent shall be in the discretion of the 

Purchaser), it shall constitute the “Approved Budget” for purposes of this Final Order.  Any 

amendments, supplements or modifications to the Approved Budget shall be subject to the prior 

written approval of DIP Lender in its sole discretion and the prior written consent of the Purchaser 

(such consent not to be unreasonably withheld, conditioned, or delayed, other than line items of 

the budget pertaining to the Reimbursement Amounts or which impact the Purchase Price, for 

which such consent shall be in the discretion of the Purchaser), prior to the implementation thereof.  
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Notwithstanding anything herein, Purchaser shall not have any consent rights with respect to the 

Approved Budget following any breach by Purchaser of the APA or termination of the APA.  

(b)  Commencing on the Wednesday of the first full calendar week after the 

Petition Date at 5:00 p.m. (Central Time), and on a weekly basis thereafter (or at such other times 

as the Debtors may elect with the consent of DIP Lender) the Debtors shall deliver to DIP Lender 

and the Committee a variance report in form and substance reasonably acceptable to DIP Lender 

(an “Approved Variance Report”) showing comparisons of actual results for each line item against 

such line item in the Approved Budget.  Thereafter, the Debtors shall deliver to DIP Lender and 

the Committee, an Approved Variance Report on a weekly basis for (a) the preceding week, and 

(b) the trailing four (4) week period (or, if fewer than four (4) weeks have lapsed since the Petition 

Date, then for the trailing one, two or three week period, as applicable).  Any amendments, 

supplements or modifications to an Approved Variance Report shall be subject to the prior written 

approval of DIP Lender in its sole discretion.  

(c)  Each Approved Variance Report shall indicate whether there are any adverse 

variances that exceed any of the Permitted Variances.  “Permitted Variances” shall mean 

variances: (a) up to 15% of the aggregate for all cash disbursements line-items in the Approved 

Budget (other than fees and expenses of counsel to the DIP Secured Parties and Professional 

Persons), (b) less than 20% of the aggregate for all cash receipts in the Approved Budget, and  

(c) up to 15% of all fees and expenses incurred on a per-Professional Person basis  

(the “Professional Fee Variance”), in each case calculated weekly on a rolling four (4) week basis 

commencing as of the Petition Date, with the first such testing of (a) and (b) to begin three (3) 

weeks from the Petition Date, and the Professional Fee Variance testing set forth in (c) shall be 
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performed weekly beginning the week following the Petition Date and not on a rolling four  

(4) week basis.  

(d)   If any Professional Person exceeds the Professional Fee Variance, such 

Professional Person will make a representative available to meet and confer with DIP Lender as 

soon as practicable and no later than two (2) Business Days after delivery of such Approved 

Variance Report, to discuss a good faith modification to the Approved Budget (the “Meet and 

Confer”).  If DIP Lender and such Professional Person cannot mutually agree on a modification 

following the Meet and Confer, DIP Lender may, in its sole discretion, declare an Event of Default, 

consistent with the provisions herein.  All fees and expenses of the Committee Professionals  

(as defined below) incurred in accordance with the Approved Budget and Global Settlement shall 

be funded into the Funded Reserve Account (as defined below) on a weekly basis.   

(e)  Commencing on the Monday of the first full calendar week after the Petition 

Date and continuing weekly thereafter, each Debtor Professional shall submit a report of the prior 

week’s accrued fees and expenses to the DIP Agent (the “Debtor Professional Report”).  The DIP 

Agent shall review the Debtor Professional Reports, may test the accrued fees and expenses in the 

Debtor Professional Report against the Professional Fee Variance, and must submit a written 

objection (if any) to the applicable Debtor Professional no later than two (2) Business Days 

following delivery of the Debtor Professional Report (the “Review Period”).  If the DIP Agent 

does not submit a written objection at the close of the Review Period, the Debtors shall fund the 

full amount of accrued fees and expenses in such Debtor Professional Report into the Funded 

Reserve Account.  If the DIP Agent submits a written objection to the Debtor Professional Report 

prior to the end of the Review Period, the DIP Agent and the applicable Debtor Professional shall 

conduct a Meet and Confer within two (2) Business Days.  At the conclusion of the Meet and 
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Confer, if the DIP Agent elects to declare an Event of Default, the Debtors shall only fund an 

amount not to exceed 150% of such Debtor Professional’s budgeted amount as set forth in the 

Approved Budget for the period covered by such Debtor Professional Report.  For the avoidance 

of doubt, any Event of Default or other action taken by the DIP Agent shall not impact any amounts 

previously funded in the Funded Reserve Account in compliance with the procedures herein.  For 

the avoidance of doubt, the DIP Agent’s request for a Meet and Confer shall not (in and of itself 

absent an Event of Default declaration) impact any terms of the DIP Documents, including any 

subsequent reporting and testing as set forth herein, nor the DIP Secured Parties’ obligations to 

loan and the Debtors’ obligations to fund the Funded Reserve Account in accordance with the DIP 

Documents after a Meet and Confer is requested.  

Section 2. DIP Liens; Superpriority Administrative Claim Status. 

2.1 DIP Liens.  

(a) Granting of DIP Liens.  To secure the prompt payment and 

performance of any and all DIP Obligations of the Debtors to DIP Agent and DIP Lender of 

whatever kind, nature or description, absolute or contingent, now existing or hereafter arising, DIP 

Agent, for the benefit of itself and DIP Lender, shall have and is hereby granted, effective as of 

the Petition Date, valid and perfected first-priority security interests and liens, superior to all other 

liens, claims or security interests that any creditor of any of the Estates may have (subject only to 

the Carve-Out and the Permitted Liens), in and upon all assets and property (whether tangible, 

intangible, real, personal or mixed), wherever located, whether now owned or owing to, or 

hereafter acquired by, or arising in favor of each Debtor and its respective chapter 11 estate, and 

any and all proceeds therefrom, including, without limiting the generality of the foregoing, all 

cash, Cash Collateral, accounts, accounts receivable, inventory, property, plant and equipment, 

real estate, leaseholds, equity interests, intellectual property, and the proceeds of any avoidance 
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actions under chapter 5 of the Bankruptcy Code (all of the foregoing collectively, the “DIP 

Collateral”).  The DIP Collateral shall also include any rents, issues, products, proceeds, and 

profits generated by any item of DIP Collateral, without the necessity of any further action of any 

kind or nature by DIP Agent to claim or perfect such rents, issues, products, or proceeds.  For the 

avoidance of doubt, the DIP Collateral constituting the proceeds of any avoidance actions under 

chapter 5 of the Bankruptcy Code shall be subject to the terms of the Global Settlement until the 

occurrence of a Denial/Withdrawal.5 

(b) Priority of DIP Liens.  The liens and security interests of DIP Agent 

and DIP Lender granted under the DIP Documents and this Final Order on the DIP Collateral 

securing all DIP Obligations shall be first and senior in priority to all other interests and liens of 

every kind, nature and description, whether created consensually, by an order of the Court or 

otherwise, including, without limitation, liens or interests granted in favor of third parties in 

conjunction with §§ 363, 364 or any other section of the Bankruptcy Code or other applicable law; 

provided, however, that DIP Agent’s and DIP Lender’s liens on and security interests in the DIP 

Collateral shall be subject only to (a) such priming liens or interests imposed by applicable non-

bankruptcy law that are in existence as of the Petition Date, and are otherwise unavoidable 

(collectively, “Permitted Liens”) and (b) the Carve-Out.  The right of a seller of goods to reclaim 

any goods whether under section 546(c) of the Bankruptcy Code or otherwise shall not be a 

Permitted Lien or Prepetition Lien; rather, any such alleged claim arising or asserted as a right of 

reclamation shall have the same rights and priority with respect to the DIP Liens, Prepetition Liens 

and Prepetition Payment Liens, as such claims had with respect to the Prepetition Liens. 

 
5  “Denial/Withdrawal” means the Court’s denial or the Debtors’ withdrawal from the Global Settlement, 

withdrawal of support from the Plan or the filing an Amended Plan that is materially inconsistent with the Global 

Settlement as to the treatment of unsecured creditors. 
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(c) Right of Repayment.  The right of DIP Agent and DIP Lender to 

repayment in accordance with the DIP Documents and this Final Order from the sale or other 

disposition of the DIP Collateral, or any proceeds thereof, shall be first and senior in priority to all 

other rights of repayment of every kind, nature, and description (other than the Carve-Out).  

(d) Perfection of DIP Liens and Prepetition Replacement Lien.  This 

Final Order shall be sufficient and conclusive evidence of the priority, perfection and validity of 

all liens and security interests granted herein, including the DIP Liens and the Prepetition 

Replacement Lien, which shall be effective as of the Petition Date, without any further act and 

without regard to any other federal, state or local requirements or law requiring notice, filing, 

registration, recording or possession of the DIP Collateral, or other act to validate or perfect such 

security interest or lien, including without limitation control agreements with any deposit bank or 

with any other financial institution(s) holding a depository account or other account consisting of 

or containing Collateral (a “Perfection Act”).  Notwithstanding the foregoing, if DIP Agent or 

Prepetition Agent, as applicable, shall, in its sole discretion, elect for any reason to file, record or 

otherwise effectuate any Perfection Act, then such DIP Agent or Prepetition Agent is authorized 

to perform such act, and the Debtors and Guarantors are authorized to perform such act to the 

extent necessary or required by the DIP Documents, which act or acts shall be deemed to have 

been accomplished as of the date and time of entry of this Final Order notwithstanding the date 

and time actually accomplished, and in such event, the subject filing or recording office is 

authorized to accept, file or record any document in regard to such act in accordance with 

applicable law.  DIP Agent or Prepetition Agent, as applicable, may choose to file, record or 

present a certified copy of this Final Order in the same manner as a Perfection Act, which shall be 

tantamount to a Perfection Act, and, in such event, the subject filing or recording office is 
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authorized to accept, file or record such certified copy of this Final Order in accordance with 

applicable law.  Should DIP Agent or Prepetition Agent, as applicable, so choose and attempt to 

file, record or perform a Perfection Act, no defect or failure in connection with such attempt shall 

in any way limit, waive or alter the validity, enforceability, attachment, or perfection of the DIP 

liens and security interests granted herein by virtue of the entry of this Final Order. 

(e) Nullifying Prepetition Restrictions to DIP Financing.  

Notwithstanding anything contained in any prepetition agreement, contract, lease, document, note 

or instrument to which any Debtor is a party or under which any Debtor is obligated, except as 

otherwise permitted under the DIP Documents, any provision that restricts, limits or impairs in 

any way any Debtor from granting DIP Agent security interests in or liens upon any of the Debtors’ 

assets or properties (including, among other things, any anti-lien granting or anti-assignment 

clauses in any leases or other contractual arrangements to which any Debtor is a party) under the 

DIP Documents or this Final Order, as applicable, or otherwise entering into and complying with 

all of the terms, conditions and provisions hereof or of the DIP Documents, shall not  

(a) be effective and/or enforceable against any of the Debtors, DIP Agent or DIP Lender, as 

applicable, or (b) adversely affect the validity, priority or enforceability of the liens, security 

interests, claims, rights, priorities and/or protections granted to DIP Agent and DIP Lender 

pursuant to this Final Order or the DIP Documents, in each case, to the maximum extent permitted 

under the Bankruptcy Code and other applicable law.  

(f) To the extent that any applicable non-bankruptcy law otherwise 

would restrict the granting, scope, enforceability, attachment, or perfection of any liens and 

security interests granted and created by this Final Order (including the DIP Liens and the 

Prepetition Replacement Liens) or otherwise would impose filing or registration requirements with 
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respect to such liens and security interests, such law is hereby pre-empted to the maximum extent 

permitted by the Bankruptcy Code, applicable federal or foreign law, and the judicial power and 

authority of the Court.  By virtue of the terms of this Final Order, to the extent that any DIP Agent 

or Prepetition Agent, as applicable, has filed Uniform Commercial Code financing statements, 

mortgages, deeds of trust, or other security or perfection documents under the names of any of the 

Debtors (including all Guarantors), such filings shall be deemed to properly perfect the liens and 

security interests granted to it and confirmed by this Final Order without further action by the 

applicable DIP Agent or Prepetition Agent, as applicable. 

(g) Except with respect to the Carve-Out, certain Permitted Liens, the 

DIP Liens, the DIP Superpriority Claims, the Prepetition Replacement Liens, and the Prepetition 

Adequate Protection Superpriority Claims (i) shall not be made subject to or pari passu with  

(A) any lien, security interest, or claim heretofore or hereinafter granted in any of these Chapter 

11 Cases or any case under chapter 7 of the Bankruptcy Code upon the conversion of any of these 

Chapter 11 Cases against the Debtors (such converted cases, “Successor Cases”), their respective 

Estates, any trustee, or any other estate representative appointed or elected in these Chapter 11 

Cases or any Successor Cases and/or upon the dismissal of any of these Chapter 11 Cases or any 

Successor Cases; (B) any lien that is avoided and preserved for the benefit of the Debtors and their 

respective Estates under section 551 of the Bankruptcy Code or otherwise; and  

(C) any intercompany or affiliate lien or claim; and (ii) shall not be subject to sections 510, 549, 

550, or 551 of the Bankruptcy Code. 

2.2 Superpriority Administrative Expense Claims.  For all DIP Obligations now 

existing or hereafter arising pursuant to this Final Order or the DIP Documents, DIP Agent, for the 

benefit of itself and DIP Lender, is granted an allowed superpriority administrative claim pursuant 

Case 24-80045-mvl11    Doc 237    Filed 06/24/24    Entered 06/24/24 08:26:26    Desc
Main Document      Page 30 of 61Electronically issued / Délivré par voie électronique : 28-Jun-2024

Toronto Superior Court of Justice / Cour supérieure de justice
       Court File No./N° du dossier du greffe : CV-24-00720035-00CL



31 
4878-9883-6414 

to § 364(c)(1) of the Bankruptcy Code, having priority in right of payment over any and all other 

obligations, liabilities and indebtedness of the Debtors (other than the Carve-Out), whether now in 

existence or hereafter incurred by the Debtors, and over any and all administrative expenses or 

priority claims of the kind specified in, or ordered pursuant to, inter alia, §§ 105, 326, 328, 330, 

331, 503(b), 506(c), 507(a), 507(b), 364(c)(1), 546(c), 726, 1113 or 1114 of the Bankruptcy Code 

(other than the Carve-Out), whether or not such expenses or claims may become secured by a 

judgment lien or other non-consensual lien, levy or attachment, which allowed superpriority 

administrative claim shall be payable from and have recourse to all prepetition and post-petition 

property of the Debtors and all proceeds thereof (the “DIP Superpriority Claim”).   

2.3 Carve-Out. 

(a)  Carve-Out.  As used in this Final Order, the “Carve-Out” means the sum of 

(i) all fees required to be paid to the Clerk of the Court and to the Office of the United States 

Trustee under section 1930(a) of title 28 of the United States Code plus interest at the statutory 

rate; (ii) all reasonable fees and expenses up to $50,000 incurred by a trustee under  

section 726(b) of the Bankruptcy Code; (iii) subject to Sections 1.8(d) and (e) hereof, to the extent 

allowed or permitted to be paid at any time, whether by interim order, procedural order, or 

otherwise, all accrued and unpaid fees, disbursements, costs, and expenses (the “Allowed 

Professional Fees”) incurred by persons or firms retained by the Debtors pursuant to section 327, 

328, or 363 of the Bankruptcy Code (the “Debtor Professionals”) and by the Committee pursuant 

to section 327, 328, or 1103 of the Bankruptcy Code (the “Committee Professionals” and, together 

with the Debtors’ Professionals, “Professional Persons”) at any time before or on the first business 

day following delivery by DIP Agent to the Debtors of a Carve-Out Trigger Notice (as defined 

below), but shall not include any restructuring, sale, transaction or other “success” fee except for 
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such fee earned by Robert W. Baird & Co. Inc. in its capacity as investment banker to the Debtors 

during such time; and (iv) Allowed Professional Fees of Professional Persons in an aggregate 

amount not to exceed $150,000 incurred after the first business day following delivery by DIP 

Agent of the Carve-Out Trigger Notice, to the extent allowed at any time, whether by interim order, 

procedural order, or otherwise (this section (iv) the “Post-Carve-Out Trigger Notice Cap”); and 

(v) an amount up to the amount secured by and necessary to fund the Canadian Priority Charges 

(as defined in the DIP Term Sheet) for the beneficiaries thereof (without duplication) in the CCAA 

Recognition Proceedings.  For purposes of the foregoing, “Carve-Out Trigger Notice” shall mean 

a written notice delivered by email (or other electronic means) by DIP Agent to the Debtors and 

the Committee, which notice may be delivered in the sole discretion of DIP Agent following the 

occurrence of an Event of Default, and shall describe the Event of Default, state that the DIP 

Facility is terminated and that the Post-Carve-Out Trigger Notice Cap has been invoked. 

(b) Pre-Carve-Out Trigger Notice Funding.  Commencing on the Friday of the 

first full calendar week following the Petition Date and on a weekly basis thereafter, the DIP 

Secured Parties shall loan and the Debtors shall fund, using borrowings from the DIP Facility, 

Cash Collateral, or cash on hand, a segregated account (the “Funded Reserve Account”) held by 

the Debtors in trust and solely for the benefit of the applicable Professional Persons in an amount 

equal to the amount of applicable Professional Fees set forth in the Approved Budget, subject to 

the objection procedures described in Section 1.8(d) hereof and the Prepetition Secured Parties’ 

and DIP Secured Parties’ reversionary interest in any unused amounts.  The Debtors shall pay only 

Allowed Professional Fees from the Funded Reserve Account, and all payments of Allowed 

Professional Fees incurred prior to the Carve-Out Termination Date shall be paid first from such 

Funded Reserve Account, provided that this shall not be a limitation on payment of Allowed 
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Professional Fees from sources other than the Funded Reserve Account in the event the Funded 

Reserve Account does not have sufficient funds or has not be funded as provided above.   

(c) Post-Carve-Out Trigger Notice Funding.  On the day on which a Carve-Out 

Trigger Notice is given by the DIP Agent to counsel for the Debtors and the Committee  

(the “Carve-Out Termination Date”), the Carve-Out Trigger Notice shall be deemed a draw 

request and notice of borrowing hereunder and also a demand to the Debtors to utilize all cash on 

hand as of such date and any available cash thereafter held by any Debtor to fund (A) the Funded 

Reserve Account in an amount equal to the sum of (x) to the extent not previously funded, the 

amounts set forth in paragraphs (a)(i)-(iii) above in accordance with the provisions of the this Final 

Order, plus (y) the total amount of unpaid Allowed Professional Fees set forth in the Approved 

Budget for any time before or on the first business day following the Carve-Out Termination Date, 

to the extent not already funded in accordance with Section 2.3(b) hereof, whether or not such fees 

have become Allowed Professional Fees prior to the Carve-Out Termination Date, plus (z) the 

amount set forth in paragraph (a)(v) above to an account designated by the Information Officer in 

the CCAA Recognition Proceedings for the beneficiaries of the Canadian Priority Charges  

(the “Canadian Priority Reserve Account”); and (B) a segregated escrow account held by the 

Debtors in trust for the benefit of Professional Persons in an amount equal to the Post-Carve-Out 

Trigger Notice Cap (the “Post-Carve-Out Trigger Notice Reserve Account” and, together with 

the Funded Reserve Account and the Canadian Priority Reserve Account, the “Carve-Out Reserve 

Accounts”).  Prepetition Agent’s, Prepetition Lender’s, DIP Agent’s, and DIP Lender’s, in each 

case to the fullest extent applicable, claims, liens and security interests in any property of the 

Debtors, including, without limitation, the Prepetition Collateral, the DIP Collateral, Cash 

Collateral, the Prepetition Adequate Protection Superpriority Claim (as defined below), the DIP 
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Superpriority Claim, any other adequate protection or superpriority claim, and any junior pre- or 

post-petition lien, interest or claim in favor of any other party, shall be subordinate to the Allowed 

Professional Fee Claims of the Professional Persons and other beneficiaries thereof as to all funds 

in the Carve-Out Reserve Accounts. 

(d)  No Direct Obligation To Pay Allowed Professional Fees.  None of the DIP 

Secured Parties or Prepetition Secured Parties shall be responsible for the payment or 

reimbursement of any fees or disbursements of any Professional Person incurred in connection 

with the Chapter 11 Cases or any Successor Cases under any chapter of the Bankruptcy Code; 

provided that the Carve-Out Reserve Accounts shall have been fully funded from cash on hand, 

Cash Collateral, or proceeds of the DIP Facility.  Nothing in this Final Order shall be construed to 

obligate any of the DIP Secured Parties or Prepetition Secured Parties, in any way, to pay 

compensation to, or to reimburse expenses of, any Professional Person or to guarantee that the 

Debtors have sufficient funds to pay such compensation or reimbursement, provided that the 

Carve-Out Reserve Accounts shall have been fully funded, and provided that this shall not be a 

limitation on payment of Allowed Professional Fees from sources other than the Carve-Out 

Reserve Accounts in the event the Carve-Out Reserve Accounts do not have sufficient funds or 

have not been funded as provided above.  Notwithstanding anything herein, nothing shall require 

the DIP Secured Parties or Prepetition Secured Parties to provide any funding in excess of the DIP 

Commitment. 

(e)  Payment of Allowed Professional Fees Prior to the Carve-Out Termination 

Date.  Any payment or reimbursement made prior to the occurrence of the Carve-Out Termination 

Date in respect of any Allowed Professional Fees shall not reduce the Carve-Out; provided that, 

upon the full funding of the Carve-Out Reserve Accounts following the Carve-Out Termination 
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Date, the Debtors’ authorization to use Cash Collateral to fund the Carve-Out Reserve Accounts 

shall cease, and the liens and claims of the DIP Agent and DIP Lender shall cease being 

subordinated to the Carve-Out, each with respect to and to the extent of the amounts so funded. 

(f)  Payment of Carve-Out on or After the Carve-Out Termination Date.  Any 

payment or reimbursement made on or after the occurrence of the Carve-Out Termination Date in 

respect of any Allowed Professional Fees shall permanently reduce the Carve-Out on a dollar-for-

dollar basis.  Any funding of the Carve-Out shall be added to, and made a part of, the DIP 

Obligations secured by the DIP Collateral and shall be otherwise entitled to the protections granted 

under this Final Order, the DIP Documents, the Bankruptcy Code, and applicable law.  

2.4 Payment of Carve-Out.   

Any payment from the Carve-Out Reserve Accounts, whether by or on 

behalf of DIP Agent or DIP Lender, shall not and shall not be deemed to reduce the DIP 

Obligations, and shall not be deemed to subordinate any of any of DIP Agent’s or DIP Lender’s 

liens and security interests in the Prepetition Collateral, any other DIP Collateral, the Prepetition 

Adequate Protection Superpriority Claim, or the DIP Superpriority Claim to any junior pre- or 

post-petition lien, interest or claim in favor of any other party other than the Carve-Out for 

Professional Persons.   

2.5 Excluded Professional Fees. 

(a) Notwithstanding anything to the contrary in this Final Order, no DIP 

Collateral (or proceeds thereof) nor any DIP Loans or any other credit or financial accommodations 

provided under or in connection with the DIP Documents shall be used to pay any Allowed 

Professional Fees or any other fees or expenses incurred by any Professional Person in connection 

with any of the following:  
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(i)  an assertion or joinder in any claim, counter-claim, action, 

proceeding, application, motion, objection, defense or other contested matter seeking any 

order, judgment, determination or similar relief: (A) challenging the legality, validity, 

priority, perfection, or enforceability of (I) the Prepetition Obligations or any Prepetition 

Secured Parties’ liens on and security interests in the Prepetition Collateral or (II) the DIP 

Obligations or any DIP Secured Parties’ liens on and security interests in the DIP 

Collateral; (B) invalidating, setting aside, avoiding, recharacterizing or subordinating, in 

whole or in part, (I) the Prepetition Obligations or any Prepetition Secured Parties’ liens 

on and security interests in the Prepetition Collateral or (II) the DIP Obligations or any DIP 

Secured Parties’ liens on and security interests in the DIP Collateral; or (C) preventing, 

hindering or delaying DIP Agent’s or DIP Lender’s assertion or enforcement of any lien, 

claim, right or security interest or realization upon any DIP Collateral in accordance with 

the terms and conditions of the DIP Term Sheet, the DIP Documents, and this Final Order 

other than reasonable and documented fees in connection with a good faith challenge of an 

asserted Event of Default and related Carve-Out Trigger Notice;  

(ii)  a request made to this Court to use Cash Collateral without the prior 

written consent of DIP Agent and Prepetition Agent;  

(iii)  a request made to this Court for authorization to obtain debtor-in-

possession financing or other financial accommodations pursuant to section 364(c) or 

section 364(d) of the Bankruptcy Code or otherwise incur Indebtedness (as defined in the 

Prepetition Credit Agreement) without the prior written consent of DIP Agent (except to 

the extent permitted under the DIP Documents); 

Case 24-80045-mvl11    Doc 237    Filed 06/24/24    Entered 06/24/24 08:26:26    Desc
Main Document      Page 36 of 61Electronically issued / Délivré par voie électronique : 28-Jun-2024

Toronto Superior Court of Justice / Cour supérieure de justice
       Court File No./N° du dossier du greffe : CV-24-00720035-00CL



37 
4878-9883-6414 

(iv)  the commencement or prosecution of any action or proceeding of 

any claims, causes of action or defenses against any DIP Secured Party or Prepetition 

Secured Party or any of their respective officers, directors, employees, agents, attorneys, 

affiliates, successors or assigns, including, without limitation, any attempt to recover or 

avoid any claim or interest or disgorge any payments under chapter 5 of the Bankruptcy 

Code or any applicable state law equivalents;  

(v)  the cost of a Committee’s investigation into any claims against any 

Prepetition Secured Parties arising under or in connection with the Prepetition Loan 

Documents in excess of $75,000; or 

(vi)  any act which has or could directly, materially and adversely modify 

or compromise the rights and remedies of any of the DIP Secured Parties or Prepetition 

Secured Parties under this Final Order, or which directly results in the occurrence of an 

Event of Default under this Final Order or any DIP Documents.   

2.6 Limited Use of Cash Collateral; Adequate Protection.   

(a) Authorization to Use Cash Collateral.  Subject to the terms and 

conditions of this Final Order, the DIP Term Sheet, the DIP Documents, and in accordance with 

the Approved Budget, Borrower shall be and are hereby authorized to use Cash Collateral for the 

period commencing on the date of this Final Order and terminating on the Carve-Out Termination 

Date, subject to the liens and security interests granted to Prepetition Agent and Prepetition Lender; 

provided, that during the Remedies Notice Period (as defined herein) the Debtors may use Cash 

Collateral solely for the following amounts and expenses: (i) to fund the Carve-Out Reserve 

Accounts in accordance with Section 2.3 above; and (ii) to pay expenses critical to the 

administration of the Estates, as agreed by DIP Agent in its sole discretion.  Nothing in this Final 
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Order shall authorize the disposition of any assets of the Debtors or their Estates outside the 

ordinary course of business, or any Debtor’s use of Cash Collateral or other proceeds resulting 

therefrom, except as expressly permitted in this Final Order, the DIP Documents and in accordance 

with the Approved Budget. 

(b) Prepetition Replacement Lien.  As adequate protection for the 

diminution in value of their interests in the Prepetition Collateral (including Cash Collateral) on 

account of the Borrower’s use of such Prepetition Collateral (including Cash Collateral), the 

imposition of the automatic stay and the subordination to the Carve-Out on a dollar-for dollar basis 

(collectively, the “Diminution in Value”), Prepetition Agent, for the benefit of itself and 

Prepetition Lender, is hereby granted pursuant to §§ 361 and 363 of the Bankruptcy Code, and 

solely to the extent of the Diminution in Value, valid, binding, enforceable and perfected 

replacement liens upon and security interests in all DIP Collateral (the “Prepetition Replacement 

Lien”).  The Prepetition Replacement Lien shall be junior and subordinate only to (A) the Carve-

Out, (B) the Permitted Liens, and (C) the DIP Liens on the DIP Collateral to secure the DIP 

Obligations, and shall otherwise be senior to all other security interests in, liens on, or claims 

against any of the DIP Collateral.   

(c) Prepetition Adequate Protection Superpriority Claim. As adequate 

protection for the Diminution in Value, Prepetition Agent, for the benefit of itself and Prepetition 

Lender, is hereby granted, solely to the extent of the Diminution in Value, an allowed superpriority 

administrative expense claim pursuant to sections 503(b), 507(a), and 507(b) of the Bankruptcy 

Code in each of the Chapter 11 Cases and any successor bankruptcy cases (the “Prepetition 

Adequate Protection Superpriority Claim”).  The Prepetition Adequate Protection Superpriority 

Claim shall be junior only to (A) the Carve-Out, and (B) the DIP Superpriority Claim, and shall 
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otherwise have priority over all administrative expense claims and unsecured claims against the 

Debtors and their Estates now existing or hereafter arising, of any kind or nature whatsoever.  

(d) Adequate Protection Payments and Protections.  As further adequate 

protection (the “Adequate Protection Payments”) for the Diminution in Value, the Debtors are 

authorized and directed to provide adequate protection to the Prepetition Secured Parties in the 

form of payment in cash (regardless of the Approved Budget, and regardless of any Diminution in 

Value) for (i) the reasonable, documented fees, expenses, and disbursements (including without 

limitation, the reasonable and documented fees, expenses, and disbursements of counsel and third-

party consultants and other vendors, including without limitation, financial advisors and auditors) 

incurred by Prepetition Secured Parties arising prior to the Petition Date, and (ii) the reasonable, 

documented fees, expenses, and disbursements (including without limitation, the fees, expenses, 

and disbursements of counsel and third-party consultants and other vendors, including without 

limitation, financial advisors and auditors) incurred by Prepetition Secured Parties arising 

subsequent to the Petition Date. 

Section 3. Default; Rights and Remedies; Relief from Stay. 

3.1 Events of Default.  The occurrence of any of the following events shall 

constitute an “Event of Default” under this Final Order: (a) any Debtor’s failure to perform, in any 

respect, any of their obligations under this Final Order; or (b) the occurrence of an “Event of 

Default” under the DIP Term Sheet or any of the other DIP Documents, including the following: 

(a) after the first applicable testing date, the occurrence of any deviation from the 

Approved Budget that is greater than the applicable Permitted Variance; provided, 

that, the DIP Lender may only declare an Event of Default arising from any 

deviation from the Professional Fee Variance if the DIP Lender and such 

Professional Person cannot mutually agree to a good faith modification during the 

Meet and Confer; 
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(b) the use of Cash Collateral for any purpose other than as permitted in the DIP 

Documents, DIP Orders, the Canadian DIP Recognitions Orders or Approved 

Budget;  

(c) modification by the Debtors of the DIP Secured Parties’ rights under the DIP 

Documents, DIP Orders or the Canadian DIP Recognition Orders;  

(d) failure of any of the Chapter 11 Milestones to be satisfied;  

(e) failure by any Debtor to be in compliance in all material respects with any of the 

sections of the DIP Term Sheet entitled “Affirmative Consents” (and five (5) 

business days shall have elapsed since the DIP Lender shall have given notice to 

the Debtors of such failure) or any “Negative Covenants” or failure to otherwise be 

in compliance in all material respects with any other provision of the DIP Term 

Sheet, the DIP Orders and the Canadian DIP Recognition Orders;  

(f) failure of any representation or warranty to be true and correct in all material 

respects;  

(g) filing of any application by the Debtors for the approval of (or an order is entered 

by the Court approving) any claim arising under section 507(b) of the Bankruptcy 

Code or any other provision of the Bankruptcy Code or any security, mortgage, 

collateral interest or other lien in any of the Chapter 11 Cases or CCAA Recognition 

Proceedings which is pari passu with or senior to the DIP Superpriority Claims or 

the DIP Liens, excluding liens arising under the DIP Orders or the Canadian DIP 

Recognition Orders, or pursuant to any other financing agreement made with the 

prior written consent of the DIP Agent;  

(h) the filing of any applications by the Debtors for approval of (or an order is entered 

by the Court authorizing) compensation or other amounts under any employee or 

executive incentive or retention plans (or any similar sort of retention or incentive 

program) without the prior written consent of the DIP Secured Parties in their sole 

discretion;  

(i) any request made by the Debtors for, or the reversal, modification, amendment, 

stay, reconsideration or vacatur of the DIP Orders, as entered by the Bankruptcy 

Court or the Canadian DIP Recognition Orders, as entered by the CCAA Court, as 

applicable, without the prior written consent of the DIP Secured Parties; 

(j) the commencement of any action by the Debtors or other authorized person (other 

than an action permitted by the DIP orders or the Canadian DIP Recognition 

Orders) against any of the DIP Secured Parties or its agents and employees, to 

subordinate or avoid any liens made in connection with the DIP orders or the 

Canadian DIP Recognition Orders; 

(k) (1) the assertion by the Debtors in any pleading filed in any court that any material 

provision of the DIP Orders, the Canadian DIP Recognition Orders or the DIP Term 

Sheet is not valid and binding, or (2) any material provision of the DIP Orders, the 

Canadian DIP Recognition Orders or this Term Sheet shall for any reason, or any 

other order of this Court approving the Debtors’ use of Cash Collateral, cease to be 

valid and binding (without the prior written consent of the DIP Secured Parties);  
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(l) the filing with the Bankruptcy Court of any plan of reorganization or liquidation in 

any of the Chapter 11 Cases other than the Plan;  

(m) the appointment or entry in any of the Chapter 11 Cases of a trustee, receiver, 

examiner, or responsible officer with enlarged powers relating to the operation of 

business of any Debtor (powers beyond those set forth in sections 1106(a)(3) and 

(a)(4) of the Bankruptcy Code), unless such appointment or order has not been 

reversed, stayed, or vacated within thirty (30) days after the entry of such order;  

(n) the granting of relief from the automatic stay by the Bankruptcy Court or of the stay 

ordered by the CCAA Court to any other creditor or party in interest in the Chapter 

11 Cases with respect to any portion of the DIP Collateral exceeding $100,000 in 

value in the aggregate;  

(o) failure to pay principal, interest or other DIP Obligations in full in cash when due, 

including, without limitation, on the Maturity Date;  

(p) the allowance of any claim or claims under sections 506(c) and 552(b) against or 

with respect to any DIP Collateral;  

(q) withdrawal or material modification by the Debtors of any motion in connection 

with the Backyard Sale, without the consent of the DIP Secured Parties;  

(r) the Debtors seek to consummate an Alternative Transaction (as defined in the APA) 

without the prior written consent of the DIP Secured Parties;  

(s) the Plan is not confirmed or is changed without the DIP Secured Parties’ consent, 

or the Plan Sponsor breaches (or is anticipated to breach) its obligations under the 

Plan;  

(t) the occurrence of any Material Adverse Change;  

(u) any termination of the RSA or APA;  

(v) the amount of Allowed Administrative Expense Claims, Allowed Priority Tax 

Claims, and Allowed Other Priority Claims (each as defined in the Plan) exceeds 

or is expected to exceed the Administrative Expense Claim, Priority Tax Claim, or 

Other Priority Claim Backstop Amount;  

(w) the occurrence of any Negative Purchase Variance under any Purchase Price 

Calculation; and  

(x) the conversion of any Chapter 11 Case to a Chapter 7 case(s), or any Debtor shall 

file a motion or other pleading seeking the conversion of any Chapter 11 Case to 

chapter 7 of the Bankruptcy Code or the making of an assignment bankruptcy by 

or entry by any Canadian Court of a bankruptcy order in respect of the Debtors 

under the BIA, or the entry of an order of any Canadian court appointing a receiver 
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under the BIA over any DIP Collateral, in each case, without the prior written 

consent of DIP Agent.6 

3.2 Rights and Remedies upon Event of Default.  Upon the occurrence of an 

Event of Default, (a) the Debtors shall be bound by all restrictions, prohibitions and other terms as 

provided in this Final Order, the DIP Term Sheet and the other DIP Documents, and (b) DIP Agent 

shall be entitled to take any act or exercise any right or remedy (subject to Section 3.4 below) as 

provided in this Final Order or the DIP Term Sheet or any of the other DIP Documents, as 

applicable, including, without limitation, declaring all DIP Obligations immediately due and 

payable, accelerating the DIP Obligations, ceasing to extend DIP Loans, setting off any DIP 

Obligations with DIP Collateral or proceeds in DIP Agent’s or DIP Lender’s possession, and 

enforcing any and all rights with respect to the DIP Collateral.  DIP Agent and DIP Lender shall 

have no obligation to lend or advance any additional funds to or on behalf of the Debtors, or 

provide any other financial accommodations to the Debtors, immediately upon or after the 

occurrence of an Event of Default or upon the occurrence of any act, event, or condition that, with 

the giving of notice or the passage of time, or both, would constitute an Event of Default.  

3.3 Expiration of Loan Commitment.  Upon the expiration, termination, or 

maturity of Borrower’s authority to borrow or otherwise obtain other credit accommodations from 

DIP Agent and DIP Lender pursuant to the terms of this Final Order and the DIP Documents 

(except if such authority shall be extended with the prior written consent of DIP Agent, which 

consent shall not be implied or construed from any action, inaction or acquiescence by DIP Agent 

or DIP Lender), unless an Event of Default set forth in Section 3.1 above occurs sooner and the 

automatic stay has been lifted or modified pursuant to Section 3.4 of this Final Order, all of the 

 
6  Capitalized terms used but not otherwise defined in Section 3.1(a)–(x) shall have the meanings set forth in the 

DIP Term Sheet.  
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DIP Obligations shall immediately become due and payable and DIP Agent and DIP Lender shall 

have no obligation whatsoever to make or extend any loans, advances, provide any financial or 

credit accommodations to the Debtors or permit the use of Cash Collateral. 

3.4 Modification of Automatic Stay; Remedies Notice Period.   

(a) The automatic stay provisions of section 362 of the Bankruptcy 

Code and any other restriction imposed by an order of the Court or applicable law are hereby 

modified without further notice, application or order of the Court to the extent necessary to permit 

DIP Agent and DIP Lender to perform any act authorized or permitted under or by virtue of this 

Final Order or the DIP Documents, as applicable, including, without limitation,  

(I)(A) to implement the DIP financing arrangements authorized by this Final Order and pursuant 

to the terms of the DIP Documents, (B) to take any act to create, validate, evidence, attach or 

perfect any lien, security interest, right or claim in the DIP Collateral, (C) to assess, charge, collect, 

advance, deduct and receive payments with respect to the Prepetition Obligations or the DIP 

Obligations, as applicable, including, without limitation, all interests, fees, costs and expenses 

permitted under the DIP Documents (subject to Section 5.12 of this Final Order) and apply such 

payments to the Prepetition Obligations or DIP Obligations pursuant to the DIP Documents and/or 

this Final Order, as applicable, and (II) upon an Event of Default, (A) declare a termination, 

reduction or restriction on the ability of the Debtors to use Cash Collateral, (B) to take any other 

action and exercise all other rights and remedies provided to it by this Final Order, the DIP 

Documents or applicable law other than those rights and remedies subject to the expiration of the 

Remedies Notice Period, and (C) charge interest at the default rate under the DIP Documents.   

(b) In addition, and without limiting anything in Section 3.4(a) hereof, 

upon the filing of a Carve-Out Trigger Notice on the docket of these Chapter 11 Cases and the 
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expiration of the five (5) business day period thereafter (the “Remedies Notice Period”), DIP 

Agent, acting on behalf of itself and DIP Lender, without further notice, application or order of 

the Court, shall be entitled to take any action and exercise all rights and remedies provided to it by 

this Final Order, the DIP Documents or applicable law that DIP Agent may deem appropriate in 

its sole discretion to proceed against and realize upon the DIP Collateral or any other assets or 

properties of the Estates upon which DIP Agent, for the benefit of itself and DIP Lender, has been 

or may hereafter be granted liens or security interests to obtain the full and indefeasible repayment 

of all DIP Obligations.  Notwithstanding anything to the contrary, any action that DIP Agent is 

otherwise permitted to take pursuant to this Final Order to (i) terminate the DIP Commitments, (ii) 

accelerate the DIP Loans, (iii) send blocking notices or activation notices pursuant to the terms of 

any deposit account control agreement, and (iv) repay any amounts owing in respect of the DIP 

Obligations (including, without limitation, fees, indemnities and expense reimbursements), in each 

case, shall not require any advance notice to the Debtors.  During the Remedies Notice Period, the 

Debtors, the Committee, and/or any party in interest shall be entitled to seek an emergency hearing, 

and DIP Agent and DIP Lender shall consent to such emergency hearing so long as it occurs within 

the Remedies Notice Period; provided, that, (A) the sole issue the Debtors may bring before the 

Court at any such emergency hearing is whether an Event of Default has occurred, and (B) if such 

emergency hearing cannot be scheduled prior to the expiration of the Remedies Notice Period 

solely as a result of the Court’s unavailability, the Remedies Notice Period shall be automatically 

extended to the date that is one (1) business day after the first date the Court is available. 

Section 4. Representations; Covenants; and Waivers. 

4.1 Reservation of Third-Party Challenge Rights.  Notwithstanding anything in 

this Final Order, the stipulations, releases, agreements, and admissions contained in this Final 

Order, including, without limitation, paragraph H hereof (collectively, the “Debtors’ 
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Stipulations”), shall be binding in all circumstances on the Debtors, their respective Estates and 

any successor (including, without limitation, any estate representative or a chapter 7 or chapter 11 

trustee appointed or elected for any of the Debtors with respect thereto) provided that, the Debtors’ 

Stipulations shall be binding on each other party in interest, including, without limitation, the 

Committee, unless (a) (1) any such party in interest (excluding the Committee) with standing and 

authority (which the DIP Secured Parties and Prepetition Secured Parties hereby agree may be 

sought on an emergency basis) has timely filed a complaint or a motion seeking authority to 

commence litigation as a representative of the estate (a “Challenge”) before the earliest of (i) the 

objection deadline for the Plan and (ii) seventy-five (75) calendar days from the Petition Date and 

(2) for the Committee upon the earliest to occur of (i) seven (7) days following the occurrence of 

a Denial/Withdrawal or (ii) the Effective Date of the Plan  

(such periods set forth in (1) and (2), collectively, the “Challenge Period”)7 challenging the 

amount, validity, perfection, enforceability, priority, or extent of the Prepetition Obligations or 

Prepetition Liens, or otherwise asserting or prosecuting any action for preferences, fraudulent 

transfers or conveyances, other avoidance power claims or any other claims, counterclaims, or 

causes of action, objections, contests, or defenses with respect to the Prepetition Obligations or 

Prepetition Liens and (b) such Challenge sets forth with specificity the basis for such challenge, 

and any challenges or claims not so specified prior to the expiration of the Challenge Period shall 

be deemed forever waived, released, and barred.  For the avoidance of doubt, a party’s 

commencement of a timely Challenge shall preserve the Challenge Period solely for the specified 

Challenge and only with respect to such party; provided that upon the effectiveness of the 

 
7  For the avoidance of doubt, the Debtors expressly reserve all rights to object to any Challenge or motion seeking 

standing or authority to pursue a Challenge. 
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Amended Plan, all such Challenges by the Committee shall be forever waived and extinguished; 

provided, further, that prior to the occurrence of a Denial/Withdrawal, the Committee shall not 

pursue or undertake any Challenge, or otherwise challenge, object to, seek discovery with respect 

to, or not support this Final Order.  Nothing in this Final Order vests or confers on any Person (as 

defined in the Bankruptcy Code), including the Committee, standing or authority to pursue any 

Challenge or cause of action belonging to the Debtors or their respective Estates, including, 

without limitation, claims and defenses with respect to the Prepetition Credit Agreements or the 

Prepetition Liens on the Prepetition Collateral.  If any Challenge is timely commenced, the 

Debtors’ Stipulations shall nonetheless remain binding and conclusive (as provided in this 

paragraph) on the Debtors, the Committee, and any other person or entity, except as to any specific 

findings and admissions that were expressly and successfully challenged in such Challenge as set 

forth in a final, non-appealable order of a court of competent jurisdiction.  If no such Challenge is 

timely and properly filed, or if a Challenge is timely and properly filed but denied, (i) the 

Prepetition Obligations shall be deemed allowed in full, shall not be subject to any setoff, 

recoupment, counterclaim, deduction or claim of any kind, and shall not be subject to any further 

objection or challenge by any party at any time, and the Prepetition Liens on and security interest 

in the Prepetition Collateral shall be deemed legal, valid, perfected, enforceable, and non-

avoidable for all purposes and of first and senior priority, subject to only the Carve-Out and 

Permitted Liens, and (ii) Prepetition Agent and Prepetition Lender, and each of their respective 

participants, agents, officers, directors, employees, attorneys, professionals, successors, and 

assigns (each in their respective capacities as such) shall be deemed released and discharged from 

any and all claims and causes of action related to or arising out of the Prepetition Loan Documents, 

and shall not be subject to any further objection or challenge relating thereto or arising therefrom 
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by any party at any time.  Nothing contained in this Section 4.1(a) shall or shall be deemed or 

construed to impair, prejudice or waive any rights, claims or protections afforded to DIP Agent or 

DIP Lender in connection with the DIP Documents, and any other post-petition financial and credit 

accommodations provided by DIP Agent and DIP Lender to the Debtors in reliance on 

section 364(e) of the Bankruptcy Code and in accordance with the terms and provisions of this 

Final Order and the DIP Documents.  

4.2 Debtors’ Waivers.  Prior to the indefeasible repayment in full in cash of all 

Prepetition Obligations and all DIP Obligations (“Repayment in Full”), any request by the Debtors 

of this Court without the prior consent of the DIP Agent with respect to the following shall also 

constitute an Event of Default: (a) to use Cash Collateral under section 363 of the Bankruptcy 

Code other than as provided in this Final Order, (b) to obtain post-petition loans or other financial 

accommodations pursuant to section 364(c) or 364(d) of the Bankruptcy Code, other than as 

provided in this Final Order or as may be otherwise expressly permitted pursuant to the DIP 

Documents, (c) to challenge the application of any payments authorized by this Final Order as 

pursuant to section 506(b) of the Bankruptcy Code, or to assert that the value of the Prepetition 

Collateral is less than the Prepetition Obligations, (d) to propose, support or have a plan of 

reorganization or liquidation that is inconsistent with the Plan, Backyard Sale or RSA, or  

(e) to seek relief under the Bankruptcy Code, including without limitation, under section 105 of 

the Bankruptcy Code, to the extent any such relief would in any way restrict or impair the rights 

and remedies of DIP Agent or DIP Lender as provided in this Final Order and the DIP Documents 

or DIP Agent’s or DIP Lender’s exercise of such rights or remedies; provided, however, that DIP 

Agent may otherwise consent in writing, but no such consent shall be implied from any other 

action, inaction, or acquiescence by any DIP Secured Party.  
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4.3 Section 506(c) Claims.  No costs or expenses of administration which have 

or may be incurred in the Chapter 11 Cases shall be charged against DIP Agent or DIP Lender, 

their respective claims, or the DIP Collateral pursuant to §§ 105 or 506(c) of the Bankruptcy Code 

or otherwise without the prior written consent of DIP Agent, and no such consent shall be implied 

from any other action, inaction or acquiescence by DIP Agent or DIP Lender. 

4.4 DIP Collateral Rights.  Until the occurrence of Repayment in Full: 

(a) no other party shall foreclose upon or otherwise seek to enforce any 

junior lien or claim in DIP Collateral and 

(b) upon and after the delivery of a Carve-Out Trigger Notice and the 

expiration of the Remedies Notice Period, if requested by the DIP Agent in connection with 

such exercise of rights and remedies, the Debtors shall cooperate with the DIP Agent to, among 

other things, (i) make reasonable efforts to collect accounts receivable, without setoff by any 

account debtor, (ii) provide at all reasonable times access to the Debtors’ premises to 

representatives or agents of the DIP Agent (including any collateral liquidator or consultant), 

(iii) provide the DIP Agent and its representatives or agents, at all reasonable times access to 

the Debtors’ books and records and any information or documents requested by the DIP Agent 

or their respective representatives, (iv) perform all other obligations set forth in the DIP 

Documents, and (v) take reasonable steps to safeguard and protect the DIP Collateral. 

4.5 Release of DIP Secured Parties.  Each of the Releasors hereby forever, 

unconditionally, permanently, and irrevocably releases, discharges, and acquits each of the DIP 

Secured Parties and their respective successors and assigns, and their present and former 

shareholders, affiliates, subsidiaries, divisions, predecessors, directors, officers, attorneys, 

employees and other representatives (collectively, the “DIP Releasees”) of and from any and all 

claims, demands, liabilities, damages, expenses, responsibilities, disputes, remedies, causes of 
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action, indebtedness and obligations, of every kind, nature and description, whether arising in law 

or otherwise, and whether known or unknown, matured, or contingent that any of the Releasors 

had, have or hereafter can or may have against any DIP Releasees as of the date hereof, in respect 

of events that occurred on or prior to the date hereof with respect to the Debtors, the Chapter 11 

Cases, the Prepetition Obligations, the Prepetition Loan Documents, the DIP Obligations, the RSA, 

the Plan, the Backyard Sale, the DIP Documents and any DIP Loans or other financial 

accommodations made by DIP Agent and/or DIP Lender to the Debtors pursuant to the Prepetition 

Loan Documents or the DIP Documents including, without limitation, any so-called “lender 

liability” claims or defenses, (a) any so-called “lender liability” or equitable subordination claims 

or defenses, (b) any and all “claims” (as defined in the Bankruptcy Code) and causes of action 

arising under the Bankruptcy Code, and (c) any and all offsets, defenses, claims, counterclaims, 

set off rights, objections, challenges, causes of action, and/or choses in action of any kind or nature 

whatsoever, whether arising at law or in equity, including any recharacterization, recoupment, 

subordination, avoidance, or other claim or cause of action arising under or pursuant to  

section 105 or chapter 5 of the Bankruptcy Code or under any other similar provisions of applicable 

state, federal, or foreign law, including, without limitation, any right to assert any disgorgement or 

recovery, in each case, with respect to the extent, amount, validity, enforceability, priority, 

security, and perfection of any of the DIP Obligations, the DIP Documents, or the DIP Liens. 

Section 5. Other Rights and DIP Obligations. 

5.1 No Modification or Stay of This Final Order.  The DIP Agent and DIP 

Lender have acted in good faith in connection with the DIP Facility and with this Final Order, and 

their reliance on this Final Order is in good faith, and the DIP Agent and DIP Lender are hereby 

entitled to the full protections of section 364(e) of the Bankruptcy Code.  Notwithstanding  

(a) any stay, modification, amendment, supplement, vacating, revocation or reversal of this Final 

Case 24-80045-mvl11    Doc 237    Filed 06/24/24    Entered 06/24/24 08:26:26    Desc
Main Document      Page 49 of 61Electronically issued / Délivré par voie électronique : 28-Jun-2024

Toronto Superior Court of Justice / Cour supérieure de justice
       Court File No./N° du dossier du greffe : CV-24-00720035-00CL



50 
4878-9883-6414 

Order, the DIP Documents or any term hereunder or thereunder, or (b) the dismissal or conversion 

of one or more of the Chapter 11 Cases (each, a “Subject Event”), (x) the acts taken by each of 

DIP Agent and DIP Lender in accordance with this Final Order, and (y) the DIP Obligations 

incurred or arising prior to DIP Agent’s actual receipt of written notice from the Debtors expressly 

describing the occurrence of such Subject Event shall, in each instance, be governed in all respects 

by the original provisions of this Final Order, and the acts taken by DIP Agent and DIP Lender in 

accordance with this Final Order, and the liens granted to DIP Agent and DIP Lender in the DIP 

Collateral, and all other rights, remedies, privileges, and benefits in favor of DIP Agent and DIP 

Lender pursuant to this Final Order and the DIP Documents shall remain valid and in full force 

and effect pursuant to section 364(e) of the Bankruptcy Code.  For purposes of this Final Order, 

the term “appeal”, as used in section 364(e) of the Bankruptcy Code, shall be construed to mean 

any proceeding for reconsideration, amending, rehearing, or re-evaluating this Final Order by the 

Court or any other tribunal.  

5.2 Power to Waive Rights; Duties to Third Parties.  DIP Agent and Prepetition 

Agent, as applicable, shall have the right to waive any of the terms, rights and remedies provided 

or acknowledged in this Final Order that are in favor of the DIP Secured Parties and Prepetition 

Secured Parties, respectively (the “Lender Rights”), and shall have no obligation or duty to any 

other party with respect to the exercise or enforcement, or failure to exercise or enforce, any Lender 

Right(s).  Any waiver by DIP Agent or Prepetition Agent of any Lender Rights shall not be or 

constitute a continuing waiver unless expressly provided therein.  Any delay in or failure to 

exercise or enforce any Lender Right shall neither constitute a waiver of such Lender Right, subject 

any of the DIP Secured Parties or Prepetition Secured Parties to any liability to any other party, 

nor cause or enable any party other than the Debtors to rely upon or in any way seek to assert as a 
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defense to any obligation owed by the Debtors to any of the DIP Secured Parties or Prepetition 

Secured Parties. 

5.3 Disposition of DIP Collateral.  The Debtors shall not sell, transfer, lease, 

encumber or otherwise dispose of any portion of the DIP Collateral outside the ordinary course of 

business, other than pursuant to the terms of the DIP Term Sheet, this Final Order, and the 

Approved Budget, without the prior written consent of DIP Agent (and no such consent shall be 

implied, from any other action, inaction or acquiescence by DIP Agent or DIP Lender) and, in 

each case, an order of the Court.  

5.4 Inventory.  The Debtors shall not, without the consent of DIP Agent, 

(a) enter into any agreement to return any inventory to any of their creditors for application against 

any prepetition indebtedness under any applicable provision of section 546 of the Bankruptcy 

Code, or (b) consent to any creditor taking any setoff against any of its prepetition indebtedness 

based upon any such return pursuant to section 553(b)(1) of the Bankruptcy Code or otherwise. 

5.5 Reservation of Rights.  The terms, conditions and provisions of this Final 

Order are in addition to and without prejudice to the rights of each DIP Secured Party and 

Prepetition Secured Party to pursue any and all rights and remedies under the Bankruptcy Code, 

the DIP Documents, the Prepetition Loan Documents, or any other applicable agreement or law, 

including, without limitation, rights to seek adequate protection and/or additional or different 

adequate protection, to seek relief from the automatic stay, to seek an injunction, to oppose any 

request for use of cash collateral or granting of any interest in the DIP Collateral or Prepetition 

Collateral, as applicable, or priority in favor of any other party, to object to any sale of assets, and 

to object to applications for allowance and/or payment of compensation of Professional Persons 
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or other parties seeking compensation or reimbursement from the Estates and to pursue any and 

all rights and remedies against any Non-Debtor Loan Party. 

5.6 Binding Effect. 

(a) The provisions of this Final Order and the DIP Documents, the DIP 

Obligations, the Prepetition Adequate Protection Superpriority Claim, the DIP Superpriority 

Claim, and any and all rights, remedies, privileges and benefits in favor of each of DIP Agent and 

DIP Lender provided or acknowledged in this Final Order, shall be effective immediately upon 

entry of this Final Order notwithstanding Bankruptcy Rules 4001(a)(3), 6004(h) and 7062, shall 

continue in full force and effect, and shall survive entry of any such other order converting one or 

more of the Chapter 11 Cases to any other chapter under the Bankruptcy Code, or dismissing one 

or more of the Chapter 11 Cases. 

(b) Any order dismissing one or more of the Chapter 11 Cases under 

section 1112 or otherwise shall be deemed to provide (in accordance with §§ 105 and 349 of the 

Bankruptcy Code) that (a) the DIP Superpriority Claim and DIP Agent’s and DIP Lender’s liens 

on and security interests in the DIP Collateral and all other claims, liens, adequate protections and 

other rights granted pursuant to the terms of this Final Order shall continue in full force and effect 

notwithstanding such dismissal until Repayment in Full, and (b) the Court shall retain jurisdiction, 

notwithstanding such dismissal, for the purposes of enforcing all such claims, liens, protections 

and rights. 

(c) In the event the Court modifies any of the provisions of this Final 

Order or the DIP Documents, such modifications shall not affect the rights or priorities of DIP 

Agent and DIP Lender pursuant to this Final Order with respect to the DIP Collateral or any portion 
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of the DIP Obligations which arises or is incurred or is advanced prior to such modifications, and 

this Final Order shall otherwise remain in full force and effect to such extent. 

(d) This Final Order shall be binding upon the Debtors, all parties in 

interest in the Chapter 11 Cases and their respective successors and assigns, including any trustee 

or other fiduciary appointed in the Chapter 11 Cases or any subsequently converted bankruptcy 

case(s) of any Debtor.  This Final Order shall also inure to the benefit of the Debtors, DIP Agent, 

DIP Lender, and each of their respective successors and assigns. 

5.7 Restrictions on Cash Collateral Use; Additional Financing; Plan Treatment.  

(a) All post-petition advances and other financial accommodations 

under the DIP Term Sheet and the other DIP Documents are made in reliance on this Final Order 

and there shall not at any time be entered in the Chapter 11 Cases, or in any Successor Case, any 

order which authorizes the use of Cash Collateral, or the sale, lease, or other disposition of property 

of any Estate in which DIP Agent or DIP Lender have a lien or security interest, except as expressly 

permitted hereunder or in the DIP Documents, or authorizes under section 364 of the Bankruptcy 

Code the obtaining of credit or the incurring of indebtedness secured by a lien or security interest 

which is equal or senior to a lien or security interest in property in which DIP Agent or DIP Lender 

hold a lien or security interest, or which is entitled to priority administrative claim status which is 

equal or superior to that granted to DIP Agent and DIP Lender herein; unless, in each instance (x) 

DIP Agent shall have given its express prior written consent with respect thereto, no such consent 

being implied from any other action, inaction or acquiescence by DIP Agent or DIP Lender, or (y) 

such other order requires Repayment in Full.  The security interests and liens granted to or for the 

benefit of DIP Agent and DIP Lender hereunder and the rights of DIP Agent and DIP Lender 
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pursuant to this Final Order and the DIP Documents with respect to the DIP Obligations and the 

DIP Collateral are cumulative.  

(b) All DIP Obligations and Prepetition Obligations shall receive 

treatment under the Plan as set forth in the RSA, Plan Term Sheet, and DIP Term Sheet. 

5.8 No Owner/Operator Liability.  In determining to make any loan under the 

DIP Documents (including the negotiation thereof) and authorizing the use of Cash Collateral, 

none of the DIP Secured Parties or the Prepetition Secured Parties shall be deemed to (i) be in 

control of the operations of the Debtors or to be acting as a “controlling person,” “responsible 

person,” or “owner or operator” with respect to the operation or management of the Debtors  

(as such terms, or any similar terms, are used in the Internal Revenue Code, the United States 

Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C. §§ 9601 et 

seq., as amended, or any similar federal or state statute) or (ii) owe any fiduciary duty to any of 

the Debtors.  Furthermore, nothing in this Final Order shall in any way be construed or interpreted 

to impose or allow the imposition upon any of the DIP Secured Parties or the Prepetition Secured 

Parties of any liability for any claims arising from the prepetition or postpetition activities of any 

of the Debtors and their respective affiliates (as defined in section 101(2) of the Bankruptcy Code). 

5.9 Marshalling; 552(b) Waiver.  None of the DIP Secured Parties or the 

Prepetition Secured Parties shall be subject to the equitable doctrine of “marshaling” or any similar 

doctrine with respect to the DIP Collateral or the Prepetition Collateral, as applicable, and all 

proceeds of DIP Collateral shall be received and applied in accordance with the DIP Documents 

and the Prepetition Credit Agreements as applicable.  The DIP Secured Parties and the Prepetition 

Secured Parties are and shall each be entitled to all of the rights and benefits of section 552(b) of 

the Bankruptcy Code.  The “equities of the case” exception under section 552(b) shall not apply 
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to any of the Prepetition Secured Parties, DIP Secured Parties, DIP Obligations, or Prepetition 

Obligations. 

5.10 Right of Setoff.  To the extent any funds were on deposit with Prepetition 

Agent as of the Petition Date, including, without limitation, all funds deposited in, or credited to, 

an account of any Debtor with Prepetition Agent or Prepetition Lender immediately prior to the 

filing of the Chapter 11 Cases (regardless of whether, as of the Petition Date, such funds had been 

collected or made available for withdrawal by any such Debtor), such funds (the “Deposited 

Funds”) are subject to rights of setoff.  By virtue of such setoff rights, the Deposited Funds are 

subject to a lien in favor of Prepetition Agent and/or Prepetition Lender, as applicable, pursuant to 

§§ 506(a) and 553 of the Bankruptcy Code. 

5.11 Right to Credit Bid.  

(a) To the fullest extent permitted by section 363(k) of the Bankruptcy 

Code, in connection with any sale or other disposition of the DIP Collateral or Prepetition 

Collateral (as applicable) including any Sale: (a) DIP Agent (on behalf of DIP Lender) shall have 

the right to credit bid on a dollar-for-dollar basis, in accordance with the DIP Documents, up to 

the full amount of the DIP Obligations, (b) subject to the challenge rights set forth in Section 4.1 

hereof, Prepetition Agent (on behalf of the Prepetition Lender) shall have the right to credit bid, in 

accordance with the Prepetition Loan Documents, up to the full amount of the Prepetition Secured 

Obligations, (c) each of the DIP Agent and Prepetition Agent shall have the absolute right (at the 

direction of their respective secured parties) to assign, transfer, sell or otherwise dispose of its 

rights to credit bid in connection with the assignment, transfer, sale, or disposition of the 

corresponding DIP Obligations, except as may be set forth in the DIP Documents, and (d) each of 

the Debtors, the Prepetition Secured Parties, and DIP Secured Parties acknowledge and agree that 
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they shall not object, or support any objection, to or limit, or support any limitation on, any other 

such DIP Secured Parties’ or Prepetition Secured Parties’ rights to credit bid, up to the full amount 

of their respective DIP Obligations and/or Prepetition Obligations, 

5.12 Payment and Review of Lender Professional Fees and Expenses.  Each 

Debtor shall pay all reasonable and documented professional fees and other expenses of the 

Prepetition Secured Parties and the DIP Secured Parties, whether incurred before or after the 

Petition Date; provided, that the Debtors shall pay all such reasonable and documented fees and 

expenses within ten (10) business days of delivery of a statement or invoice for any post-petition 

fees and expenses (it being understood that such statements or invoices may be in summary form 

and shall not be required to be maintained in accordance with the U.S. Trustee Guidelines, nor 

shall any such counsel or other professional be required to file any interim or final fee applications 

with the Court or otherwise seek the Court’s approval of any such payments) to the Debtors, the 

U.S. Trustee, and the Committee, unless, within such seven (7) business day period, the Debtors 

or the Committee serve a written objection upon the requesting party, in which case, the Debtors 

shall immediately pay such amounts that are not the subject of any objection and pay the withheld 

amount as subsequently agreed by the parties or ordered by the Court to be paid.   

5.13 Access to DIP Collateral.  Notwithstanding anything contained herein to the 

contrary and without limiting any other rights or remedies of DIP Agent and DIP Lender contained 

in this Final Order, the DIP Documents, or otherwise available at law or in equity, and subject to 

the terms of the DIP Term Sheet, upon reasonable prior written notice to the landlord of any leased 

premises that an Event of Default has occurred and is continuing, DIP Agent may, subject to the 

applicable notice provisions, if any, in this Final Order and any separate applicable agreement by 

and between such landlord and DIP Agent, enter upon any leased premises of the Debtors or any 
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other party for the purpose of exercising any remedy with respect to DIP Collateral located thereon 

and shall be entitled to all of the Debtors’ rights and privileges as lessee under such lease without 

interference from the landlords thereunder, provided that DIP Agent shall be obligated only to pay 

rent of the Debtors that first accrues after the written notice referenced above and that is payable 

during the period of such occupancy by DIP Agent, calculated on a daily per diem basis.  Nothing 

herein shall require DIP Agent to assume any lease as a condition to the rights afforded in this 

paragraph.  For the avoidance of doubt, subject to (and without waiver of) the rights of DIP Agent 

under applicable nonbankruptcy law, DIP Agent can only enter upon a leased premises after an 

Event of Default in accordance with (i) a separate agreement with the landlord at the applicable 

leased premises, or (ii) upon entry of an order of the Court obtained by motion of DIP Agent on 

such notice to the landlord as shall be required by the Court. 

5.14 Indefeasible Payment.  All payments made to or for the benefit of any of 

the DIP Secured Parties or Prepetition Secured Parties after the Petition Date shall be indefeasible 

and shall not be subject to disgorgement, counterclaim, set-off, subordination, recharacterization, 

defense, disallowance, recovery or avoidance by any party for any reason.  

5.15 Tax Liens.  Notwithstanding any other provisions of this Final Order, any 

statutory liens (collectively, the “Tax Liens”) held by Dallas County, Tarrant County, City of 

Grapevine and Grapevine-Colleyville ISD (the “Taxing Authorities”) shall not be primed nor 

made subordinate to any liens granted to the DIP Lender and the Prepetition Lender only to the 

extent such Tax Liens are valid, senior to the liens of the Prepetition Lender, perfected and 

unavoidable, and all parties’ rights to object to the priority, validity, amount, extent, perfection and 

avoidability of the claims and Tax Liens asserted by the Taxing Authorities are fully preserved. 
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5.16 Term; Termination.  Notwithstanding any provision of this Final Order, the 

term of the financing arrangements among the Debtors, DIP Agent and DIP Lender authorized by 

this Final Order may be terminated by the DIP Secured Parties pursuant to the terms of the DIP 

Documents. 

5.17 Limited Effect.  In the event of a conflict between the terms and provisions 

of any of the DIP Documents, the Motion, the Interim Orders, and this Final Order, the terms and 

provisions of this Final Order shall govern.   

5.18 Objections Overruled.  All objections to the entry of this Final Order are (to 

the extent not withdrawn, waived, or settled) hereby overruled. 

5.19  Retention of Jurisdiction.  The Court retains jurisdiction and power with 

respect to all matters arising from or related to the implementation or interpretation of this Final 

Order, the DIP Term Sheet, and the other DIP Documents. 

 
# # # End of Order # # # 
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Matthew D. Struble (Texas Bar No. 24102544) 
Kiran Vakamudi (Texas Bar No. 24106540) 
2001 Ross Avenue, Suite 3900 
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PROPOSED ATTORNEYS FOR  
THE DEBTORS AND DEBTORS IN POSSESSION 
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DIP Term Sheet 
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Exhibit B 
 

Approved Budget 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re: 

 

KIDKRAFT, INC., et al.,  

 

 Debtors.1 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

Case No. 24-80045-mvl11 

 

(Chapter 11) 

 

(Jointly Administered) 

 
Re:  Docket No. 54 

 

ORDER (I) APPROVING CERTAIN BIDDER  

PROTECTIONS, (II) APPROVING CONTRACT ASSUMPTION AND  

ASSIGNMENT PROCEDURES, AND (III) GRANTING RELATED RELIEF 

 
1  The Debtors in these chapter 11 cases and the last four digits of their respective federal tax identification numbers 

or Canadian business numbers, as applicable, are:  KidKraft, Inc. (3303), KidKraft Europe, LLC (3174), KidKraft 

Intermediate Holdings, LLC (8800), KidKraft International Holdings, Inc. (2933), KidKraft International IP 

Holdings, LLC (1841), KidKraft Partners, LLC (3268), Solowave Design Corp. (9294), Solowave Design 

Holdings Limited (0206), Solowave Design Inc. (3073), Solowave Design LP (7201), and Solowave International 

Inc. (4302).  The location of the Debtors’ U.S. corporate headquarters and the Debtors’ service address is:  4630 

Olin Road, Dallas, TX 75244. 

United States Bankruptcy Judge
______________________________________________________________________

Signed June 21, 2024

The following constitutes the ruling of the court and has the force and effect therein described.
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Upon the Motion2 filed by the above-referenced debtors and debtors in possession 

(collectively, the “Debtors”) for entry of an order (the “Order”) (i) approving the Debtors’ entry 

into certain bidder protections in favor of the Purchaser, (ii) approving the Assumption and 

Assignment Procedures, and (iii) granting related relief, all as more fully set forth in the Motion 

and in the Declarations; and the Court having jurisdiction over the matters raised in the Motion 

pursuant to 28 U.S.C. § 1334; and the Court having found that this is a core proceeding pursuant 

to 28 U.S.C. § 157(b)(2) and that the Court may enter a final order consistent with Article III of 

the United States Constitution; and the Court having found that venue of this proceeding and the 

Motion in this district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and the Court having 

found that the relief requested in the Motion is in the best interests of the Debtors and their 

respective estates, creditors, and other parties in interest; and the Court having found that proper 

and adequate notice of the Motion and hearing thereon has been given and that no other or further 

notice is necessary; and the Court having found that good and sufficient cause exists for the 

granting of the relief requested in the Motion after having given due deliberation upon the Motion 

and all of the proceedings had before the Court in connection with the Motion, it is HEREBY 

ORDERED THAT: 

1. The following Bidder Protections are approved: 

a. The Expense Reimbursement in an amount not to exceed $1 million;  

b. The Break-Up Fee shall be $884,754.90 (2.25% of the cash portion of the 

Purchase Price); and 

c. The definition of “Qualifying Alternative Transaction” under the Purchase 

Agreement shall mean: “an Alternative Transaction that will result in 

Sellers receiving aggregate cash consideration which is greater than the 

aggregate sum of the following amounts: implied cash portion of the 

Purchase Price (determined based on the KK Inventory File) plus the  

 
2  Capitalized terms used but not otherwise defined herein shall have the meaning set forth in the Motion. 
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Break-Up Fee plus the Expense Reimbursement plus $2,000,000 and that 

provides for assumption of liabilities in excess of the Assumed Liabilities.” 

2. Any amounts that become due and payable, pursuant to the Bidder Protections in 

accordance with the Purchase Agreement and this Order, shall be deemed an actual and necessary 

cost of preserving the Debtors’ estates within the meaning of section 503(b) of the Bankruptcy 

Code and constitute an allowed administrative expense claim under section 507(a)(2) of the 

Bankruptcy Code.  

3. In the event of any inconsistency between the terms of the Purchase Agreement, 

the Motion, and this Order, the terms of this Order shall control.  

4. The following Assumption and Assignment Procedures are approved: 

a. Within three Business Days after the Petition Date (or with respect to any 

Contract that becomes a Transferred Contract (as defined in the Purchase 

Agreement) on any date following the Petition Date, within three Business Days 

after the Purchaser’s designation of such later date), the Debtors shall deliver a 

notice, in form and substance reasonably acceptable to the Purchaser, of potential 

assumption and assignment of the Transferred Contract (a “Contract Notice”) to 

the applicable Contract Counterparties, which shall specify: (a) that such contract 

is contemplated to be assumed and assigned to the Purchaser as a Transferred 

Contract in connection with the transactions contemplated under the Purchase 

Agreement; (b) the proposed Cure Claim (as defined in the Purchase Agreement) 

with respect to each Transferred Contract; and (c) that each respective Contract 

Counterparty may file an objection (a “Contract Objection”) to the proposed 

assumption and assignment of the applicable Transferred Contract or the proposed 

Cure Claim, if any, related thereto. 

b. Contract Objections must (i) be in writing; (ii) comply with the Federal 

Rules of Bankruptcy Procedure and any applicable local rules of the U.S. 

Bankruptcy Court; (iii) be filed with the Clerk of the U.S. Bankruptcy Court, 

together with proof of service, on or before 5:00 p.m. (prevailing Central Time) on 

the date that is 21 days after the date the Debtors delivered the Contract Notice  

(the “Contract Objection Deadline”); (iv) be served, so as to actually be received 

on or before the Contract Objection Deadline on counsel to the Debtors, counsel to 

Gordon Brothers, counsel to Backyard, and the Office of the U.S. Trustee for the 

Northern District of Texas; and (v) state with specificity the grounds for such 

objection, including, without limitation, the asserted amount of the fully liquidated 

Cure Claim and the legal and factual bases for any unliquidated portion of the Cure 

Claim that the Contract Counterparties believe is required to be paid under section 

365(b)(1)(A) and (B) of the Bankruptcy Code for the applicable Transferred 
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Contract, along with the specific nature and dates of any alleged defaults, the 

pecuniary losses, if any, resulting therefrom, and the conditions giving rise to any 

such defaults. 

c. If a Contract Counterparty files a Contract Objection in a manner that is 

consistent with the requirements set forth above and the parties are unable to 

consensually resolve the dispute prior to the Sale Hearing (as defined in the 

Purchase Agreement), the amount to be paid or reserved with respect to such 

Contract Objection will be determined at the Sale Hearing or such other date 

determined by the Court. 

5. The form of Assumption, Assignment, and Cure Notice to be provided under the 

Assumption and Assignment Procedures and attached as Exhibit B to the Motion shall constitute 

adequate and sufficient notice and no additional notice need be provided. 

6. The Debtors shall serve, via email, if available, or first-class mail, the Contract 

Notice in accordance with the Assumption and Assignment Procedures, on all counterparties to 

the Transferred Contracts and all parties on the Rule 2002 Notice List. Service of a Contract Notice 

in accordance with the Assumption and Assignment Procedures shall be deemed adequate service 

and no further notice shall be required. 

7. The inclusion of any contract on the Contract Notice will not constitute any 

admission or agreement of the Debtors that such contract is an executory contract. 

8. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted pursuant to this Order in accordance with the Motion. 

9. Notwithstanding the relief granted herein or actions taken hereunder, nothing 

contained in the Motion or this Order or any payment made pursuant to this Order shall constitute, 

nor is it intended to constitute, an implication or admission as to the validity or priority of any 

claim or lien against the Debtors, a waiver of the Debtors’, or any party in interest’s, rights to 

subsequently dispute such claim or lien, a promise or requirement to pay any prepetition claim, an 

implication or admission that any particular claim is of a type specified or defined in the Motion 

Case 24-80045-mvl11    Doc 238    Filed 06/24/24    Entered 06/24/24 08:52:24    Desc
Main Document      Page 4 of 6Electronically issued / Délivré par voie électronique : 28-Jun-2024

Toronto Superior Court of Justice / Cour supérieure de justice
       Court File No./N° du dossier du greffe : CV-24-00720035-00CL



 

5 

 

or any proposed order, a waiver of the Debtors’, or any other party in interest’s, rights under the 

Bankruptcy Code or any other applicable law. 

10. Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Order 

shall be immediately effective and enforceable upon entry of this Order.   

11. The Court retains jurisdiction to hear and determine all matters arising from or 

related to the implementation, interpretation, or enforcement of this Order.  

# # # End of Order # # # 
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Order submitted by: 

 

VINSON & ELKINS LLP 

 

William L. Wallander (Texas Bar No. 20780750) 

Matthew D. Struble (Texas Bar No. 24102544) 

Kiran Vakamudi (Texas Bar No. 24106540) 

2001 Ross Avenue, Suite 3900 

Dallas, TX 75201 

Tel:  214.220.7700 

Fax: 214.999.7787 

bwallander@velaw.com 

mstruble@velaw.com 

kvakamudi@velaw.com 

 

- and -   

David S. Meyer (admitted pro hac vice) 

Lauren R. Kanzer (admitted pro hac vice) 

1114 Avenue of the Americas, 32nd Floor 

New York, NY 10036 

Tel:  212.237.0000 

Fax: 212.237.0100 

dmeyer@velaw.com; 

lkanzer@velaw.com 

 

PROPOSED ATTORNEYS FOR  

THE DEBTORS AND DEBTORS IN POSSESSION 
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4854-6211-3726

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

In re:

KIDKRAFT, INC., et al.,

Debtors. 1

§
§
§
§
§
§
§

Case No. 24-80045-mvl11

(Chapter 11)

(Jointly Administered)

Re:  Docket Nos. 28, 29, & 220

FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND ORDER (I) APPROVING

THE DISCLOSURE STATEMENT; AND(II) CONFIRMING THE
DEBTORS’ AMENDED JOINT PREPACKAGED CHAPTER 11 PLAN

1 The Debtors in these chapter 11 cases and the last four digits of their respective federal tax identification numbers 
or Canadian business numbers, as applicable, are:  KidKraft, Inc. (3303), KidKraft Europe, LLC (3174), KidKraft 
Intermediate Holdings, LLC (8800), KidKraft International Holdings, Inc. (2933),  KidKraft Partners, LLC 
(3268), KidKraft International IP Holdings, LLC (1841), Solowave Design Corp. (9294), Solowave Design 
Holdings Limited (0206), Solowave Design Inc. (3073), Solowave Design LP (7201), and Solowave International 
Inc (4302).  The location of the Debtors’ U.S. corporate headquarters and the Debtors’ service address is:  4630 
Olin Road, Dallas, TX 75244.

United States Bankruptcy Judge
______________________________________________________________________

Signed June 21, 2024

The following constitutes the ruling of the court and has the force and effect therein described.
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The above-captioned debtors and debtors in possession (collectively, the “Debtors”) 

having: 

a. distributed, through Stretto, Inc. (the “Voting Agent”), on or about May 9, 2024  
(i) the Disclosure Statement for the Debtors’ Joint Prepackaged Chapter 11 Plan 
[Docket. No. 29] (as may be amended, supplemented, or modified from time to 
time, the “Disclosure Statement”); (ii) the Debtors’ Joint Prepackaged Chapter 11 
Plan [Docket No. 28] (the “Initial Plan”); and (iii) a ballot (the “Ballot”) for voting 
on the Plan to the sole Holder of the Class 3 Prepetition Secured Party Claim in 
accordance with title 11 of the United States Code (the “Bankruptcy Code”), the 
Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), the Local 
Bankruptcy Rules of the United States Bankruptcy Court for the Northern District 
of Texas (the “N.D. Tex. L.B.R.”), and applicable nonbankruptcy law, as evidenced 
by the Certification of Stretto, Inc. Regarding Solicitation of Votes and Tabulation 
of Ballots Accepting and Rejecting Debtors’ Joint Prepackaged Chapter 11 Plan 
[Docket No. 30] (the “Voting Report”); 

b. commenced these chapter 11 cases by filing voluntary petitions for relief under 
chapter 11 of the Bankruptcy Code on May 10, 2024 (the “Petition Date”) in the 
United States Bankruptcy Court for the Northern District of Texas, Dallas Division 
(the “Bankruptcy Court”); 

c. commenced recognition proceedings pursuant to Part IV of the Companies’ 
Creditors Arrangement Act (Canada) in respect of the chapter 11 cases of the 
Debtors on May 17, 2024 (the “CCAA Recognition Proceedings”) in the Ontario 
Superior Court of Justice (Commercial List) (the “CCAA Court”) and on May 10, 
2024, prior to commencement, obtained a preliminary stay in the CCAA Court;  

d. continued to operate their businesses and manage their properties as debtors in 
possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code; 

e. filed, on the Petition Date, the prepetition solicitation versions of the (i) Initial Plan 
and (ii) Disclosure Statement; 

f. filed, on the Petition Date, that certain Asset Purchase Agreement [Docket No. 29, 
Ex. C] (together with all ancillary documents, as may be amended, modified, or 
supplemented, the “Purchase Agreement”); 

g. filed, on the Petition Date, the Emergency Motion for Entry of an Order 
(I) Scheduling a Combined Hearing (II) Establishing Objection Deadlines, 
(III) Approving the Solicitation Materials and Tabulation Procedures; and 
(IV) Granting Related Relief [Docket No. 27] (the “Scheduling Motion”); 

h. filed, on the Petition Date, the Voting Report, which detailed the results of the 
prepetition Plan solicitation and voting process; 
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i. served or caused to be served, on May 15, 2024, (i) the Notice of (I) Combined 
Hearing to Consider Approval of Disclosure Statement and Confirmation of Plan, 
(II) Deadline for Filing Objections to Final Approval of Disclosure Statement and 
Confirmation of Plan, and (III) Other Relevant Information, which contained, 
among other things, notice of the date and time set for the confirmation hearing to 
consider the adequacy of the Disclosure Statement and Confirmation of the Plan 
(the “Combined Hearing”) and the deadlines for filing objections to the Plan and 
the Disclosure Statement (such notice, the “Combined Hearing Notice”) and 
(ii) the Notice of (I) Non-Voting Status, (II) Deadline for Filing Objections to 
Approval of Disclosure Statement and Confirmation of Plan, and (III) Other 
Relevant Information (the “Notice of Non-Voting Status”), each as evidenced by 
the Certificate of Service [Docket No. 115] filed on May 17, 2024 (the “Notice 
Affidavit”);  

j. caused notice of the Combined Hearing to be published on May 17, 2024, in the 
New York Times, as evidenced by the Affidavit of Publication [Docket No. 123] 
filed on May 28, 2024, and on May 20, 2024, in the Globe & Mail National Edition, 
as evidenced by the Affidavit of Publication [Docket No. 124] filed on May 28, 
2024, (collectively, the “Combined Hearing Publication Notice”);  

k. served or caused to be served, on June 11, 2024, the Notice of Deadlines for Filing 
Proof of Claim (the “Bar Date Notice”), as evidenced by the Certificate of Service 
[Docket No. 172] filed on June 12, 2024 (the “Bar Date Notice Affidavit”); and 
(i) on June 12, 2024, caused the publication of the Bar Date Notice in the New York 
Times, as evidenced by the Affidavit of Publication [Docket No. 206], filed on June 
18, 2024 (the “NYT Bar Date Publication Notice Affidavit”); and (ii) on June 13, 
2024, caused the publication of the Bar Date Notice in the Globe & Mail National 
Edition, as evidenced by the Affidavit of Publication [Docket No. 207] filed on June 
18, 2024 (the “G&M Bar Date Publication Notice Affidavit,” together, with the 
Bar Date Notice Affidavit and the NYT Bar Date Publication Notice Affidavit, the 
“Bar Date Affidavits”);  

l. filed, on June 12, 2024, the Notice of Supplement to the Debtors’ Joint Prepackaged 
Chapter 11 Plan [Docket No. 175], consisting of the Purchase Agreement, the 
Schedule of Assumed Executory Contracts and Unexpired Leases, and the 
Schedule of Retained Causes of Action (the “First Plan Supplement”); 

m. filed, on June 14, the Notice of Amended Supplement to the Debtors’ Joint 
Prepackaged Chapter 11 Plan [Docket No. 187], consisting of the Liquidation 
Analysis (the “Second Plan Supplement”); 

n. filed, on June 14, 2024, the Declaration of Ajay Bijoor, Managing Director of 
Robert W. Baird & Co. Incorporated, in Support of (I) the Sale Process, and (II) the 
Bid Protections [Docket No. 188] (the “Bijoor Sale Declaration”); 

o. filed, on June 17, the Notice of Filing of Global Settlement Term Sheet [Docket No. 
195]; 
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p. filed, on June 20, 2024, (i) the Debtors’ Amended Joint Prepackaged Chapter 11 
Plan [Docket No. 220] (as may be further modified, amended, or supplemented 
from time to time, the “Plan”),2 a copy of which is attached hereto as Exhibit A 
and (ii) the Notice of Filing Debtors’ Amended Joint Prepackaged Chapter 11 Plan 
[Docket No. 221]; 

q. filed, on June 21, 2024, the Notice of Second Amended Supplement to the Debtors’ 
Joint Prepackaged Chapter 11 Plan [Docket No. 223], consisting of (i) the Global 
Settlement Term Sheet, (ii) the GUC Trust Agreement, (iii) the GUC Settlement 
Opt-In Form, (iv) the Identity of Wind Down Administrator, and (v) the Identity of 
GUC Trustee (the “Third Plan Supplement,” and together with the First Plan 
Supplement and the Second Plan Supplement, collectively, the “Plan 
Supplement”); 

r. filed, on June 20, 2024, the Notice of Filing of (I) Proposed Confirmation Order 
and (II) Proposed Sale Order [Docket No. 219], which included the proposed 
forms of this order and the Order (I) Authorizing the Sale of the Debtors’ Assets 
Free and Clear of all Liens, Claims, Interests and Encumbrances Pursuant to 11 
U.S.C. §§ 105 and 363, (II) Approving the Purchase Agreement, (III) Authorizing 
the Assumption and Assignment of Certain Executory Contracts and Unexpired 
Leases, and (IV) Granting Related Relief (the “Proposed Sale Approval Order”); 

s. filed, on June 20, 2024, the Debtors’ Memorandum of Law in Support of 
(I) Approval of the Disclosure Statement; (II) Confirmation of the Debtors’ 
Amended Joint Prepackaged Chapter 11 Plan; and (III) Reply to Confirmation 
Objections [Docket No. 213] (the “Confirmation Brief”); 

t. filed, on June 20, 2024, the Certification of Stretto, Inc. Regarding Tabulation of 
Release Opt-Out Forms in Connection with the Debtors’ Joint Prepackaged 
Chapter 11 Plan [Docket No. 217] (the “Opt-Out Report”); 

u. filed, on June 20, 2024, the Declaration of Geoffrey Walker in Support of 
Confirmation of the Debtors’ Amended Joint Prepackaged Chapter 11 Plan 
[Docket No. 214] (the “Walker Confirmation Declaration”); and 

v. filed, on June 19, 2024, the Declaration of Carl Moore, Managing Director of 
SierraConstellation Partners, LLC, in Support of the Debtors’ Liquidation Analysis 
[Docket No. 212] (the “Moore Confirmation Declaration,” and together with the 
Walker Confirmation Declaration and the Bijoor Sale Declaration, the 
“Confirmation Declarations”).  

 
2  Capitalized terms used but not otherwise defined herein have the meanings given to such terms in the Plan.  The 

rules of interpretation set forth in Article I.B of the Plan apply. 
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The Bankruptcy Court having: 

a. entered, on May 14, 2024, the Order (I) Scheduling a Combined Hearing, 
(II) Establishing Objection Deadlines, (III) Approving the Solicitation Materials 
and Tabulation Procedures, and (IV) Granting Related Relief [Docket No. 93]  
(the “Scheduling Order”), which, among other things, approved the Debtors’ 
prepetition solicitation and tabulation procedures (the “Prepetition Solicitation and 
Tabulation Procedures”); 

b. approved May 9, 2024 as (i) the voting record date (the “Voting Record Date”) and 
(ii) the deadline by which the Voting Agent must have received the completed 
Ballot (the “Voting Deadline”); 

c. set June 14, 2024, at 5:00 p.m. (Prevailing Central Time) as the deadline by which 
objections to the adequacy of the Disclosure Statement and/or Confirmation of the 
Plan must be filed (the “Confirmation Objection Deadline”); 

d. set June 19, 2024, as the date by which the Debtors must file a reply to objections 
to the Plan and the Disclosure Statement; 

e. set June 21, 2024, at 9:30 a.m. (Prevailing Central Time) as the date and time for 
the Combined Hearing pursuant to Bankruptcy Rules 3017 and 3018 and sections 
1126, 1128, and 1129 of the Bankruptcy Code, subject to adjournment; 

f. entered, on June 10, 2024, the Order (I) Establishing Bar Dates and Procedures 
and (II) Approving the Form and Manner of Notice [Docket No. 155] (the “Bar 
Date Order”);  

g. entered, substantially contemporaneously herewith, the Order (I) Approving 
Certain Bidder Protections, (II) Approving Contract Assumption and Assignment 
Procedures, and (III) Granting Related Relief; 

h. reviewed the Plan, the Confirmation Brief, the Plan Supplement, the Voting Report, 
the Opt-Out Report, the Confirmation Declarations, the Disclosure Statement, and 
all pleadings, exhibits, statements, responses, and comments regarding 
Confirmation, including any and all objections, statements, and reservations of 
rights filed by parties in interest on the docket of these chapter 11 cases; 

i. held the Combined Hearing; 

j. heard the statements, arguments, and objections, if any, made by counsel in respect 
of Confirmation of the Plan and approval of the Disclosure Statement; 

k. considered all oral representations, testimony, documents, filings, and other 
evidence regarding Confirmation of the Plan and approval of the Disclosure 
Statement; 
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l. taken judicial notice of all pleadings and other documents filed, all orders entered, 
and all evidence and arguments presented in these chapter 11 cases; and 

m. overruled any and all objections to the Plan, Confirmation, the adequacy of the 
Disclosure Statement, and all statements and reservations of right not consensually 
resolved or withdrawn unless otherwise indicated herein. 

NOW, THEREFORE, the Bankruptcy Court having found that notice of the Combined 

Hearing and the opportunity for any party in interest to object to Confirmation of the Plan and 

approval of the Disclosure Statement have been adequate and appropriate as to all parties affected 

or to be affected by the Plan and the transactions contemplated thereby, and the legal and factual 

bases set forth in the documents filed in support of Confirmation and all evidence proffered, 

admitted, or adduced by counsel at or prior to the Combined Hearing and the entire record of these 

chapter 11 cases establish just cause for the relief granted herein; and after due deliberation thereon 

and good cause appearing therefor, the Bankruptcy Court hereby makes and issues the following 

Findings of Fact, Conclusions of Law, and Orders: 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 IT IS HEREBY DETERMINED, FOUND, ADJUDGED, DECREED, AND 

ORDERED THAT: 

A. Findings of Fact and Conclusions of Law. 

1. The findings and conclusions set forth herein and on the record of the Combined 

Hearing constitute the Bankruptcy Court’s findings of fact and conclusions of law under 

Bankruptcy Rules 7052 and 9014.  To the extent any of the following findings of fact constitute 

conclusions of law, or vice versa, they are adopted as such. 

B. Jurisdiction, Venue, and Core Proceeding. 

2. The Bankruptcy Court has jurisdiction over these chapter 11 cases pursuant to 

section 1334 of title 28 of the United States Code.  The Bankruptcy Court has exclusive jurisdiction 
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to determine whether the Plan complies with the applicable provisions of the Bankruptcy Code 

and should be confirmed.  Venue is proper in this district pursuant to sections 1408 and 1409 of 

title 28 of the United States Code.  Confirmation of the Plan is a core proceeding within the 

meaning of section 157(b)(2) of title 28 of the United States Code, and the Bankruptcy Court may 

enter a final order consistent with Article III of the United States Constitution. 

C. Eligibility for Relief. 

3. The Debtors were and are entities eligible for relief under section 109 of the 

Bankruptcy Code. 

D. Commencement and Joint Administration of These Chapter 11 Cases. 

4. On the Petition Date, each Debtor commenced a chapter 11 case by filing a 

voluntary petition for relief under chapter 11 of the Bankruptcy Code.  By prior order of the 

Bankruptcy Court, these chapter 11 cases were consolidated for procedural purposes only and are 

being jointly administered pursuant to Bankruptcy Rule 1015 [Docket No. 51].  The Debtors have 

operated their businesses and managed their properties as debtors in possession pursuant to 

sections 1107(a) and 1108 of the Bankruptcy Code.  No trustee or examiner has been appointed in 

these chapter 11 cases.  On May 23, 2024, the U.S. Trustee appointed the Official Committee of 

Unsecured Creditors [Docket No. 120] (the “Committee”) in these chapter 11 cases. 

E. Judicial Notice. 

5. The Bankruptcy Court takes judicial notice of the docket of these chapter 11 cases 

maintained by the Clerk of the Bankruptcy Court, including all pleadings and other documents 

filed, all orders entered, all hearing transcripts, all declarations, and all evidence and arguments 

made, proffered, or adduced at the hearings held before the Bankruptcy Court during the pendency 

of these chapter 11 cases. 
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F. Notice. 

6. Due, timely, proper, and adequate notice of the Plan, the Claims Bar Date, and the 

Combined Hearing, together with the deadlines for voting to accept or reject the Plan as well as 

objecting to the Plan or opting out of the Releases (as defined herein), has been provided 

substantially in accordance with the Scheduling Order and the Bar Date Order, as set forth in the 

Voting Report, the Notice Affidavit, the Opt-Out Report, and the Bar Date Affidavits, respectively. 

7. Such notice was appropriate and satisfactory based upon the facts and 

circumstances of these chapter 11 cases and pursuant to sections 1125, 1126(b)(1), and 1128 of 

the Bankruptcy Code, Bankruptcy Rules 2002, 3017, 3018, and 3020, and other applicable law 

and rules.  Because such transmittal and service were adequate and sufficient, no other or further 

notice is necessary or shall be required, and due, proper, timely, and adequate notice of the 

Combined Hearing has been provided in accordance with the Bankruptcy Code, the Bankruptcy 

Rules, the N.D. Tex. L.B.R., and applicable non-bankruptcy law, rule, or regulation. 

G. Solicitation. 

8. The Initial Plan, the Disclosure Statement, and the Ballot (collectively the 

“Prepetition Solicitation Package”) were transmitted and served in compliance with the 

Bankruptcy Code, the Bankruptcy Rules, including Bankruptcy Rules 3017 and 3018, the N.D. 

Tex. L.B.R., the Prepetition Solicitation and Tabulation Procedures approved by the Bankruptcy 

Court via the Scheduling Order, and all other applicable rules, laws, and regulations applicable to 

such solicitation.  Transmission and service of the Prepetition Solicitation Package was timely, 

adequate, and sufficient.  No further notice is required. 

9. As set forth in the Voting Report, on May 9, 2024, prior to the Petition Date, the 

Prepetition Solicitation Package was transmitted to and served on the eligible Holder of Class 3 
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Prepetition Secured Party Claims, which was the only Class of Claims entitled to vote to accept or 

reject the Plan (the “Voting Class”).3   

10. The sole Holder of a Claim in the Voting Class received a Ballot.  The form of the 

Ballot adequately addressed the particular needs of these chapter 11 cases and was appropriate for 

the Holder of Claims in the Voting Class.  The instructions on the Ballot advised that for the Ballot 

to be counted, the Ballot had to be properly executed, completed, and delivered to the Voting 

Agent so that it was actually received by the Voting Agent on or before the Voting Deadline.  The 

period during which the Debtors solicited acceptance of the Plan was a reasonable period of time 

for the Holder of Claims in the Voting Class to make an informed decision to accept or reject the 

Plan.  

11. The Debtors were not required to solicit votes from the Holders of Claims in  

Class 1 (Other Priority Claims) or Class 2 (Other Secured Claims) (collectively, the “Unimpaired 

Classes”), as each such Class is Unimpaired under the Plan and thus presumed to have accepted 

the Plan pursuant to section 1126(f) of the Bankruptcy Code.   

12. The Debtors were not required to solicit votes from the Holders of Claims in  

Class 5 (Intercompany Claims) and Class 6 (Intercompany Interests), as the Holders of Claims or 

Interests in such Classes are either Unimpaired or Impaired by the Plan, and accordingly, such 

Holders are either presumed to have accepted the Plan pursuant to section 1126(f) of the 

Bankruptcy Code or are not entitled to receive distributions on account of their Claims or Interests 

under the Plan except as set forth in the Plan and, thus, are deemed to reject the Plan pursuant to 

section 1126(g) of the Bankruptcy Code and, in either case, were not entitled to vote to accept or 

reject the Plan. 

 
3  See the Voting Report [Docket No. 30].  
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13. The Debtors were not required to solicit votes from Holders of Claims or Interests 

in Class 4 (General Unsecured Creditors) or Class 7 (KidKraft Intermediate Holdings, LLC 

Interests), (collectively, the “Deemed Rejecting Classes”), as the Holders of Claims or Interests in 

such Class are Impaired and not entitled to receive distributions on account of their Claims or 

Interests under the Plan and, thus, are deemed to have rejected the Plan pursuant to section 1126(g) 

of the Bankruptcy Code. 

14. As described in and as evidenced by the Voting Report, the transmittal and service 

of the Prepetition Solicitation Package (all of the foregoing, the “Solicitation”) was timely, 

adequate, and sufficient under the circumstances and no other or further Solicitation was or shall 

be required.  The Solicitation complied with the Solicitation and Tabulation Procedures, was 

appropriate and satisfactory based upon the circumstances of these chapter 11 cases, was 

conducted in good faith and was in compliance with the provisions of the Bankruptcy Code, the 

Bankruptcy Rules, the N.D. Tex. L.B.R., the Scheduling Order, and any other applicable rules, 

laws, and regulations governing the adequacy of disclosure in connection with such Solicitation.  

The applicable Released Parties and Exculpated Parties acted in good faith and in compliance with 

the applicable provisions of the Bankruptcy Code and applicable non-bankruptcy law, rules, and 

regulations, including with respect to solicitation of the acceptance or rejection of the Plan, and 

are entitled to the protections of section 1125(e) of the Bankruptcy Code and all other applicable 

protections and rights provided in the Plan and this Confirmation Order. 

H. Adequacy of the Disclosure Statement. 

15. The Disclosure Statement (a) contains sufficient information of a kind necessary to 

satisfy the disclosure requirements of all applicable non-bankruptcy rules, laws, and regulations, 

including the Securities Act, as applicable, (b) contains “adequate information” (as such term is 
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defined in section 1125(a) of the Bankruptcy Code and used in section 1126(b)(2) of the 

Bankruptcy Code) with respect to the Debtors, the Plan, and the transactions contemplated therein, 

and (c) is hereby approved on a final basis in all respects. 

I. Voting. 

16. On the Petition Date, the Voting Report was filed with the Bankruptcy Court, 

certifying the method and results of the Ballot tabulated for the Voting Class.  As of the Voting 

Deadline, 100% in number and 100% in dollar amount of the Holder of Claims in the Voting Class 

that timely voted, voted to accept the Plan.  As evidenced by the Voting Report, votes to accept or 

reject the Plan were solicited and tabulated fairly, in good faith, and in a manner consistent with 

the Bankruptcy Code, the Bankruptcy Rules, the N.D. Tex. L.B.R, and the Solicitation and 

Tabulation Procedures. 

J. Plan Supplement. 

17. The Debtors filed the Plan Supplement, consisting of:  (i) the Purchase Agreement, 

(ii) the Schedule of Assumed Executory Contracts and Unexpired Leases, (iii) the Schedule of 

Retained Causes of Action, (iv) the Liquidation Analysis, (v) the Global Settlement Term Sheet, 

(vi) the GUC Trust Agreement, and (vii) the GUC Settlement Opt-In Form. 

18. All such materials are consistent with the terms of the Plan, and the filing and notice 

of the Plan Supplement was proper and in accordance with the Plan, the Bankruptcy Code, the 

Bankruptcy Rules, the N.D. Tex. L.B.R., and all applicable law, and no other or further notice is 

or shall be required.  All documents included in the Plan Supplement are integral to, part of, and 

incorporated by reference into the Plan as if set forth in full therein.  Subject to the terms of the 

Plan, the Debtors reserve the right to and may alter, amend, update, or modify the Plan Supplement 

before the Effective Date with the consent of the Prepetition Secured Parties; provided that any 
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such alteration, amendment, update, or modification shall be in compliance with the Bankruptcy 

Code, the Bankruptcy Rules, and the terms of this Confirmation Order. 

K. Modifications of the Plan. 

19. Pursuant to and consistent with section 1127 of the Bankruptcy Code and 

Bankruptcy Rule 3019, the Debtors proposed certain modifications to the Initial Plan as reflected 

herein, in the Plan Supplement, and/or in the Plan filed with the Bankruptcy Court prior to entry 

of this Confirmation Order (collectively, the “Plan Modifications”).  Consistent with Bankruptcy 

Rule 3019, the Plan Modifications do not (a) constitute material modifications of the Initial Plan 

under section 1127 of the Bankruptcy Code, (b) cause the Plan to fail to meet the requirements of 

sections 1122 or 1123 of the Bankruptcy Code, (c) materially and adversely change the treatment 

of any Claims or Interests, (d) require re-solicitation of any Holders of any Claims or Interests, or 

(e) require that the Holder of Claims in the Voting Class be afforded an opportunity to change its 

previously cast acceptance of the Plan.  Under the circumstances, the form and manner of notice 

of the proposed Plan Modifications are adequate, no further solicitation is necessary or required, 

and no other or further notice of the proposed Plan Modifications is necessary or required.  In 

accordance with section 1127 of the Bankruptcy Code and Bankruptcy Rule 3019, all Holders of 

Claims who voted to accept the Initial Plan or who are conclusively presumed to have accepted 

the Initial Plan are deemed to have accepted the Plan as modified by the Plan Modifications.  The 

Holder of Claims in the Voting Class is not permitted to change its vote as a consequence of the 

Plan Modifications. 

L. Bankruptcy Rule 3016. 

20. In accordance with Bankruptcy Rule 3016(a), the Plan is dated and identifies the 

Debtors as the Plan proponents.  The Debtors appropriately filed the Disclosure Statement with 

the Bankruptcy Court, thereby satisfying Bankruptcy Rule 3016(b).  The release, injunction, and 
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exculpation provisions of the Plan are set forth in bold and with specific and conspicuous language, 

thereby complying with Bankruptcy Rule 3016(c). 

M. Burden of Proof: Confirmation of the Plan. 

21. The Debtors, as proponents of the Plan, have met their burden of proving the 

applicable elements of sections 1129(a) and 1129(b) of the Bankruptcy Code by a preponderance 

of the evidence, which is the applicable evidentiary standard for Confirmation.  In addition, and to 

the extent applicable, the Plan is confirmable under the clear and convincing evidentiary standard.  

N. Compliance with Bankruptcy Code Requirements: Section 1129(a)(1). 

22. The Plan complies with all applicable provisions of the Bankruptcy Code as 

required by section 1129(a)(1) of the Bankruptcy Code, including, more particularly:   

(i) Proper Classification: Sections 1122 and 1123(a)(1). 

23. In addition to the Administrative Expense Claims (including Professional Fee 

Claims) and Priority Tax Claims, which need not be classified, Article III of the Plan provides for 

the separate classification of Claims and Interests into seven Classes at each Debtor (as applicable).  

Valid business, factual, and legal reasons exist for the separate classification of such Classes of 

Claims and Interests.  The classifications reflect no improper purpose and do not unfairly 

discriminate between, or among, Holders of Claims or Interests.  Each Class of Claims and 

Interests contains only Claims or Interests that are substantially similar to other Claims or Interests 

within that Class.  The Plan therefore satisfies sections 1122 and 1123(a)(1) of the Bankruptcy 

Code. 

(ii) Specified Unimpaired Classes: Section 1123(a)(2). 

24. Article III of the Plan specifies that Claims in the following Classes are Unimpaired 

under the Plan, thereby satisfying section 1123(a)(2) of the Bankruptcy Code:  
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Class Claim 
or 
Interest 

1 Other 
Priority 
Claims 

2 Other 
Secured 
Claims  

 
(iii) Specified Treatment of Impaired Classes: Section 1123(a)(3). 

25. Article III of the Plan specifies that the Claims in the following Classes are 

Impaired under the Plan, and describes the treatment of such Classes, thereby satisfying section 

1123(a)(3) of the Bankruptcy Code: 

Class Claim or 
Interest 

3 Prepetition 
Secured 
Party Claims 

4 General 
Unsecured 
Claims 

5 Intercompany 
Claims 

6 Intercompany 
Interests 

7 KidKraft 
Intermediate 
Holdings, 
LLC Interests  

 
(iv) No Discrimination: Section 1123(a)(4). 

26. Article III of the Plan provides for the same treatment by the Debtors for each Claim 

or Interest in each respective Class unless the Holder of a particular Claim or Interest has agreed 

to a less favorable treatment of such Claim or Interest in accordance with the Plan, thereby 

satisfying section 1123(a)(4) of the Bankruptcy Code. 
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(v) Adequate Means for Plan Implementation: Section 1123(a)(5). 

27. The Plan, including the various documents and agreements in the Plan Supplement, 

provides adequate and proper means for implementation of the Plan, including, without limitation:  

(a) the consummation of the Sale Transaction; (b) the general settlement of claims and interests; 

(c) the creation of specific segregated accounts for Plan Distributions; (d) the wind down of 

existing operations and corporate governance over time following the Effective Date; (e) the 

creation and funding of the Wind Down Estate, and the appointment of the Wind Down 

Administrator; (f) to the extent necessary, the sale and abandonment of assets by the Wind Down 

Estate; (g) the creation and funding of the GUC Trust and the appointment of the GUC Trustee; 

(h) the cancellation of certain existing securities, agreements, obligations, instruments, and 

Interests; (i) the release of liens; (j) the continuation of existing director and officer liability 

insurance; (k) the substitution of the Wind Down Estate or the Wind Down Administrator as the 

party to any litigation; (l) the payment of Unpaid Employee Severance Obligations; (m) the 

termination of any surviving obligations under the Restructuring Support Agreement; (n) the 

execution, delivery, filing, or recording of all contracts, instruments, releases, and other 

agreements or documents in furtherance of the Plan; (o) provisions governing the distributions 

under the Plan, thereby satisfying section 1123(a)(5) of the Bankruptcy Code; and (p) the general 

authority for the Debtors to take all actions necessary or appropriate to effectuate any transaction 

described in, approved by, or necessary or appropriate to effectuate the Plan, as set forth more fully 

in Article IV of the Plan. 

(vi) Voting Power of Equity Securities: Section 1123(a)(6). 

28. All existing securities will be canceled pursuant to the Plan.  The Debtors’ corporate 

charters are deemed amended by this Confirmation Order to provide that no nonvoting equity 
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securities will be issued and to otherwise comply with the requirements of section 1123(a)(6) of 

the Bankruptcy Code. 

(vii) Designation of Directors and Officers: Section 1123(a)(7). 

29. Article IV.A.17.b. of the Plan provides that, as of the Effective Date, the term of 

the current members of the board of directors of KidKraft and its Debtor Affiliates shall expire 

automatically, and each person serving as a director of KidKraft and each of its Debtor Affiliates 

shall be removed and shall be deemed to have resigned and cease to serve automatically.  The 

identities of the Wind Down Administrator and the GUC Trustee, to the extent known, have been 

or will be disclosed in the Plan Supplement prior to the Effective Date.  To the extent that section 

1123(a)(7) of the Bankruptcy Code applies to the Wind Down Administrator or the GUC Trustee, 

the Wind Down Administrator or the GUC Trustee was appointed in accordance with the interests 

of creditors and with public policy, and, therefore, satisfies section 1123(a)(7) of the Bankruptcy 

Code. 

(viii) Impairment / Unimpairment of Classes: Section 1123(b)(1). 

30. The Plan is consistent with section 1123(b)(1) of the Bankruptcy Code.  

Specifically, Article III of the Plan impairs or leaves Unimpaired each Class of Claims and 

Interests. 

(ix) Assumption and Rejection of Executory Contracts and Unexpired Leases: 
Section 1123(b)(2). 

31. The Plan is consistent with section 1123(b)(2) of the Bankruptcy Code.  Article V.A 

of the Plan provides for the rejection of the Debtors’ Executory Contracts and Unexpired Leases 

on the Effective Date.  In accordance with the provisions of sections 365 and 1123(b)(2) of the 

Bankruptcy Code, except as otherwise provided in the Plan, the Plan Supplement, or this 

Confirmation Order, all Executory Contracts or Unexpired Leases shall be rejected as of the 
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Effective Date without the need for any further notice to or action, order, or approval of the 

Bankruptcy Court, unless such Executory Contract or Unexpired Lease: (i) is designated on a 

schedule of assumed contracts by the Purchaser; (ii) is designated as a Transferred Contract 

pursuant to the Purchase Agreement on the Schedule of Assumed Executory Contracts and 

Unexpired Leases in the Plan Supplement; (iii) was previously assumed or rejected by the Debtors, 

pursuant to a Final Order of the Bankruptcy Court; (iv) previously expired or terminated pursuant 

to its own terms or by agreement of the parties thereto; (v) is the subject of a motion to reject filed 

by the Debtors on or before the Confirmation Date; or (vi) is subject to a motion to reject pursuant 

to which the requested effective date of such rejection is after the Effective Date. 

(x) Settlement, Releases, Exculpation, Injunction, and Preservation of Claims 
and Causes of Action: Section 1123(b)(3). 

32. The Plan is consistent with section 1123(b)(3) of the Bankruptcy Code.  In 

accordance with section 363 of the Bankruptcy Code and Bankruptcy Rule 9019, and in 

consideration of the distributions, settlements, and other benefits provided under the Plan, except 

as stated otherwise in the Plan, the provisions of the Plan constitute a good-faith compromise of 

all Claims, Interests, and controversies relating to the contractual, subordination, and other legal 

rights that a Holder of a Claim or Interest may have with respect to any Allowed Claim or Interest, 

or any distribution to be made on account of such Allowed Claim or Interest.  The compromise 

and settlement of such Claims and Interests embodied in the Plan are in the best interests of the 

Debtors, the Estates, and all Holders of Claims and Interests, and are fair, equitable, and 

reasonable.  The foregoing includes, without limitation, the Global Settlement (as defined below) 

and the corresponding settlement of Claims, Causes of Action, and controversies embodied in 

Article IV.C of the Plan. 
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33. Article IV.C of the Plan describes the terms of the Global Settlement between the 

Global Settlement Parties, which provides the potential for a recovery to Holders of Allowed Class 

4 General Unsecured Claims who timely make a GUC Settlement Opt-In Election.  The provisions 

of the Global Settlement constitute a good faith compromise and settlement among the Global 

Settlement Parties of all Claims, Causes of Action, Interests, and controversies among such parties, 

are in consideration of the value provided to the Estates by the Global Settlement Parties pursuant 

to the Global Settlement and are fair and equitable and in the best interests of the Estates and their 

creditors.  The GUC Settlement Opt-In Election, including the GUC Settlement Opt-In Form and 

the procedures set forth therein, are fair and consistent with the Global Settlement.  The Plan shall 

be deemed a motion to approve the Global Settlement, including the GUC Settlement Opt-In Form 

and related procedures, as a good faith compromise and settlement of all of the Claims, Interests, 

Causes of Action, and controversies described in the foregoing sentence pursuant to sections 363 

and 1123(b)(3) of the Bankruptcy Code and Bankruptcy Rule 9019 (as applicable).  Entry of this 

Confirmation Order constitutes the Bankruptcy Court’s approval of the Global Settlement, as well 

as a finding by the Bankruptcy Court that the Global Settlement is in the best interests of the 

Debtors, their Estates, and Holders of Claims and Interests and is fair, equitable, and reasonable.  If 

a Global Settlement Party is in breach of the terms of the Global Settlement, the parties that are 

not in breach shall not be obligated to perform any obligations for the benefit of such breaching 

party. 

34. Articles VIII.E and IV.C of the Plan describes certain releases granted by the 

Debtors and their Estates (the “Debtor Releases”).  The Debtor Releases are granted in exchange 

for the good and valuable consideration provided by the Released Parties.  The Debtors have 

satisfied the business judgment standard with respect to the propriety of the Debtor Releases.  For 
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the reasons set forth on the record of these chapter 11 cases and the evidence proffered, admitted, 

or adduced at or prior to the Combined Hearing, such releases are a necessary and integral part of 

the Plan.  The Debtor Releases are “fair and equitable” and “in the best interests of the estate” and 

the Holders of Claims and Interests considering (a) the probability of success in litigation of the 

released Claims and Causes of Action given uncertainty in fact and law with respect to such Claims 

and Causes of Action; (b) the complexity and likely duration and expense of litigating the released 

Claims and Causes of Action; and (c) the arm’s-length negotiations that produced the settlements 

embodied in the Plan, including the Global Settlement.  Additionally, the Debtor Releases are: 

(x) a good-faith settlement and compromise of the Claims and Causes of Action released by 

Articles VIII.E and IV.C of the Plan; (y) given and made, after due notice and opportunity for 

hearing; and (z) a bar to any of the Debtors, the Wind Down Estate, the Wind Down Administrator, 

the GUC Trust, or the GUC Trustee (as applicable) or any other entity on behalf of the Debtors’ 

estates asserting any Claim or Cause of Action released by Article VIII.E or IV.C of the Plan.   

35. Article VIII.F of the Plan describes certain releases granted by the Releasing Parties 

(the “Releases”).  The Releases provide finality for the Debtors, the Wind Down Estate, the Wind 

Down Administrator, the GUC Trustee, and the Released Parties (as applicable) regarding the 

parties’ respective historic relationships with the Debtors, obligations under the Plan, and with 

respect to the Wind Down Estate and the GUC Trust.  The Ballot unambiguously stated that the 

Plan contains the Releases, set forth the terms of the Releases, and provided the option for the 

Holder of the Claim in the Voting Class to elect to opt-out of granting the Releases by indicating 

such election on the Ballot.  The Notice of Non-Voting Status sent to all Holders of Claims or 

Interests not entitled to vote on the Plan (collectively, the “Non-Voting Classes”) similarly and 

unambiguously included information regarding the Releases and detailed the process by which 

Case 24-80045-mvl11    Doc 241    Filed 06/24/24    Entered 06/24/24 11:21:33    Desc
Main Document      Page 19 of 186Electronically issued / Délivré par voie électronique : 28-Jun-2024

Toronto Superior Court of Justice / Cour supérieure de justice
       Court File No./N° du dossier du greffe : CV-24-00720035-00CL



 

20 
 
4854-6211-3726 

Holders of Claims and/or Interests in the Non-Voting Classes could opt-out of granting the 

Releases, including by providing a form by which such Holders could indicate that they wished to 

opt-out of granting the Releases and providing instructions for, alternatively, opting-out of 

granting the Releases electronically through the Debtors’ case website.  The Combined Hearing 

Notice sent to Holders of Claims and Interests included the terms of the Releases and an 

explanation of how to object to the Plan.  In addition, the Combined Hearing Notice advised careful 

review of the release, exculpation, and injunction provisions of the Plan and emphasized in bold 

and capitalized typeface that any party who opposed the Plan, including the release, exculpation, 

or injunction provisions set forth therein, should timely file an objection to the Plan in accordance 

with the Combined Hearing Notice.    

36. The Releases are (a) consensual; (b) specific in language; (c) integral to the Plan; 

(d) a condition of the settlements embodied in the Plan; (e) in exchange for good and valuable 

consideration provided by the Released Parties; (f) not violative of the Bankruptcy Code or any 

applicable non-bankruptcy law; and (g) a bar to any of the Releasing Parties asserting any Claim 

or Cause of Action released pursuant to the Releases.  The Releases are consensual because all 

parties in interest, including all Releasing Parties, were provided with extensive and sufficient 

notice of the chapter 11 cases, the Plan, the deadline to object to Confirmation of the Plan, and the 

process for opting-out of giving the Releases and the consequences for failing to timely do so, and 

all such parties were properly informed that the Plan contained release provisions that could affect 

such parties’ rights. 

37. The Releases are sufficiently specific as to put the Releasing Parties on notice of 

the nature of the released Claims and Causes of Action, and they are appropriately tailored under 

the facts and circumstances of these chapter 11 cases.  The Releases are conspicuous and 
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emphasized with boldface type in the Plan, the Disclosure Statement, the Ballot, the Notice of 

Non-Voting Status, and the Combined Hearing Notice. 

38. The Releases are integral to the Plan because they, inter alia, facilitated 

participation in both the formulation of the Plan and the chapter 11 process generally and were 

critical in incentivizing the parties to support the Plan.  As such, the Releases offer certain 

protections to parties that participated constructively in the Debtors’ chapter 11 process by, among 

other things, supporting the Plan. 

39. The Releases are consistent with established practice in this jurisdiction and others 

because they are, among other things:  (a) consensual; (b) in the best interests of the Debtors, their 

Estates, and all Holders of Claims and Interests; (c) in exchange for the good and valuable 

consideration provided by the Released Parties; (d) fair, equitable, and reasonable; (e) given and 

made after due notice and opportunity for hearing; and (f) a bar to any of the Releasing Parties 

asserting any Claim or Cause of Action released pursuant to the Releases. 

40. The exculpation, described in Article VIII.G of the Plan (the “Exculpation”), is 

appropriate under applicable law, including In re Highland Capital Mgmt., L.P., 48 F.4th 419  

(5th Cir. 2022), because it was proposed in good faith and is appropriately limited in scope.  The 

Exculpated Parties reasonably relied upon the Exculpation provisions as a material inducement to 

engage in postpetition work for the Debtors that culminated in the Plan.  The record in the chapter 

11 cases supports that the Exculpation is appropriately tailored to protect the Exculpated Parties 

from unnecessary litigation and contains appropriate carve-outs for actions determined by a Final 

Order to have constituted actual fraud, willful misconduct, or gross negligence.  For the avoidance 

of doubt, nothing in this Confirmation Order or Article VIII.G of the Plan shall exculpate any 

Case 24-80045-mvl11    Doc 241    Filed 06/24/24    Entered 06/24/24 11:21:33    Desc
Main Document      Page 21 of 186Electronically issued / Délivré par voie électronique : 28-Jun-2024

Toronto Superior Court of Justice / Cour supérieure de justice
       Court File No./N° du dossier du greffe : CV-24-00720035-00CL



 

22 
 
4854-6211-3726 

Exculpated Party from any Causes of Action specifically enumerated in the List of Retained 

Causes of Action.  

41. The injunction provision set forth in Article VIII.H of the Plan is necessary to 

implement, preserve, and enforce the Debtors’ discharge, the Debtor Releases, the Releases, and 

the Exculpation and, by extension, the compromise and settlement upon which the Plan is founded, 

and is narrowly tailored to achieve this purpose.  Subject in all respects to Article XI of the Plan, 

no Entity or Person may commence or pursue a Claim or Cause of Action of any kind against any 

Released Party or Exculpated Party that arose or arises from, in whole or in part, the chapter 11 

cases, the CCAA Recognition Proceedings, the Debtors (including the governance, management, 

ownership, and operation thereof), the Wind Down Estate, the Plan, the Plan Supplement, the 

Disclosure Statement, the Restructuring Support Agreement, the Sale Process, the Purchase 

Agreement, or any contract, instrument, release, or other agreement or document created or entered 

into in connection with the Restructuring Support Agreement, the Plan, the Disclosure Statement, 

the chapter 11 cases, the CCAA Recognition Proceedings, the pursuit of Confirmation, the pursuit 

of Consummation, the administration and implementation of the Plan, including the distribution 

of property under the Plan, or any other related agreement, or upon any other act or omission, 

transaction, agreement, event, or other occurrence taking place on or before the Effective Date 

related or relating to the foregoing, or any Claim or Cause of Action subject to Article VIII.E, 

VIII.F, VIII.B, or VIII.G of the Plan, without the Bankruptcy Court (a) first determining, after 

notice and a hearing, that such Claim or Cause of Action represents a colorable Claim or Cause of 

Action of any kind, including negligence, bad faith, criminal misconduct, willful misconduct, 

fraud, or gross negligence against a Released Party or Exculpated Party and (b) specifically 

authorizing such entity or person to bring such Claim or Cause of Action against any such Released 
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Party or Exculpated Party.  The Bankruptcy Court shall have sole and exclusive jurisdiction to 

determine whether a Claim or Cause of Action is colorable and, only to the extent legally 

permissible and as provided for in Article XI of the Plan, shall have jurisdiction to adjudicate the 

underlying colorable Claim or Cause of Action. 

42. Article IV.A.20 of the Plan appropriately provides that in accordance with 

section 1123(b) of the Bankruptcy Code, but subject in all respects to Article VIII of the Plan, the 

Wind Down Estate will retain, and may enforce, all rights to commence and pursue, as appropriate, 

any and all Causes of Action, other than Causes of Action that are GUC Trust Assets, whether 

arising before or after the Petition Date, and any other actions specifically enumerated in the List 

of Retained Causes of Action, and such rights to commence, prosecute, or settle such Causes of 

Action shall be preserved notwithstanding the occurrence of the Effective Date.  The provisions 

regarding the preservation of Causes of Action in the Plan are appropriate, fair, equitable, and 

reasonable, and are in the best interests of the Debtors, the Estates, and Holders of Claims and 

Interests. 

43. The release and discharge of all mortgages, deeds of trust, Liens, pledges, or other 

security interests against the property of the Estates described in Article VIII.D of the Plan 

(the “Lien Release”) is necessary to implement the Plan.  The provisions of the Lien Release are 

appropriate, fair, equitable, and reasonable and are in the best interests of the Debtors, the Estates, 

and Holders of Claims and Interests. 

(xi) Distribution of Sale Proceeds:  Section 1123(b)(4) 

44. In accordance with section 1123(b)(4) of the Bankruptcy Code, Article IV.A of the 

Plan provides for (i) the sale of substantially all of the Debtors’ Assets under the Sale Transaction 

and the transfer of Wind Down Estate Assets, including any cash proceeds of the Sale Transaction, 
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and all GUC Trust Assets (solely until the GUC Trust Asset Transfer Occurs) not distributed 

pursuant to the Plan on the Effective Date, to the Wind Down Estate on the Effective Date and  

(ii) the creation of the Wind Down Estate to effectuate the liquidation of all assets contributed to 

the Wind Down Estate and the distribution of proceeds to creditors in accordance with the terms 

of the Plan.  Wind Down Estate Assets are (i) any Assets of the Debtors’ Estates that are not GUC 

Trust Assets and not sold pursuant to the Sale Transaction, including, but not limited to, the 

Excluded Assets, Interests in the Debtors’ non-Debtor affiliates, and any Cause of Action 

specifically enumerated in the List of Retained Causes of Action which are not GUC Trust Assets 

and (ii) Cash in the amount set forth in the Post-Sale Reserve; provided that proceeds of any Wind 

Down Estate Assets, including without limitation, Excluded Assets and such Retained Causes of 

Action shall become Distributable Value.  Article IV.C of the Plan provides for the creation of a 

GUC Trust, which shall be funded with GUC Trust Assets, which GUC Trust Assets may be 

funded with cash proceeds of the Sale. 

(xii) Modification of Rights: Section 1123(b)(5). 

45. The Plan modifies the rights of Holders of Claims or Interests, as applicable, in 

Class 3 (Prepetition Secured Party Claims), Class 4 (General Unsecured  Claims), Class 5 

(Intercompany Claims), Class 6 (Intercompany Interests), and Class 7 (KidKraft Intermediate 

Holdings, LLC Interests), as permitted by section 1123(b)(5) of the Bankruptcy Code. 

(xiii) Additional Plan Provisions: Section 1123(b)(6). 

46. The other discretionary provisions of the Plan are appropriate and consistent with 

the applicable provisions of the Bankruptcy Code, including provisions for (a) distributions to 

Holders of Claims and Interests, (b) resolution of Disputed Claims, (c) allowance of certain 

Claims, and (d) retention of Court jurisdiction, thereby satisfying section 1123(b)(6) of the 
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Bankruptcy Code.  The failure to address any provisions of the Bankruptcy Code specifically in 

this Confirmation Order shall not diminish or impair the effectiveness of this Confirmation Order. 

(xiv) Cure of Defaults: Section 1123(d). 

47. The Debtors have cured, or provided adequate assurance that the Debtors will cure, 

defaults (if any) under or relating to each of the Executory Contracts that are being assumed and 

assigned to the Purchaser pursuant to the Sale Approval Order and the Plan.  In addition, the 

Debtors’ assigns to such Executory Contracts have provided adequate assurance of future 

performance under such Executory Contracts being assumed and assigned.  

O. Debtor Compliance with the Bankruptcy Code: Section 1129(a)(2). 

48. The Debtors have complied with the applicable provisions of the Bankruptcy Code 

and, thus, satisfied the requirements of section 1129(a)(2) of the Bankruptcy Code.  Specifically, 

each Debtor: 

a. is an eligible debtor under section 109 of the Bankruptcy Code, and a proper 
proponent of the Plan under section 1121(a) of the Bankruptcy Code;  

b. has complied with applicable provisions of the Bankruptcy Code, except as 
otherwise provided or permitted by orders of the Bankruptcy Court; and 

c. complied with the applicable provisions of the Bankruptcy Code, the 
Bankruptcy Rules, the N.D. Tex. L.B.R., any applicable non-bankruptcy law, 
rule and regulation, the Scheduling Order, and all other applicable law, in 
transmitting the Prepetition Solicitation Package and related documents and 
notices, and in soliciting and tabulating the votes on the Plan. 

P. Plan Proposed in Good Faith: Section 1129(a)(3). 

49. The Debtors have negotiated, developed, and proposed the Plan (including the Plan 

Supplement and all other documents and agreements necessary to effectuate the Plan) in good faith 

and not by any means forbidden by law, thereby satisfying section 1129(a)(3) of the Bankruptcy 

Code.  In so determining, the Bankruptcy Court has considered the facts and record of these chapter 

11 cases, the Disclosure Statement, and evidence proffered, admitted, or adduced at or prior to the 
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Combined Hearing, and examined the totality of the circumstances surrounding the filing of these 

chapter 11 cases, the Plan, and the process leading to Confirmation.  The Debtors’ chapter 11 cases 

were filed, and the Plan was proposed, with the legitimate purpose of allowing the Debtors to 

consummate the Sale Transaction and to distribute the proceeds from the sale of substantially all 

of the Debtors’ Assets.  The Plan (including all documents necessary to effectuate the Plan) and 

the Plan Supplement were negotiated in good faith and at arm’s-length among the Debtors and 

their key stakeholders, including the Prepetition Secured Parties, the DIP Secured Parties, the 

Purchaser, MidOcean, and the Committee.  Additionally, compromises and settlements embodied 

in the Plan, including the Global Settlement, were negotiated in good faith and at arm’s-length and 

reflect the best possible compromises and settlements that could be reached given the facts and 

circumstances surrounding the Debtors and these chapter 11 cases.  Further, the Plan’s 

classification, indemnification, exculpation, release, and injunction provisions have been 

negotiated in good faith and at arm’s-length, are consistent with sections 105, 1122, 1123(b)(3)(A), 

1123(b)(6), 1129, and 1142 of the Bankruptcy Code, and are each integral to the Plan, and 

necessary for the Debtors’ successful implementation of the Plan. 

Q. Payment for Services or Costs and Expenses: Section 1129(a)(4). 

50. The Debtors have satisfied section 1129(a)(4) of the Bankruptcy Code.  Any 

payment made or to be made by the Debtors for services or for costs and expenses of the Debtors’ 

professionals in connection with these chapter 11 cases, or in connection with the Plan and incident 

to these chapter 11 cases, has been approved by, or is subject to the approval of, the Bankruptcy 

Court as reasonable.  All such costs and expenses of the Debtors’ Professionals shall be paid in 

accordance with the Plan, and all other estimated costs and expenses of the Debtors’ Professionals 

shall be escrowed in the Professional Fee Escrow Account no later than the Effective Date.  
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R. Directors, Officers, and Insiders: Section 1129(a)(5). 

51. The Debtors have complied with the requirements of section 1129(a)(5) of the 

Bankruptcy Code.  To the extent known, the Plan Supplement discloses, or will disclose prior to 

the Effective Date, the identity and affiliations of the individuals or entities proposed to serve as 

the Wind Down Administrator and the GUC Trustee.  The proposed Wind Down Administrator 

and GUC Trustee are qualified, and the appointment to such positions are consistent with the 

interests of the Holders of Claims and Interests and with public policy. 

S. No Rate Changes: Section 1129(a)(6). 

52. Section 1129(a)(6) of the Bankruptcy Code is not applicable to these chapter 11 

cases.  The Plan proposes no rate change subject to the jurisdiction of any governmental regulatory 

commission. 

T. Best Interest of Creditors: Section 1129(a)(7). 

53. The Plan satisfies section 1129(a)(7) of the Bankruptcy Code.  The liquidation 

analysis attached to the Amended Plan Supplement as Exhibit D and described in the Moore 

Confirmation Declaration and the other evidence related thereto in support of the Plan that was 

proffered, admitted, or adduced at the Combined Hearing:  (a) are reasonable, persuasive, credible, 

and accurate as of the dates such analyses or evidence was prepared, presented, or proffered; 

(b) utilize reasonable and appropriate methodologies and assumptions; (c) have not been 

controverted by other evidence; and (d) establish that each Holder of an Impaired Claim or Interest 

against a Debtor either has accepted the Plan or will receive or retain under the Plan, on account 

of such Claim or Interest, property of a value, as of the Effective Date, that is not less than the 

amount that such Holder would receive or retain if such Debtors were hypothetically liquidated 

under chapter 7 of the Bankruptcy Code as of the Effective Date. 
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U. Acceptance by Certain Classes: Section 1129(a)(8). 

54. The Unimpaired Classes are Unimpaired by the Plan and, accordingly, Holders of 

Claims in such Classes are conclusively presumed to have accepted the Plan pursuant to section 

1126(f) of the Bankruptcy Code.  The Voting Class is Impaired and has voted to accept the Plan, 

as established by the Voting Report.  

55. The Deemed Rejecting Classes are Impaired and deemed to reject the Plan, 

pursuant to section 1126(g) of the Bankruptcy Code, and are not entitled to vote to accept or reject 

the Plan.  Holders of Claims in the Deemed Rejecting Classes will not receive or retain any 

property on account of their Claims or Interests.  Therefore, the Plan does not satisfy the 

requirements of section 1129(a)(8) with respect to the Deemed Rejecting Classes.  

Notwithstanding the foregoing, the Plan is confirmable because it satisfies sections 1129(a)(10) of 

the Bankruptcy Code because Class 3 voted to accept the Plan, and, with respect to the Deemed 

Rejecting Classes, section 1129(b) of the Bankruptcy Code is satisfied as set forth below. 

V. Treatment of Claims Entitled to Priority Under Section 507(a) of the Bankruptcy 
Code: Section 1129(a)(9). 

56. The treatment of Allowed Administrative Expense Claims, Allowed Professional 

Fee Claims, DIP Claims, Adequate Protection Claims, Priority Tax Claims, and statutory fees 

imposed by 28 U.S.C. § 1930 under Article II of the Plan, and of Allowed Other Priority Claims 

under Article III of the Plan, satisfies the requirements of, and complies in all respects with, section 

1129(a)(9) of the Bankruptcy Code.   

W. Acceptance by At Least One Impaired Class: Section 1129(a)(10). 

57. The Plan satisfies the requirements of section 1129(a)(10) of the Bankruptcy Code.  

As evidenced by the Voting Report, Class 3, which is Impaired, voted to accept the Plan in 

accordance with section 1126 of the Bankruptcy Code, determined without including any 
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acceptance of the Plan by any insider (as that term is defined in section 101(31) of the Bankruptcy 

Code).  

X. Feasibility: Section 1129(a)(11). 

58. The Plan satisfies the requirements of section 1129(a)(11) of the Bankruptcy Code.  

The evidence supporting Confirmation of the Plan proffered, admitted, or adduced by the Debtors 

at or prior to the Combined Hearing:  (a) is reasonable, persuasive, credible, and accurate as of the 

dates such evidence was prepared, presented, or proffered; (b) utilizes reasonable and appropriate 

methodologies and assumptions; (c) has not been controverted by other evidence; (d) establishes 

that the Plan is feasible and Confirmation of the Plan is not likely to be followed by the liquidation, 

or the need for further financial reorganization of the Debtors or any successor to the Debtors under 

the Plan, including the Wind Down Estate, except as provided for under the Plan; and 

(e) establishes that the Wind Down Estate will have sufficient funds available to meet its 

obligations under the Plan, including funding of the Post-Sale Reserve and Wind Down Estate. 

Y. Payment of Fees: Section 1129(a)(12). 

59. The Plan satisfies the requirements of section 1129(a)(12) of the Bankruptcy Code.  

Article II.F of the Plan provides for the payment of all fees payable by the Debtors under 

28 U.S.C. § 1930(a). 

Z. Continuation of Employee Benefits: Section 1129(a)(13). 

60. The Debtors maintain no programs providing for employee retirement benefits, as 

defined in section 1114 of the Bankruptcy Code.  Accordingly, section 1129(a)(13) of the 

Bankruptcy Code is not applicable. 

AA. Non-Applicability of Certain Sections: 1129(a)(14), (15), and (16). 

61. Sections 1129(a)(14), 1129(a)(15), and 1129(a)(16) of the Bankruptcy Code do not 

apply to these chapter 11 cases.  The Debtors (a) are not required by a judicial or administrative 
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order, or by statute, to pay a domestic support obligation, (b) are not individuals, and (c) are each 

a moneyed, business, or commercial corporation. 

BB. “Cram Down” Requirements: Section 1129(b). 

62. The Plan satisfies the requirements of section 1129(b) of the Bankruptcy Code.  

Notwithstanding the fact that Class 4 (General Unsecured Claims), Class 5 (Intercompany Claims), 

Class 6 (Intercompany Interests), and Class 7 (KidKraft Intermediate Holdings, LLC Interests) are 

deemed to reject the Plan, the Plan may be confirmed pursuant to section 1129(b) of the 

Bankruptcy Code.  The evidence in support of the Plan that was proffered, admitted, or adduced 

at or prior to the Combined Hearing is reasonable, persuasive, credible, and accurate, has not been 

controverted by other evidence, and establishes that the Plan satisfies the requirements of section 

1129(b) of the Bankruptcy Code.  First, all of the requirements of section 1129(a) of the 

Bankruptcy Code other than section 1129(a)(8) have been met.  Second, the Plan is fair and 

equitable with respect to such Classes.  The Plan has been proposed in good faith, is reasonable, 

and meets the requirements that (a) no Holder of any Claim or Interest that is junior to each such 

Classes will receive or retain any property under the Plan on account of such junior Claim or 

Interest and (b) no Holder of a Claim or Interest in a Class senior to such Classes is receiving more 

than 100% on account of its Claim.  Third, the Plan does not discriminate unfairly with respect to 

such Classes because similarly situated Holders of Claims and Interests will receive substantially 

similar treatment on account of their Claims and Interests irrespective of Class.  Accordingly, the 

Plan satisfies the requirement of section 1129(b)(1) and (2) of the Bankruptcy Code.  The Plan 

may therefore be confirmed despite the fact that not all Impaired Classes have voted to accept the 

Plan. 
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CC. Only One Plan: Section 1129(c). 

63. The Plan satisfies the requirements of section 1129(c) of the Bankruptcy Code.  The 

Plan is the only chapter 11 plan filed with respect to each Debtor in each of these chapter 11 cases. 

DD. Principal Purpose of the Plan: Section 1129(d). 

64. The Plan satisfies the requirements of section 1129(d) of the Bankruptcy Code.  The 

principal purpose of the Plan is not the avoidance of taxes or the avoidance of the application of 

section 5 of the Securities Act. 

EE. Not Small Business Cases: Section 1129(e). 

65. These chapter 11 cases are not small business cases, and accordingly 

section 1129(e) of the Bankruptcy Code is inapplicable in these chapter 11 cases. 

FF. Good Faith Solicitation: Section 1125(e). 

66. Based on the record before the Bankruptcy Court in these chapter 11 cases, 

including evidence proffered, admitted, or adduced at or prior to the Combined Hearing, the 

Debtors and the other Exculpated Parties (i) have acted in “good faith” within the meaning of 

section 1125(e) of the Bankruptcy Code in compliance with the applicable provisions of the 

Bankruptcy Code, Bankruptcy Rules, the N.D. Tex. L.B.R., the Solicitation and Tabulation 

Procedures, and any applicable non-bankruptcy law, rule, or regulation governing the adequacy of 

disclosure in connection with the development of the Plan, all their respective activities relating to 

the solicitation of acceptances to the Plan and their participation in the activities described in 

section 1125 of the Bankruptcy Code, and (ii) shall be deemed to have participated in good faith 

and in compliance with the applicable provisions of the Bankruptcy Code in the offer and issuance 

of any securities under the Plan, and therefore are not, and on account of such offer, issuance, and 

solicitation will not be, liable at any time for the violation of any applicable law, rule, or regulation 

governing the solicitation of acceptances or rejections of the Plan or the offer and issuance of the 
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securities under the Plan, and are entitled to the protections afforded by section 1125(e) of the 

Bankruptcy Code and the Exculpation set forth in Article VIII.G of the Plan. 

GG. Satisfaction of Confirmation Requirements. 

67. Based upon the foregoing, all other pleadings, documents, exhibits, statements, 

declarations, and affidavits filed in connection with confirmation of the Plan, and all testimony, 

evidence, and arguments made, proffered, admitted, or adduced at or prior to the Combined 

Hearing, the Plan satisfies the requirements for Confirmation set forth in section 1129 of the 

Bankruptcy Code. 

HH. Likelihood of Satisfaction of Conditions Precedent to the Effective Date. 

68. Without limiting or modifying the rights of any party set forth in Article X.A or 

Article X.B of the Plan, each of the conditions precedent to the Effective Date, as set forth in 

Article IX.B of the Plan, has been or is reasonably likely to be satisfied or waived in accordance 

with Article IX.C of the Plan. 

II. Implementation; Binding and Enforceable. 

69. The terms of the Plan, including the Plan Supplement, and all exhibits and 

schedules thereto, and all other documents filed in connection with the Plan, and/or executed or to 

be executed in connection with the transactions contemplated by the Plan and all amendments and 

modifications of any of the foregoing made pursuant to the provisions of the Plan governing such 

amendments and modifications (collectively, the “Plan Documents”) are incorporated by 

reference and constitute essential elements of the Plan and this Confirmation Order.  

Consummation of each such Plan Document is in the best interests of the Debtors, the Debtors’ 

Estates, and Holders of Claims and Interests, and such Plan Documents are hereby approved.  The 

Debtors have exercised reasonable business judgment in determining to enter into the Plan 

Documents, and the Plan Documents have been negotiated in good faith, at arm’s-length, are fair 
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and reasonable, are supported by reasonably equivalent value and fair consideration, and shall, 

upon completion of documentation and execution, subject to the occurrence of the Effective Date, 

be valid, binding, and enforceable agreements and not be in conflict with any federal or state law.  

The Plan and the Plan Documents, subject to the occurrence of the Effective Date, shall bind any 

Holder of a Claim or Interest and such Holder’s respective successors and assigns, whether or not 

the Claim or Interest is Impaired under the Plan, whether or not such Holder has accepted the Plan, 

and whether or not such Holder is entitled to a distribution under the Plan.  The Plan and the Plan 

Documents constitute legal, valid, binding, and authorized obligations of the respective parties 

thereto and shall be enforceable in accordance with their terms.  Pursuant to section 1142(a) of the 

Bankruptcy Code, the Plan and the Plan Documents shall apply and be enforceable 

notwithstanding any otherwise applicable non-bankruptcy law, rule, or regulation. 

JJ. Settlements Embodied in the Plan Satisfy Bankruptcy Rule 9019. 

70. All of the settlements and compromises pursuant to and in connection with the Plan 

or incorporated by reference into the Plan comply with the requirements of section 1123(b)(3) of 

the Bankruptcy Code and Bankruptcy Rule 9019. Pursuant to Bankruptcy Rule 9019 and in 

consideration for the benefits provided under the Plan, any and all compromise and settlement 

provisions of the Plan constitute good-faith compromises, are in the best interests of the Debtors, 

the Debtors’ Estates, and all Holders of Claims and Interests, and are fair, equitable, and 

reasonable.  The foregoing includes, without limitation, the Global Settlement and the 

corresponding settlement of Claims, Causes of Action and controversies embodied in Article IV.C 

of the Plan. 

KK. GUC Trust Agreement. 

71. The Debtors have exercised sound business judgment in determining to enter into 

the GUC Trust Agreement and have provided adequate notice thereof.  The GUC Trust Agreement 
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has been negotiated in good faith and at arm’s length and is deemed to have been made in good 

faith and for legitimate business purposes.  The terms and conditions of the GUC Trust Agreement 

are fair and reasonable. 

LL. Authority to Pursue, Settle, or Abandon Retained Causes of Action. 

72. All Retained Causes of Action are reserved and preserved and shall not be impacted 

or affected in any way by deemed consolidation of the estates.  From and after the Effective Date, 

except as otherwise set forth in Article VIII of the Plan or transferred to the GUC Trust in 

accordance with the Plan, prosecution and settlement of all Retained Causes of Action shall be the 

sole responsibility of the Wind Down Administrator pursuant to the Plan, the Confirmation Order.  

From and after the Effective Date, the Wind Down Administrator shall retain and may enforce any 

claims, demands, rights, and Causes of Action that the Debtors’ Estates may hold.  The Wind 

Down Administrator may pursue any such retained claims, demands, rights, or Causes of Action, 

as appropriate, in accordance with the best interests of the beneficiaries of the Wind Down Estate 

as the sole representative of the Estates pursuant to section 1123(b)(3) of the Bankruptcy Code. 

MM. Restructuring Support Agreement. 

73. The Restructuring Support Agreement has been negotiated in good faith and at 

arm’s length and is deemed to have been made in good faith and for legitimate business purposes.  

The terms and conditions of the Restructuring Support Agreement are fair and reasonable.  Any 

surviving obligations under the Restructuring Support Agreement shall terminate on a final basis 

upon the Effective Date. 

NN. Good Faith. 

74. The Debtors, the Prepetition Secured Parties, the DIP Secured Parties, the 

Purchaser, MidOcean, the Committee, and other Released Parties, the Exculpated Parties, and their 

respective successors, assigns, predecessors, control persons, affiliates, directors, officers, 
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members, managers, shareholders, partners, employees, attorneys, investment bankers, advisors 

and agents, as applicable, acted in good faith and will be acting in good faith if they proceed to:  

(a) consummate the Plan and the agreements, settlements, transactions, and transfers contemplated 

thereby in accordance with the Plan and the Plan Documents; and (b) take the actions authorized 

and directed by this Confirmation Order.  The entry of the Confirmation Order shall constitute the 

Bankruptcy Court’s finding and determination that (a) each Released Party’s in-court or out-of-

court efforts to develop, negotiate, and propose the Plan were, with respect to each other Released 

Party and any other Person, in good faith and not by any means forbidden by law and (b) the 

settlements reflected in the Plan are (i) in the best interests of the Debtors and their Estates, (ii) 

fair, equitable, and reasonable, and (iii) approved by the Bankruptcy Court pursuant to sections 

105(a) and 363 of the Bankruptcy Code and Bankruptcy Rule 9019. 

OO. Retention of Jurisdiction. 

75. The Bankruptcy Court may properly, and upon the Effective Date shall, retain 

exclusive jurisdiction over all matters arising in or related to, these chapter 11 cases, including the 

matters set forth in Article XI of the Plan and section 1142 of the Bankruptcy Code.  The 

transactions contemplated as part of the reorganization in these cases should not be subject to any 

stay, and thus this Confirmation Order should not be subject to any stay under Bankruptcy Rule 

3020(e) or any other Bankruptcy Rules such as Bankruptcy Rules 6004 and 6006, in each and 

every case, to the extent applicable. 

ORDER 

IT IS ORDERED, ADJUDGED, DECREED, AND DETERMINED THAT:   

1. Findings of Fact and Conclusions of Law.  The findings of fact and conclusions 

of law set forth herein and on the record at the Combined Hearing are hereby incorporated by 

reference as though fully set forth herein and shall constitute findings of fact and conclusions of 
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law pursuant to Bankruptcy Rule 7052, made applicable herein by Bankruptcy Rule 9014.  To the 

extent that any finding of fact is determined to be a conclusion of law, it shall be deemed so, and 

vice versa. 

2. Approval of Disclosure Statement. The Disclosure Statement (i) contains 

adequate information of a kind generally consistent with the disclosure requirements of all 

applicable non-bankruptcy law, including the Securities Act, (ii) contains “adequate information” 

(as such term is defined in section 1125(a)(1) and used in section 1126(b)(2) of the Bankruptcy 

Code) with respect to the Debtors, the Plan, and the transactions contemplated therein, and (iii) is 

APPROVED on a final basis in all respects. 

3. Confirmation of the Plan.  The Plan is approved in its entirety and CONFIRMED 

under section 1129 of the Bankruptcy Code.  The documents contained in or contemplated by the 

Plan, including, without limitation, the Plan Supplement and other Plan Documents, are hereby 

authorized and approved.  The terms of the Plan are incorporated by reference into and are an 

integral part of this Confirmation Order.  The failure to specifically describe, include, or to refer 

to any particular article, section, or provision of the Plan in this Confirmation Order shall not 

diminish or impair the effectiveness of such article, section, or provision, it being the intent of the 

Bankruptcy Court that the Plan is confirmed in its entirety, except as expressly modified herein, 

the Plan Documents are approved in their entirety, and all are incorporated herein by this reference.  

4. Objections.  All objections to Confirmation of the Plan or approval of the 

Disclosure Statement and other responses, comments, statements, or reservations of rights, if any, 

in opposition to the Plan or Disclosure Statement that have not been withdrawn, waived, or 

otherwise resolved by the Debtors prior to entry of this Confirmation Order are overruled on the 

merits.  All objections to Confirmation of the Plan or approval of the Disclosure Statement not 
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Filed and served prior to the Objection Deadline, if any, are deemed waived and shall not be 

considered by the Bankruptcy Court. 

5. Plan Classification Controlling.  The terms of the Plan shall solely govern the 

classification of Claims and Interests for purposes of the distributions to be made thereunder.  The 

classification set forth on the Ballot tendered in connection with voting on the Plan:  (a) were set 

forth thereon solely for purposes of voting to accept or reject the Plan; (b) do not necessarily 

represent, and in no event shall be deemed to modify or otherwise affect, the actual classification 

of Claims and Interests under the Plan for distribution purposes; (c) may not be relied upon by any 

Holder of a Claim or Interest as representing the actual classification of such Claim or Interest 

under the Plan for distribution purposes; and (d) shall not be binding on the Debtors except for 

voting purposes.  All rights of the Debtors, the Wind Down Estate, and the GUC Trust, as 

applicable, to challenge, object to, or seek to reclassify Claims or Interests are expressly reserved. 

6. Combined Hearing Notice.  The Combined Hearing Notice and the Combined 

Hearing Publication Notice complied with the terms of the Scheduling Order, were appropriate 

and satisfactory based upon the circumstances of these chapter 11 cases, and were in compliance 

with the provisions of the Bankruptcy Code, the Bankruptcy Rules, the N.D. Tex. L.B.R., and 

applicable non-bankruptcy law, rule, and regulation. 

7. Solicitation.  The solicitation of votes on the Plan complied with the Solicitation 

and Tabulation Procedures, was appropriate and satisfactory based upon the circumstances of these 

chapter 11 cases, and was in compliance with the provisions of the Bankruptcy Code, the 

Bankruptcy Rules, the N.D. Tex. L.B.R., the Scheduling Order, and applicable non-bankruptcy 

law, rule, and regulation. 

Case 24-80045-mvl11    Doc 241    Filed 06/24/24    Entered 06/24/24 11:21:33    Desc
Main Document      Page 37 of 186Electronically issued / Délivré par voie électronique : 28-Jun-2024

Toronto Superior Court of Justice / Cour supérieure de justice
       Court File No./N° du dossier du greffe : CV-24-00720035-00CL



 

38 
 
4854-6211-3726 

8. Plan Modifications.  The modifications, amendments, and supplements made to 

the Initial Plan following the solicitation of votes thereon constitute technical changes and do not 

materially adversely affect or change the proposed treatment of any Claims or Interests.  After 

giving effect to such modifications, the Plan continues to satisfy the requirements of sections 1122 

and 1123 of the Bankruptcy Code.  The filing of the Plan and proposed form of this Confirmation 

Order with the Bankruptcy Court on June 20, 2024, which contain such modifications, and the 

disclosure of such modifications on the record at the Combined Hearing, constitute due and 

sufficient notice thereof.  Accordingly, such modifications do not require additional disclosure or 

re-solicitation of votes under sections 1125, 1126, or 1127 of the Bankruptcy Code or Bankruptcy 

Rule 3019, nor do they require that the Holder of Claims in the Voting Class be afforded an 

opportunity to change its previously cast vote on the Plan.  The Holder of Claims in the Voting 

Class who voted to accept the Initial Plan is deemed to accept the Plan as modified.  The Plan, as 

modified, is, therefore, properly before this Bankruptcy Court and all votes cast with respect to the 

Plan prior to such modification shall be binding and shall apply with respect to the Plan. 

9. Sale Approval Order.  As more particularly set forth in the Sale Approval Order, 

attached hereto as Exhibit B, which is incorporated by reference and deemed a part of this 

Confirmation Order, the Debtors’ entry into the Purchase Agreement, and all transactions 

contemplated thereby and all of the terms and conditions thereof, is hereby authorized in its 

entirety.  The Debtors and the Wind Down Administrator, as applicable, are authorized to 

undertake the transactions contemplated by the Purchase Agreement, including pursuant to 

sections 363, 365, and 1123(a)(5) of the Bankruptcy Code.  Pursuant to the Sale Approval Order 

and sections 363(f), 363(m), 365(c)(1), and 365(f)(1) of the Bankruptcy Code, the Debtors shall 
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have no obligation to give effect to any consent right, preferential purchase right, or other similar 

agreement with respect to the Debtors’ assets and property. 

10. No Action Required.  No action of the respective directors, equity holders, 

managers, or members of the Debtors, the Wind Down Estate, or the GUC Trust (as applicable) is 

required to authorize the Debtors, the Wind Down Administrator, or the GUC Trustee (as 

applicable) to enter into, execute, deliver, file, adopt, amend, restate, consummate, or effectuate, 

as the case may be, the Plan, or any contract, assignment, certificate, instrument, or other document 

to be executed, delivered, adopted, or amended in connection with the implementation of the Plan, 

including the GUC Trust Agreement, and the other Plan Documents.   

11. Binding Effect.  On the date of and after entry of this Confirmation Order, in 

accordance with section 1141(a) of the Bankruptcy Code and subject to the occurrence of the 

Effective Date and notwithstanding Bankruptcy Rules 3020(e), 6004(d), 6004(h), or otherwise, the 

terms of the Plan, the Plan Documents, and this Confirmation Order shall be immediately effective 

(and/or adopted, where applicable) and enforceable and deemed binding upon the Debtors, Wind 

Down Estate, Wind Down Administrator, GUC Trust, or GUC Trustee (as applicable), and any 

and all Holders of Claims or Interests and such Holder’s respective successors and assigns 

(regardless of whether or not (a) the Holders of such Claims or Interests voted to accept or reject, 

or are deemed to have accepted or rejected, the Plan or (b) the Holders of such Claims or Interests 

are entitled to a distribution under the Plan), all Entities that are parties to or are subject to the 

settlements, compromises, releases (including the releases set forth in Article VIII of the Plan), 

waivers, discharges, exculpations, and injunctions provided for in the Plan, each Entity acquiring 

property under the Plan or this Confirmation Order, and any and all non-Debtor parties to 

Executory Contracts and Unexpired Leases.  All Claims and Interests shall be fixed, adjusted, or 
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compromised, as applicable, pursuant to the Plan regardless of whether any Holder of a Claim or 

Interest has voted on the Plan.  The Plan and the Plan Documents constitute legal, valid, binding, 

and authorized obligations of the respective parties thereto and shall be enforceable in accordance 

with their terms.  Pursuant to section 1142(a) of the Bankruptcy Code, the Plan and the Plan 

Documents, and any amendments or modifications thereto, shall apply and be enforceable 

notwithstanding any otherwise applicable non-bankruptcy law. 

12. Vesting of Wind Down Estate Assets in the Wind Down Estate.  Except as 

otherwise provided in the Plan, the Plan Supplement, or the Confirmation Order, on the Effective 

Date, all Wind Down Estate Assets (including all interests, rights, and privileges related thereto) 

and all GUC Trust Assets (solely until the GUC Trust Assets Transfer occurs) in each Estate and 

all Causes of Action that are retained under the Plan shall vest in the Wind Down Estate, to be 

administered by the Wind Down Administrator in accordance with the Plan, free and clear of all 

Claims, Liens, and encumbrances.  On and after the Effective Date, except as otherwise provided 

in the Plan, the Wind Down Estate may use, acquire, or dispose of property and compromise or 

settle any Claims, Interests, or Causes of Action (other than those that are GUC Trust Assets) 

without supervision or approval by the Court and free of any restrictions of the Bankruptcy Code 

or Bankruptcy Rules.  To the extent that the retention by the Wind Down Estate of assets or 

property held immediately prior to the Effective Date in accordance with the Plan is deemed, in 

any instance, to constitute a “transfer” of property, such transfer of property to the Wind Down 

Estate (a) is or shall be a legal, valid, and effective transfer of property, (b) vests or shall vest the 

Wind Down Estate with good title to such property, free and clear of all Liens, Claims, charges, 

or other encumbrances, except as expressly provided in the Plan, the Plan Documents, or the 

Confirmation Order, (c) does not and shall not constitute an avoidable transfer under the 
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Bankruptcy Code or under applicable non-bankruptcy law, rule, or regulation, and (d) does not 

and shall not subject the Wind Down Estate to any liability by reason of such transfer under the 

Bankruptcy Code or under applicable non-bankruptcy law, rule, or regulation, including by laws 

affecting or creating successor or transferee liability.  

13. Creation of the GUC Trust.  Except as otherwise provided in the Plan, the Plan 

Documents, this Confirmation Order, or in any agreement, instrument, or other document 

incorporated in the Plan, on the next Business Day following the GUC Settlement Opt-In Election 

Deadline, the Wind Down Estate shall complete the GUC Trust Assets Transfer, and all GUC 

Trust Assets shall vest in the GUC Trust on such date, to be administered by the GUC Trustee in 

accordance with the Plan and the GUC Trust Agreement.  On and after the Effective Date, the 

GUC Trust is deemed created and effective without any further action by the Bankruptcy Court or 

any party.  The GUC Trust shall be established with the primary purpose of liquidating the GUC 

Trust Assets and making distributions to GUC Trust Beneficiaries on account of their Allowed 

General Unsecured Claims, with no objective to continue or engage in the conduct of a trade or 

business, except to the extent reasonably necessary to, and consistent with, the purpose of the GUC 

Trust and as may be reasonably necessary to conserve and protect the GUC Trust Assets and 

provide for the orderly liquidation and distribution thereof.  The terms and conditions of the GUC 

Trust Agreement are approved. 

14. Effectiveness of All Actions.  All actions contemplated by the Plan, including all 

actions pursuant to, in accordance with, or in connection with the Plan Documents, are hereby 

effective and authorized to be taken on, prior to, or after the Effective Date, as applicable, under 

this Confirmation Order, without further application to, or order of the Bankruptcy Court, or 

further action by the respective officers, directors, managers, members, or equity holders of the 

Case 24-80045-mvl11    Doc 241    Filed 06/24/24    Entered 06/24/24 11:21:33    Desc
Main Document      Page 41 of 186Electronically issued / Délivré par voie électronique : 28-Jun-2024

Toronto Superior Court of Justice / Cour supérieure de justice
       Court File No./N° du dossier du greffe : CV-24-00720035-00CL



 

42 
 
4854-6211-3726 

Debtors, the Wind Down Administrator, or the GUC Trustee (as applicable) and with the effect 

that such actions had been taken by unanimous action of such officers, directors, managers, 

members, or equity holders or the Wind Down Administrator or GUC Trustee (as applicable). 

15. Plan Implementation.   

(a) Consistent with section 1142 of the Bankruptcy Code and any provisions of 

the business corporation law and limited liability company law of any applicable jurisdiction, and 

without further action by the Bankruptcy Court or the equity holders, members, managers, officers, 

or directors of any of the Debtors or the Wind Down Administrator or GUC Trustee (as applicable), 

the Debtors, the Wind Down Administrator, and the GUC Trustee (as applicable) are authorized 

to: (i)  take any and all actions as may be necessary or appropriate to implement, effectuate, and 

consummate the Plan, the Plan Supplement, the Plan Documents, this Confirmation Order, and 

any transaction contemplated thereby or hereby, and (ii) execute and deliver, adopt or amend, as 

he case may be, any contracts, instruments, releases, agreements, and documents necessary to 

implement, effectuate, and consummate the Plan, the Plan Supplement, the Plan Documents, this 

Confirmation Order, and any transaction contemplated thereby or hereby.  

(b) Except as set forth in the Plan, all actions authorized to be taken pursuant to 

the Plan, the Plan Supplement, and the Plan Documents including, (i) the rejection or assumption, 

as appropriate, of any Executory Contracts and Unexpired Leases, (ii) the sale and/or abandonment 

of Assets, (iii) contribution of Wind Down Estate Assets to the Wind Down Estate,  

(iv) contribution of GUC Trust Assets to the GUC Trust, and (v) entry into any contracts, 

instruments, releases, agreements, and documents necessary to implement, effectuate, and 

consummate the Plan are hereby approved and shall be effective prior to, on, or after the Effective 

Date pursuant to this Confirmation Order, without further notice, application to, or order of the 
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Bankruptcy Court, or further action by the Debtors, the Wind Down Administrator, or the GUC 

Trustee (as applicable). 

(c) To the extent that, under applicable non-bankruptcy law, rule, or regulation, 

any of the foregoing actions would otherwise require the consent or approval of the equity holders, 

members, managers, or directors of any of the Debtors or the Wind Down Administrator or GUC 

Trustee (as applicable), this Confirmation Order shall, pursuant to section 1142 of the Bankruptcy 

Code, constitute such consent or approval, and such actions are deemed to have been taken by 

unanimous action of the equity holders, members, managers, or directors of any of the Debtors or 

the Wind Down Administrator or GUC Trustee (as applicable). 

(d) All such transactions effectuated by the Debtors during the pendency of 

these chapter 11 cases from the Petition Date through the Confirmation Date (or as otherwise 

contemplated by this Confirmation Order) are approved and ratified, subject to the satisfaction of 

any applicable terms and conditions to effectiveness of such transactions and the occurrence of the 

Effective Date. 

16. Global Settlement Approved.  The Global Settlement, as incorporated in the Plan, 

constitutes a compromise and settlement pursuant to section 1123 of the Bankruptcy Code and 

Bankruptcy Rule 9019 among the Global Settlement Parties.  The related provisions of the Plan 

shall constitute a good faith compromise and settlement of all Claims, Interests, issues, disputes 

and, controversies that were, or could have been asserted in connection with these chapter 11 cases.   

17. The Global Settlement was negotiated at arm’s length and in good faith, is in the 

best interests of the Debtors, their Estates, and Holders of Claims and Interests, and is fair, 

equitable, and reasonable.  The GUC Settlement Opt-In Election , including the GUC Settlement 

Opt-In Form and the procedures set forth therein, are fair and consistent with the Global 
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Settlement.  Entry of this Confirmation Order shall constitute the Bankruptcy Court’s approval of 

the Global Settlement, including the GUC Settlement Opt-In Form and related procedures, the 

settlement of all such Claims, Interests, and controversies, and the approval of all such releases 

granted in connection therewith.  For the avoidance of doubt, the settlement, release, injunction, 

and related provisions described in Article VIII the Plan and approved by this Confirmation Order 

shall be in addition to, and not in lieu of, the settlements, releases, agreements, and compromises 

granted pursuant to the Global Settlement. 

18. Cancellation of Existing Securities and Agreements.  On the Effective Date, 

except to the extent otherwise provided herein or in the Plan, all notes, instruments, certificates, 

credit agreements, indentures, and other documents evidencing Claims or Interests (including with 

respect to the Prepetition Credit Agreement Documents), and any Interests that are not represented 

by certificates or other instruments, shall be canceled and surrendered and the obligations of the 

Debtors thereunder or in any way related thereto shall be discharged, deemed satisfied in full, 

canceled, and of no force or effect against the Debtors, the Wind Down Estate, or the GUC Trust 

without any further action on the part of the Debtors, the Wind Down Administrator, the GUC 

Trustee, or any other Person.  Holders of or parties to such canceled instruments, Securities, and 

other documentation will have no rights arising from or relating to such instruments, Securities, 

and other documentation, or the cancellation thereof, except the rights provided for pursuant to the 

Plan. 

19. Notwithstanding anything to the contrary in the Plan, but subject to any applicable 

provisions of Articles IV and VI of the Plan, the Prepetition Credit Agreement Documents shall 

continue in effect as between all Debtors and the non-Debtors party thereto until the wind down 

of the Debtors and the Netherlands Wind Down is complete.  Following completion of the wind 
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down of the Debtors and the Netherlands Wind Down and distribution of proceeds (if any) to the 

Prepetition Secured Parties, as provided in Article IV of the Plan, the Prepetition Credit Agreement 

Documents shall be canceled and surrendered and the obligations of the Debtors thereunder or in 

any way related thereto shall be deemed satisfied in full, canceled, and of no force or effect against 

the Debtors or the Wind Down Estate, without any further action on the part of the Debtors, the 

Wind Down Estate, or any other Person. 

20. Directors and Officers of the Debtors.  As of the Effective Date, the term of the 

current members of the boards of directors or boards of managers, as applicable, of KidKraft and 

its Debtor Affiliates shall expire automatically and each person serving as a director of KidKraft 

and each of its Debtor Affiliates shall be removed and shall be deemed to have resigned and cease 

to serve automatically.  Consistent with the Plan, each of the Estates will vest in the Wind Down 

Estate effective as of the Effective Date and, thus, no individuals will serve as directors, officers, 

or voting trustees after the Effective Date for any Debtors.   

21. Preservation of Causes of Action.  In accordance with section 1123(b) of the 

Bankruptcy Code, but subject in all respects to Article VIII of the Plan, the Wind Down 

Administrator shall retain and may enforce all rights to commence and pursue, as appropriate, any 

and all Causes of Action, including any Retained Cause of Action; provided that, the Wind Down 

Estate will not retain any Causes of Action (including Avoidance Actions) that are assigned to the 

Purchaser as Transferred Assets in connection with the Sale Transaction or that may be included 

in the GUC Trust Assets and transferred to the GUC Trust.  For the avoidance of doubt, Avoidance 

Actions purchased by the Purchaser will not be pursued by the Purchaser.  The Wind Down 

Administrator’s rights to commence, prosecute, or settle such Causes of Action shall be preserved 

notwithstanding the occurrence of the Effective Date.  Except to the extent any such claim is 
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specifically satisfied, settled, and released herein, in accordance with and subject to any applicable 

law, the Debtor’s inclusion or failure to include any Cause of Action on the List of Retained Causes 

of Action shall not be deemed an admission, denial, or waiver of any claims, demands, rights, or 

causes of action that the Debtor or Estate may hold against any Person.  Except to the extent any 

such claim is specifically satisfied, settled, and released herein, the Debtor intends to preserve 

those claims, demands, rights, or causes of action designated as Retained Causes of Action. 

22. No Entity may rely on the absence of a specific reference in the Plan, the Plan 

Supplement, or the Disclosure Statement to any Cause of Action against it as an indication that the 

Debtors or the Wind Down Estate, as applicable, will not pursue any and all available Causes of 

Action against it.  The Debtors or the Wind Down Estate, as applicable, expressly reserve all rights 

to prosecute any and all Causes of Action against any Entity, except as otherwise expressly 

provided in the Plan.  Unless any Causes of Action against an Entity or Person are expressly 

waived, relinquished, exculpated, released, compromised, or settled in the Plan or a Bankruptcy 

Court order, including pursuant to Article VIII of the Plan, the Debtors or the Wind Down Estate, 

as applicable, expressly reserve all Causes of Action for later adjudication and, therefore, no 

preclusion doctrine, including the doctrines of res judicata, collateral estoppel, issue preclusion, 

claim preclusion, estoppel (judicial, equitable, or otherwise), or laches, shall apply to such Causes 

of Action upon, after, or as a consequence of the Confirmation or Consummation. 

23. Substitution in Pending Legal Actions.  On the Effective Date, the Wind Down 

Estate or the Wind Down Administrator, as applicable, shall be deemed to be the same litigation 

party as the applicable Debtor(s) and are authorized to be substituted as the party to any litigation 

in which the Debtors are a party, including (but not limited to) (i) pending contested matters or 

adversary proceedings in the Bankruptcy Court or the CCAA Court, (ii) any appeals of orders of 
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the Bankruptcy Court and (iii) any state court or federal or state administrative proceedings or 

equivalent in Canada or any other applicable jurisdiction pending as of the Petition Date.  The 

Wind Down Administrator and its professionals are not required to, but may, take such steps as 

are appropriate to provide notice of such substitution. 

24. Wind Down Estate.  On and after the Effective Date, the Wind Down Estate shall 

be empowered to: (a) perform all actions and execute all agreements, instruments, and other 

documents necessary to implement the Plan; (b) accept, preserve, receive, collect, manage, invest, 

sell, liquidate, transfer, supervise, prosecute, settle, and protect, as applicable, the Wind Down 

Estate Assets (directly or through its professionals or a Disbursing Agent), in accordance with the 

Plan; (c) review, reconcile, settle, or object to all such Claims (other than General Unsecured 

Claims) that are Disputed Claims as of the Effective Date pursuant to the procedures for allowing 

Claims prescribed in the Plan; (d) calculate and make distributions of the proceeds of the Wind 

Down Estate Assets to Holders of Allowed Claims (other than Holders of Allowed General 

Unsecured Claims) in accordance with the terms of the Plan and otherwise implementing the Plan; 

(e) subject to Article VIII of the Plan, pursue Retained Causes of Actions ; (f) retain, compensate, 

and employ professionals to represent the Wind Down Estate; (g) file appropriate tax returns and 

other reports on behalf of the Wind Down Estate and pay taxes or other obligations owed by the 

Wind Down Estate; (h) file, to the extent reasonably feasible, appropriate tax returns on behalf of 

the Debtor and pay taxes or other obligations arising in connection therewith; (i) exercise such 

other powers as may be vested in the Wind Down Estate under the Plan, or as deemed by the Wind 

Down Administrator to be necessary and proper to implement the provisions of the Plan; (j) take 

such actions as are necessary or appropriate to close the Debtors’ chapter 11 cases; (k) dissolve 

the entities comprising the Wind Down Estate; and (l) undertake the Wind Down Transactions. 
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25. Wind Down Administrator.  SierraConstellation Partners, LLC is hereby 

appointed to serve as the Wind Down Administrator for the Wind Down Estate in accordance with 

the terms of this Confirmation Order, and the Plan.  The Wind Down Administrator shall be 

authorized to take all actions necessary to establish, maintain, and administer the Wind Down 

Estate pursuant to the terms of the Plan, and this Confirmation Order. 

26. GUC Trust Agreement.  The GUC Trust Agreement, substantially in the form 

filed with the Plan Supplement, is hereby approved in its entirety, and the Debtors are authorized 

to enter into the GUC Trust Agreement. 

27. GUC Trust.  On the Effective Date, the GUC Trust will be established with the 

purpose and authority set forth in the Plan and the GUC Trust Agreement.   

28. GUC Trustee.  Jiangang Ou is hereby appointed to serve as the GUC Trustee for 

the GUC Trust in accordance with the terms of this Confirmation Order, the Plan, and the GUC 

Trust Agreement.  The GUC Trustee shall be authorized to take all actions necessary to establish, 

maintain, and administer the GUC Trust and any sub-trust of the GUC Trust pursuant to the terms 

of the GUC Trust Agreement, the Plan, and this Confirmation Order. 

29. Funding and Transfer of Assets Into the GUC Trust.  Except as otherwise 

provided in the Plan or the Confirmation Order, on the next Business Day following the GUC 

Settlement Opt-In Election Deadline, the Wind Down Estate shall complete the GUC Trust Assets 

Transfer, and all such assets shall vest in the GUC Trust on such date, to be administered by the 

GUC Trustee in accordance with the Plan and the GUC Trust Agreement.  Except as set forth in 

the Plan, the GUC Trust Assets shall be transferred to the GUC Trust free and clear of all Claims, 

Liens, and encumbrances to the fullest extent provided by section 363 or 1123 of the Bankruptcy 

Code.  The act of transferring the GUC Trust Assets, as authorized by the Plan, shall not be 
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construed to destroy or limit any such assets or rights or be construed as a waiver of any right, and 

such rights may be asserted by the GUC Trust as if the asset or right was still held by the Debtors. 

30. Settlement of Claims by the GUC Trustee.  Except as otherwise provided in the 

Plan or the GUC Trust Agreement, on and after the Effective Date, the GUC Trustee may 

compromise or settle any General Unsecured Claims without supervision or approval by the 

Bankruptcy Court and free of any restrictions of the Bankruptcy Code or Bankruptcy Rules and 

may pay the charges that it incurs on or after the Effective Date for GUC Trust Expenses, 

professionals’ fees, disbursements, expenses, or related support services (including fees relating 

to the preparation of Professional fee applications) without application to the Bankruptcy Court. 

31. Professional Compensation.  The provisions governing compensation of 

Professionals set forth in Article II.B of the Plan are approved in their entirety.  All final requests 

for Professional Fee Claims through and including the Effective Date shall be Filed no later than 

45 days after the Effective Date.  Any objections to Professional Fee Claims shall be served and 

filed no later than 24 days after the filing of such final applications for payment of Professional 

Fee Claims. 

32. Payment of Professional Fee Claims.  On the Effective Date, the Debtors shall 

establish and fund the Professional Fee Escrow Account with Cash equal to the “Professional Fee 

Reserve Amount” described in Article II.B.3 herein. The Professional Fee Escrow Account shall 

be maintained in trust solely for the Professionals and the other professionals with Professional 

Fee Claims.  The Debtors shall utilize the Funded Reserve Account (as defined in the DIP 

Approval Order) to fund the Professional Fee Escrow Account, provided that the Funded Reserve 

Account is not a limitation on the amount funded to the Professional Fee Escrow Account.  The 

Professional Fee Escrow Account and funds therein shall not be considered property of the Estates 
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of the Debtors the Wind Down Estate, or the GUC Trust.  The amount of Allowed Professional 

Fee Claims shall be paid in Cash to the Professionals by the Disbursing Agent or the Wind Down 

Administrator from the Professional Fee Escrow Account as soon as reasonably practicable after 

such Professional Fee Claims are Allowed, and the amount of all other Professional Fee Claims 

shall be paid in Cash to the applicable professionals by the Disbursing Agent or the Wind Down 

Administrator from the Professional Fee Escrow Account  on the Effective Date. 

33. After all Professional Fee Claims have been paid in full, any remaining amount in 

the Professional Fee Escrow Account shall promptly be deemed Distributable Value and 

distributed to the holders of Prepetition Secured Party Claims without any further action or order 

of the Bankruptcy Court.   

34. Establishment of Appropriate Reserves.  In accordance with the terms of the 

Confirmation Order and the Plan, the Debtors shall establish the Post-Sale Reserve in the amount 

of $650,000 to fund the reasonably anticipated costs necessary for the wind down of the Wind 

Down Estate, including an estimated amount of reasonable fees and expenses that may be incurred 

by professionals for services rendered after the Effective Date and statutory fees, which cash 

reserve shall be funded into a segregated account on the Effective Date. 

35. Subordination.  The allowance, classification, and treatment of all Claims and 

Interests and the respective distributions and treatments under the Plan take into account and 

conform to the relative priority and rights of the Claims and Interests in each Class in connection 

with any contractual, legal, and equitable subordination rights relating thereto, whether arising 

under general principles of equitable subordination, section 510(b) of the Bankruptcy Code, or 

otherwise.  Pursuant to section 510 of the Bankruptcy Code, the Debtors, the Wind Down 
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Administrator, or the GUC Trustee (as applicable) reserve(s) the right to reclassify any Claim or 

Interest in accordance with any contractual, legal, or equitable subordination relating thereto. 

36. Release of Liens.  Except for the Wind Down Claims, and as otherwise provided 

in the Plan or in any contract, instrument, release or other agreement or document entered into or 

delivered in connection with the Plan, on the Effective Date concurrently and consistent with the 

treatment provided for Claims and Interests in Article III, all mortgages, deeds of trust, Liens 

against, security interests in, or other encumbrances or interests in property of any Estate 

(including the Wind Down Estate and the GUC Trust) shall be deemed fully released and 

discharged.  After the wind down of the Debtors and the Netherlands Wind Down is complete and 

after the proceeds of the Netherlands Asset Sale and Netherlands Liquidation, if any, are 

indefeasibly distributed in Cash to the Prepetition Secured Parties as provided in Article IV of the 

Plan, all mortgages, deeds of trust, Liens against, security interests in, or other encumbrances or 

interests in property of any Estate on account of the Wind Down Claims shall be deemed fully 

released and discharged.  Notwithstanding anything contained herein to the contrary, until 

completion of the wind down of the Debtors and the Netherlands Wind Down and distribution of 

the proceeds after the Netherlands Wind Down is complete, if any, to the Prepetition Secured 

Parties, as provided in Article IV of the Plan, the Plan shall not operate as a waiver of any right, 

power or remedy of the Prepetition Agent or Prepetition Lender, or constitute a waiver of any 

provision of the Prepetition Credit Agreement Documents in respect of any non-Debtor affiliate 

of the Debtors party thereto and the obligations of the non-Debtor affiliates thereunder shall remain 

in full force and effect. 

37. Indemnification.  Pursuant to Article V.G of the Plan, the Indemnification 

Obligations shall not be discharged or impaired by the Plan or entry of this Confirmation Order, 
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and the Indemnification Obligations are hereby deemed to be, and shall be treated as, Executory 

Contracts assumed by the Debtors and assigned to the Wind Down Estate under the Plan and shall 

continue as obligations of the Wind Down Estate. 

38. Insurance.  To the extent that any of the Debtors’ insurance policies constitute 

Executory Contracts, such insurance policies and any agreements, documents, or instruments 

relating thereto, are treated as and deemed to be Executory Contracts under the Plan and shall be 

assumed by the Debtors and assigned to the Wind Down Estate on the Effective Date.  All other 

insurance policies (to the extent not deemed Executory Contracts) shall vest in the Wind Down 

Estate on the Effective Date. 

39. Rejection of Contracts and Leases.  On the Effective Date, except as otherwise 

provided herein or in any contract, instrument, release, or other agreement or document entered 

into in connection with the Plan, the Plan shall serve as a motion under sections 365 and 

1123(b)(2) of the Bankruptcy Code to assume, assume and assign, or reject Executory Contracts 

and Unexpired Leases, and all Executory Contracts or Unexpired Leases shall be rejected as of the 

Effective Date without the need for any further notice to or action, order, or approval of the 

Bankruptcy Court, unless such Executory Contract or Unexpired Lease: (i) is designated on a 

schedule of assumed contracts by the Purchaser; (ii) is designated as a Transferred Contract 

pursuant to the Purchase Agreement on the Schedule of Assumed Executory Contracts and 

Unexpired Leases in the Plan Supplement; (iii) was previously assumed or rejected by the Debtors, 

pursuant to a Final Order of the Bankruptcy Court; (iv) previously expired or terminated pursuant 

to its own terms or by agreement of the parties thereto; (v) is the subject of a motion to reject filed 

by the Debtors on or before the Confirmation Date; or (vi) is subject to a motion to reject pursuant 

to which the requested effective date of such rejection is after the Effective Date. 
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40. Distributions.  All distributions pursuant to the Plan shall be made in accordance 

with Article VI of the Plan, and such methods of distribution are approved. 

41. Compromise and Settlement of Claims, Interests, and Controversies.  Pursuant 

to sections 363 and 1123 of the Bankruptcy Code and Bankruptcy Rule 9019 and in consideration 

for the distributions, settlements, releases, and other benefits provided pursuant to the Plan, which 

distributions, settlements, releases, and other benefits shall be irrevocable and not subject to 

challenge upon the Effective Date, the provisions of the Plan, and the distributions, releases, and 

other benefits provided hereunder, shall constitute a good-faith compromise and settlement of all 

Claims and Interests and controversies resolved pursuant to the Plan.  The entry of this 

Confirmation Order constitutes approval of the compromise and settlement of all such Claims, 

Interests, and controversies pursuant to Bankruptcy Rule 9019, and the entry of the Confirmation 

Order shall constitute the Bankruptcy Court’s approval of the compromise and settlement of all 

such Claims, Interests, and controversies, as well as a finding by the Bankruptcy Court that all 

such compromises and settlements are in the best interests of the Debtors, their Estates, and 

Holders of Claims and Interests and is fair, equitable, and reasonable. In accordance with the 

provisions of the Plan, pursuant to Bankruptcy Rule 9019, without any further notice to or action, 

order, or approval of the Bankruptcy Court, after the Effective Date, the Wind Down Estate or the 

Wind Down Administrator (as applicable) and the GUC Trust or the GUC Trustee (as applicable, 

and solely with respect to General Unsecured Claims and GUC Trust Assets) may compromise 

and settle Claims against, and Interests in, the Debtors and their Estates and Causes of Action 

against other Entities. 

42. In accordance with Bankruptcy Rule 9019, the Plan constitutes the good-faith 

compromise and settlement among the Global Settlement Parties regarding the matters set forth in 
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the Global Settlement Term Sheet, and reflects and implements such compromise and settlement, 

including by the establishment and funding of the GUC Trust.  Such compromise and settlement 

is made in exchange for consideration and is in the best interests of the Global Settlement Parties 

and the Holders of Allowed General Unsecured Claims, is within the reasonable range of possible 

litigation outcomes, is fair, equitable, and reasonable, and is an essential element of the resolution 

of these chapter 11 cases. 

43. Release, Discharge, Exculpation, and Injunction Provisions.  All discharge, 

injunction, release, and exculpation provisions set forth in the Plan, including but not limited to 

those contained in Articles VIII.B, VIII.C, VIII.D, VIII.E, VIII.F, VIII.G and VIII.H of the Plan, 

are approved and shall be effective and binding on all Persons and Entities to the extent provided 

therein.  For the avoidance of doubt, the right of any party to object to any Estate Professional’s 

fee application, subject to applicable objection deadlines, is preserved, notwithstanding the 

approval of the Releases herein. 

44. Tax Withholding.  Pursuant to the Plan, including Article VI.D thereof, to the 

extent applicable, the Debtors, the Wind Down Administrator, the GUC Trustee, the Disbursing 

Agent, and any applicable withholding agent shall comply with all applicable tax withholding and 

reporting requirements imposed on them by any Governmental Unit, and all distributions made 

pursuant to the Plan shall be subject to such withholding and reporting requirements.  

Notwithstanding any provision in the Plan to the contrary, such parties shall be authorized to take 

all actions necessary or appropriate to comply with such withholding and reporting requirements, 

including liquidating a portion of the distribution to be made under the Plan to generate sufficient 

funds to pay applicable withholding taxes, withholding distributions until receipt of information 

necessary to facilitate such distributions, or establishing any other mechanisms they believe are 
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reasonable and appropriate. For these purposes, all distributions made on behalf of the Debtors 

pursuant to the Plan shall if applicable be first in satisfaction of the portion of Claims that are not 

subject to any withholding tax obligation. All Persons holding Claims against any Debtor shall be 

required to provide any additional information reasonably necessary for the Debtors, the Wind 

Down Administrator, the GUC Trustee, the Disbursing Agent, and any applicable withholding 

agent to comply with all tax withholding and reporting requirements imposed on them by any 

Governmental Unit, including an IRS Form W-8 or W-9, as applicable, and any other applicable 

tax forms.  The Debtors, the Administrator on behalf of the Wind Down Estate, the GUC Trustee 

on behalf of the GUC Trust, and the Disbursing Agent (as applicable) reserve the right to allocate 

all distributions made under the Plan in a manner that complies with all other legal requirements, 

such as applicable wage garnishments, alimony, child support, and other spousal awards, Liens, 

and encumbrances.  Any amounts withheld pursuant to the Plan shall be deemed to have been 

distributed to and received by the applicable recipient for all purposes of the Plan.  Notwithstanding 

any other provision of the Plan to the contrary, each Holder of an Allowed Claim or Allowed 

Interest shall have the sole and exclusive responsibility for the satisfaction and payment of any tax 

obligations imposed on such Holder by any Governmental Unit, including income, withholding 

and other tax obligations, on account of such distribution. 

45. Payment of Statutory Fees.  Statutory Fees due and payable prior to, and that 

remain unpaid as of, the Effective Date shall be paid by the applicable Debtors on the Effective 

Date.  No statutory fees shall be paid on the initial funding of the Post-Sale Reserve or the GUC 

Trust.  Fees due and payable pursuant to 28 U.S.C. § 1930 shall only be paid on subsequent 

disbursement of Cash by the Wind Down Estate or the GUC Trust, as applicable.  Any fees due 

and payable pursuant to 28 U.S.C. § 1930 that may be owed by the Debtors, the Wind Down 

Case 24-80045-mvl11    Doc 241    Filed 06/24/24    Entered 06/24/24 11:21:33    Desc
Main Document      Page 55 of 186Electronically issued / Délivré par voie électronique : 28-Jun-2024

Toronto Superior Court of Justice / Cour supérieure de justice
       Court File No./N° du dossier du greffe : CV-24-00720035-00CL



 

56 
 
4854-6211-3726 

Estate, or the GUC Trust, as applicable, after the Confirmation Date related to the reduction to 

Cash of non-Cash assets shall be paid by the Debtors, the Wind Down Estate, or the GUC Trust, 

as applicable, until the case is closed, dismissed, or converted.  If no disbursements are made by 

the Debtors, the Wind Down Estate, or the GUC Trust for any quarter post-confirmation, only the 

minimum statutory fee will be owed in accordance with 28 U.S.C. § 1930(a)(6).  The Wind Down 

Estate and the GUC Trust shall file post-confirmation operating reports with respect to their 

respective operations and disbursements until these Chapter 11 Cases are closed, dismissed, or 

converted to cases under chapter 7 of the Bankruptcy Code.   

46. Documents, Mortgages and Instruments.  Each federal, state, local, foreign or 

other governmental agency is authorized to accept any and all documents, mortgages or 

instruments necessary or appropriate to effectuate, implement or consummate the Plan. 

47. Return of Deposits.  All utilities, including any Person who received a deposit or 

other form of “adequate assurance” of performance pursuant to section 366 of the Bankruptcy 

Code during these chapter 11 cases (collectively, the “Deposits”), whether pursuant to the Order 

(I) Approving the Debtors’ Proposed Adequate Assurance Payments for Future Utility Services, 

(II) Prohibiting Utility Companies from Altering, Refusing, or Discontinuing Services, (III) 

Approving the Debtors’ Proposed Procedures for Resolving Adequate Assurance Requests, and 

(IV) Granting Related Relief [Docket No. 87] (the “Utilities Order”) or otherwise, including, but 

not limited to, gas, electric, telephone, data, cable, trash, freight, and waste management services, 

are directed to return such Deposits to the Wind Down Estate within 15 days following the 

Effective Date.  Such amounts returned shall constitute Distributable Value.  Additionally, the 

Wind Down Estate or the Wind Down Administrator, as applicable, are hereby authorized to close 
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the Adequate Assurance Account (as defined in the Utilities Order) upon entry of the Confirmation 

Order. 

48. Distributable Value.  Any Distributable Value that is available for distribution 

after the Effective Date shall be promptly distributed by the Debtors or the Wind Down Estate (as 

applicable) to Holders of Allowed Prepetition Secured Party Claims.   After the Effective Date, in 

lieu of conducting sales of liquidating its assets, with the consent of the Prepetition Secured Parties, 

the Wind Down Administrator may transfer any assets of the Wind Down Estate to the Prepetition 

Secured Parties free and clear of all Liens, Claims, and encumbrances.  All payments, distributions, 

and transfers made to or for the benefit of any of the DIP Secured Parties or Prepetition Secured 

Parties pursuant to the Plan or this Confirmation Order shall be indefeasible and shall not be subject 

to disgorgement, counterclaim, set-off, subordination, recharacterization, defense, disallowance, 

recovery, or avoidance for any reason. 

49. Filing and Recording.  This Confirmation Order is binding upon and shall govern 

the acts of all Persons or Entities including all filing agents, filing officers, title agents, title 

companies, recorders of mortgages, recorders of deeds, registrars of deeds, administrative 

agencies, governmental departments, secretaries of state, federal, state, and local officials, and all 

other Persons and Entities who may be required, by operation of law, the duties of their office, or 

contract, to accept, file, register, or otherwise record or release any document or instrument.  Each 

and every federal, state, and local government agency is hereby directed to accept any and all 

documents and instruments necessary, useful, or appropriate (including financing statements under 

the applicable uniform commercial code) to effectuate, implement, and consummate the 

transactions contemplated by the Plan and this Confirmation Order without payment of any stamp 

tax or similar tax imposed by state or local law. 
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50. Continued Effect of Stays and Injunctions.  Unless otherwise provided in the 

Plan, the Confirmation Order, the Confirmation Recognition Order, the Sale Approval Order, or 

any other Final Order entered by the Bankruptcy Court, all injunctions or stays arising under or 

entered during the chapter 11 cases under section 362 of the Bankruptcy Code or otherwise, or 

ordered by the CCAA Court in the CCAA Recognition Proceedings, and in existence on the 

Confirmation Date, shall remain in full force and effect until the later of the Effective Date and the 

date set forth in the order providing for such injunction or stay. 

51. Debtors’ Actions Post-Confirmation Through the Effective Date.  During the 

period from the entry of this Confirmation Order through and until the Effective Date, each of the 

Debtors shall continue to operate its business as a debtor in possession, subject to the oversight of 

the Bankruptcy Court as provided under the Bankruptcy Code, the Bankruptcy Rules, and this 

Confirmation Order and any order of the Bankruptcy Court that is in full force and effect. 

52. Authorization to Consummate.  The Debtors are authorized to consummate the 

Plan and the Restructuring at any time after entry of this Confirmation Order subject to satisfaction, 

or waiver in accordance with Article IX.C of the Plan, of the conditions precedent to the Effective 

Date set forth in Article IX of the Plan. 

53. Conditions Precedent to the Effective Date.  The Plan shall not become effective 

unless and until the conditions set forth in Article IX.B of the Plan have been satisfied or waived 

pursuant to Article IX.C of the Plan.  

54. Nonseverability of Plan Provisions Upon Confirmation.  Each provision of the 

Plan is:  (a) valid and enforceable in accordance with its terms; (b) integral to the Plan and may 

not be deleted or modified without the Debtors’ consent (and subject to other consents and 
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consultation rights set forth in the Plan) in accordance with the terms set forth in the Plan; and 

(c) nonseverable and mutually dependent. 

55. Post-Confirmation Modifications.  Subject to the terms of the Plan and without 

need for further order or authorization of the Bankruptcy Court, the Debtors, the Wind Down 

Administrator, or the GUC Trustee (solely with respect to the GUC Trust Agreement) as 

applicable, are authorized and empowered to make any and all modifications to any and all Plan 

Documents that are necessary to effectuate the Plan that do not materially modify the terms of such 

documents and are consistent with the Plan.  Subject to certain restrictions and requirements set 

forth in section 1127 of the Bankruptcy Code and Bankruptcy Rule 3019 and those restrictions on 

modifications set forth in the Plan, the Debtors, the Wind Down Administrator, and the GUC 

Trustee (as applicable) reserve their respective rights prior to the Effective Date to withdraw, alter, 

amend, or modify materially the Plan with respect to such Debtor, Wind Down Estate, or GUC 

Trust, as applicable, and, to the extent necessary, may initiate proceedings in the Bankruptcy Court 

to so alter, amend, or modify the Plan, or remedy any defect or omission, or reconcile any 

inconsistencies in the Plan, or this Confirmation Order, as may be necessary to carry out the 

purposes and intent of the Plan.  Any such modification or supplement shall be considered a 

modification of the Plan and shall be made in accordance with Article X.A of the Plan. 

56. Reversal/Stay/Modification/Vacatur of Confirmation Order.  Except as 

otherwise provided in this Confirmation Order, if any or all of the provisions of this Confirmation 

Order are hereafter reversed, modified, vacated, or stayed by subsequent order of this Court or any 

other court, such reversal, stay, modification, or vacatur shall not affect the validity or 

enforceability of any act, obligation, indebtedness, liability, priority, or Lien incurred or 

undertaken by the Debtors prior to the effective date of such reversal, stay, modification, or 
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vacatur.  Notwithstanding any such reversal, stay, modification, or vacatur of this Confirmation 

Order, any such act or obligation incurred or undertaken pursuant to, or in reliance on, this 

Confirmation Order prior to the effective date of such reversal, stay, modification, or vacatur shall 

be governed in all respects by the provisions of this Confirmation Order and the Plan or any 

amendments or modifications thereto. 

57. Applicable Non-Bankruptcy Law.  The provisions of this Confirmation Order, 

the Plan, and related documents, or any amendments or modifications thereto, shall apply and be 

enforceable notwithstanding any otherwise applicable non-bankruptcy law, rule, or regulation. 

58. Governmental Approvals Not Required.  This Confirmation Order shall 

constitute all approvals and consents required, if any, by the laws, rules, or regulations of any state, 

federal, or other governmental authority with respect to the implementation or consummation of 

the Plan, any certifications, documents, instruments, or agreements, and any amendments or 

modifications thereto, and any other acts referred to therein, or contemplated by, the Plan. 

59. Police and Regulatory.  Nothing in this Confirmation Order or the Plan discharges, 

releases, precludes, or enjoins: (i) any liability to any Governmental Unit that is not a Claim; (ii) 

any Claim of a Governmental Unit arising on or after the Effective Date; (iii) any liability to a 

Governmental Unit under police and regulatory law that any Entity would be subject to as the 

owner or operator of property after the Effective Date; or (iv) any liability to a Governmental Unit 

on the part of any Person other than the Debtors or the Wind Down Estate.  Nor shall anything in 

this Confirmation Order or the Plan enjoin or otherwise bar any Governmental Unit from asserting 

or enforcing, outside the Bankruptcy Court, any liability described in the preceding sentence. 

60. Strouse Litigation.  Consistent with her decision to opt-out of the Plan’s Releases, 

nothing in the Plan or this Order shall prejudice, release, or enjoin the ability of Phoebe Strouse 
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(“Strouse”) to litigate to final judgment or settlement, including any appeal, her claims pending 

against Solowave Design, Inc., Solowave Design Corp., and various non-debtor defendants, in 

Case No. 37-2022-00023823-CU-PL-CTL in the California Superior Court for San Diego County, 

styled as Phoebe Strouse, a minor by and through her guardian ad litem, Ginger Strouse vs. 

Solowave Design, Inc. et al (the “Strouse State Court Case”), for purposes of collection against 

non-debtor defendants and/or insurance policies, if any, providing coverage or being otherwise 

liable for such claims.  Solowave Design, Inc. and Solowave Design Corp. reserve all rights and 

defenses with respect to the Strouse State Court Case as available under applicable law.  The Plan 

Injunction shall remain in place for all other purposes, including, without limitation, to prevent the 

enforcement of any final judgment or settlement against Solowave Design, Inc. and Solowave 

Design Corp. other than from insurance coverage as available.  Any recovery by Strouse with 

respect to Solowave Design, Inc. and Solowave Design Corp. other than from insurance coverage 

shall be solely pursuant to the terms of the Plan, and the foregoing paragraphs shall not be deemed 

to modify or improve the character, validity, or priority of any of Strouse’s claims. 

61. Waiver of Filings.  Any requirement under section 521 of the Bankruptcy Code or 

Bankruptcy Rule 1007 obligating the Debtors to file any list, schedule, or statement with the 

Bankruptcy Court or the Office of the United States Trustee for the Northern District of Texas  

(the “U.S. Trustee”) (except for monthly operating reports or any other post-confirmation 

reporting obligation to the U.S. Trustee) is hereby waived as to any such list, schedule, or statement 

not filed as of the Confirmation Date. 

62. Notice of Entry of the Confirmation Order and Effective Date.  In accordance 

with Bankruptcy Rules 2002 and 3020(c), as soon as reasonably practicable after the Effective 

Date, the Debtors shall serve notice of the entry of the Sale Approval Order, substantially in the 
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form annexed hereto as Exhibit B, and this Confirmation Order and notice of the Effective Date, 

substantially in the form annexed hereto as Exhibit C, to all parties who hold a Claim or Interest 

in these chapter 11 cases, the U.S. Trustee, and other parties in interest.  Such notice is hereby 

approved in all respects and shall be deemed good and sufficient notice of confirmation of the 

Plan, entry of this Confirmation Order, and the occurrence of the Effective Date. 

63. Waiver of Stay.  The Confirmation Order shall be effective and enforceable 

immediately upon entry and its provisions shall be self-executing.  As set forth in the Sale 

Approval Order, time is of the essence in Closing the Sale.  Accordingly, sufficient cause has been 

shown to waive the stays contemplated by Bankruptcy Rule 3020(e) or any other Bankruptcy Rule 

such as Bankruptcy Rules 6004 and 6006, in each and every case, to the extent applicable.  Any 

party objecting to this Confirmation Order must exercise due diligence in filing an appeal, pursuing 

a stay, and obtaining a stay prior to the Closing or risk its appeal being foreclosed as moot. 

64. Substantial Consummation.  On the Effective Date, the Plan shall be deemed to 

be substantially consummated under sections 1101 and 1127 of the Bankruptcy Code. 

65. Termination of Restructuring Support Agreement.  On the Effective Date, the 

Restructuring Support Agreement will terminate automatically in accordance with Section 12 

thereof. 

66. References to and Omissions of Particular Plan Provisions.  References to 

articles, sections, and provisions of the Plan are inserted for convenience of reference only and are 

not intended to be a part of or to affect the interpretation of the Plan or this Confirmation Order.  

The failure to specifically describe, include, or refer to any particular article, section, or provision 

of the Plan in this Confirmation Order shall not diminish or impair the effectiveness of such article, 

section, or provision, it being the intent of the Bankruptcy Court that the Plan is confirmed in its 
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entirety, except as expressly modified herein, the Plan Documents are approved in their entirety, 

and all of the foregoing are incorporated herein by this reference.   

67. Headings.  Headings utilized herein are for convenience and reference only, and 

do not constitute a part of the Plan or this Confirmation Order for any other purpose. 

68. Effect of Conflict.  This Confirmation Order supersedes any Court order issued 

prior to the Confirmation Date that may be inconsistent with this Confirmation Order.  If there is 

any inconsistency between the terms of the Plan and the terms of this Confirmation Order, then, 

solely to the extent of such inconsistency, the terms of this Confirmation Order govern and control.   

69. Final Order.  This Confirmation Order is a Final Order and the period in which an 

appeal must be filed shall commence upon the entry hereof.    

70. Retention of Jurisdiction.  Except as set forth in the Plan or this Confirmation 

Order, the Bankruptcy Court may properly, and, upon the Effective Date, shall retain jurisdiction 

over all matters arising out of, and related to, these chapter 11 cases, including the matters set forth 

in Article XI of the Plan and section 1142 of the Bankruptcy Code. 

 
# # # END OF ORDER # # # 
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Order submitted by: 
 
VINSON & ELKINS LLP 
 
William L. Wallander (Texas Bar No. 20780750) 
Matthew D. Struble (Texas Bar No. 24102544) 
Kiran Vakamudi (Texas Bar No. 24106540) 
2001 Ross Avenue, Suite 3900 
Dallas, TX 75201 
Tel:  214.220.7700 
Fax: 214.999.7787 
bwallander@velaw.com 
mstruble@velaw.com 
kvakamudi@velaw.com 
 
- and - 
 

David S. Meyer (admitted pro hac vice) 
Lauren R. Kanzer (admitted pro hac vice) 
1114 Avenue of the Americas, 32nd Floor 
New York, NY 10036 
Tel:  212.237.0000 
Fax: 212.237.0100 
dmeyer@velaw.com; 
lkanzer@velaw.com 
 
ATTORNEYS FOR THE DEBTORS AND  
DEBTORS IN POSSESSION 
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KIDKRAFT, INC., et al.,  
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(Chapter 11) 
 
(Jointly Administered) 
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Matthew D. Struble (Texas Bar No. 24102544) 
Kiran Vakamudi (Texas Bar No. 24106540) 
2001 Ross Avenue, Suite 3900 
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David S. Meyer (admitted pro hac vice) 
Lauren R. Kanzer (admitted pro hac vice) 
1114 Avenue of the Americas, 32nd Floor 
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1  The Debtors in these chapter 11 cases and the last four digits of their respective federal tax identification numbers 

or Canadian business numbers, as applicable, are:  KidKraft, Inc. (3303), KidKraft Europe, LLC (3174), KidKraft 
Intermediate Holdings, LLC (8800), KidKraft International Holdings, Inc. (2933),  KidKraft Partners, LLC 
(3268), KidKraft International IP Holdings, LLC (1841), Solowave Design Corp. (9294), Solowave Design 
Holdings Limited (0206), Solowave Design Inc. (3073), Solowave Design LP (7201), and Solowave International 
Inc (4302).  The location of the Debtors’ U.S. corporate headquarters and the Debtors’ service address is:  4630 
Olin Road, Dallas, TX 75244. 
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INTRODUCTION 

KidKraft and its affiliated debtors, as Debtors and debtors in possession in the above-
captioned chapter 11 cases, jointly propose this prepackaged chapter 11 plan for the resolution of 
outstanding Claims against, and Interests in, the Debtors.  Although proposed jointly for 
administrative purposes, the Plan constitutes a separate Plan for each Debtor for the resolution of 
outstanding Claims against, and Interests in, such Debtor.  Capitalized terms used but not otherwise 
defined herein shall have the meanings ascribed to such terms in Article I.A of the Plan or the 
Bankruptcy Code or Bankruptcy Rules.  Holders of Claims and Interests should refer to the 
Disclosure Statement for a discussion of the Debtors’ history, businesses, Assets, results of 
operations, and historical financial information, as well as a summary and description of the Plan.  
The Debtors are the proponents of the Plan within the meaning of section 1129 of the Bankruptcy 
Code. 

ALL HOLDERS OF CLAIMS WHO ARE ELIGIBLE TO VOTE ARE ENCOURAGED 
TO READ THE PLAN AND THE DISCLOSURE STATEMENT IN THEIR ENTIRETY 

BEFORE VOTING TO ACCEPT OR REJECT THE PLAN. 

ARTICLE I. 
DEFINED TERMS, RULES OF INTERPRETATION,  

COMPUTATION OF TIME, AND GOVERNING LAW 

A. Defined Terms 

As used in the Plan, capitalized terms have the meanings set forth below. 

1. “363 Sale” means the sale of the Transferred Assets pursuant to section 363 of the 
Bankruptcy Code in accordance with the terms of the Purchase Agreement and Sale Approval 
Order.  

2. “503(b)(9) Claim” means a Claim pursuant to section 503(b)(9) of the Bankruptcy 
Code for the value of goods received by the Debtors in the 20 days immediately prior to the Petition 
Date and sold to the Debtors in the ordinary course of the Debtors’ business.  

3. “Adequate Protection Claim” means any Claim for adequate protection within the 
meaning of section 361 of the Bankruptcy Code arising under applicable law or pursuant to Final 
Order of the Bankruptcy Court. 

4. “Administrative Expense Claim” means any Claim (other than any Adequate 
Protection Claims or DIP Claims) for costs and expenses of administration of the Debtors’ Estates 
pursuant to sections 503(b), 507(a)(2), 507(b), or 1114(e)(2) of the Bankruptcy Code, including: 
(i) the actual and necessary costs and expenses incurred after the Petition Date and through the 
Effective Date of preserving the Debtors’ Estates and operating the Debtors’ businesses, (ii) any 
Allowed requests for compensation or expense reimbursement for making a substantial 
contribution in the Chapter 11 Cases pursuant to sections 503(b)(3), (4), and (5) of the Bankruptcy 
Code, and (iii) any Unpaid Employee Severance Obligations. 
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5. “Administrative Expense Claim, Priority Tax Claim, and Other Priority Claim 
Backstop Amount” means the amount set forth in the Approved Budget (or as otherwise agreed 
upon by the Debtors, the DIP Secured Parties, and the Purchaser), and funded by cash on hand of 
the Debtors and the proceeds of the DIP Facility prior to the Confirmation Date, sufficient to satisfy 
the agreed upon estimated amount of the Allowed Administrative Expense Claims, Allowed 
Priority Tax Claims, and Allowed Other Priority Claims; provided that in no event will the DIP 
Secured Parties’ obligations to provide such funding exceed the Administrative Expense Claim, 
Priority Tax Claim, and Other Priority Claim Backstop Amount. 

6. “Administrative Expense Claims Bar Date” means the deadline for Filing requests 
for payment of Administrative Expense Claims (other than 503(b)(9) Claims), which: (a) with 
respect to Administrative Expense Claims other than Professional Fee Claims, shall be 30 days 
after the Effective Date; and (b) with respect to Professional Fee Claims of Professionals, shall be 
45 days after the Effective Date. 

7. “Affiliate” shall have the meaning set forth in section 101(2) of the Bankruptcy 
Code when used in reference to a Debtor, and when used in reference to an Entity other than a 
Debtor, means any other Entity that controls, is controlled by, or is under common control with 
such Entity, other than a Debtor. 

8. “Allowed” means with reference to any Claim or Interest, (i) any Claim or Interest 
arising on or before the Effective Date (a) as to which no objection to allowance has been 
interposed within the time period set forth in the Plan and such Claim or Interest is not Disputed 
or (b) as to which any objection has been determined by a Final Order of the Bankruptcy Court to 
the extent such objection is determined in favor of the respective Holder, (ii) any Claim or Interest 
as to which the liability of the Debtors and the amount thereof are determined by a Final Order of 
a court of competent jurisdiction other than the Bankruptcy Court, or (iii) any Claim or Interest 
expressly allowed under the Plan; provided, however, that notwithstanding the foregoing, the Wind 
Down Estate (to the extent applicable) will retain all claims and defenses with respect to Allowed 
Claims that are Reinstated or otherwise Unimpaired pursuant to the Plan.  

9. “Approved Budget” means the weekly budget, as defined in paragraph G(iv) of the 
DIP Approval Order. 

10. “Assets” means all of the Debtors’ property, rights, and interests that are property 
of the Estates pursuant to section 541 of the Bankruptcy Code. 

11. “Assigned Avoidance Actions” means all Avoidance Actions other than those 
against (i) any parties identified on Schedule 1 to the Global Settlement Term Sheet, unless any 
such party makes a GUC Settlement Opt-In Election, (ii) any other “Designated Parties” (as that 
term is defined in the Purchase Agreement) under Section 2.1(k)(ii) through (iv) of the Purchase 
Agreement, and (iii) any Released Parties. 

12. “Assumed Liabilities” shall have the meaning set forth in Section 2.3 of the 
Purchase Agreement. 

13. “Avoidance Actions” means any and all actual or potential Claims and Causes of 
Action to avoid a transfer of property or an obligation incurred by the Debtors arising under 
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chapter 5 of the Bankruptcy Code, including sections 502, 510, 544, 545, 547 through 553, and 
724(a) of the Bankruptcy Code or under similar or related state or federal statutes and common 
law, including fraudulent transfer and preference laws. 

14. “Ballots” means the ballots distributed to certain Holders of Impaired Claims 
entitled to vote on the Plan upon which such Holders shall, among other things, indicate their 
acceptance or rejection of the Plan in accordance with the Plan and the procedures governing the 
solicitation process. 

15. “Bankruptcy Code” means title 11 of the United States Code, as amended and in 
effect during the pendency of the Chapter 11 Cases. 

16. “Bankruptcy Rules” means the Federal Rules of Bankruptcy Procedure 
promulgated under section 2075 of the Judicial Code and the general, local, and chambers rules of 
the Bankruptcy Court, in each case, as amended from time to time. 

17. “Bankruptcy Court” means the United States Bankruptcy Court for the Northern 
District of Texas, Dallas Division. 

18. “Bar Date Order” means the order entered by the Bankruptcy Court setting the 
Claims Bar Date and the Governmental Bar Date. 

19. “Bidder Protections” means, collectively, the Break-Up Fee and Expense 
Reimbursement. 

20. “Break-Up Fee” shall have the meaning set forth in Section 9.3(a) of the Purchase 
Agreement, as may be modified by a subsequent order of the Bankruptcy Court. 

21. “Business Day” means any day other than a Saturday, Sunday, or “legal holiday” 
(as defined in Bankruptcy Rule 9006(a)). 

22. “Canadian Debtors” means, collectively, the following Debtors: Solowave Design 
Holdings Limited, Solowave Design LP, Solowave Design Inc., and Solowave International Inc.  
Except as otherwise specifically provided in the Plan to the contrary, references in the Plan to the 
Canadian Debtors shall mean the Wind Down Estate to the extent context requires. 

23. “Canadian Property” means the assets, undertakings and property of the Canadian 
Debtors and any other assets, undertakings and property of the Debtors that may be located in 
Canada. 

24. “Canadian Transferred Assets” means the Transferred Assets of the Canadian 
Debtors and any other Transferred Assets of the Debtors that may be located in Canada. 

25. “Cash” means cash in legal tender of the United States of America and cash 
equivalents, including bank deposits, checks, and other similar items. 

26. “Cause of Action” means any action, claim, cause of action, controversy, third-
party claim, dispute, demand, right, action, Lien, indemnity, contribution, guaranty, suit, 
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obligation, liability, loss, debt, fee or expense, damage, interest, judgment, account, defense, 
remedy, power, privilege, license, and franchise of any kind or character whatsoever, whether 
known, unknown, foreseen or unforeseen, existing or hereafter arising, contingent or non-
contingent, matured or unmatured, suspected or unsuspected, liquidated or unliquidated, Disputed 
or undisputed, Secured or Unsecured, assertable directly or derivatively, whether arising before, 
on, or after the Petition Date, in contract, in tort, in law, or in equity or pursuant to any other theory 
of law. For the avoidance of doubt, a “Cause of Action” includes: (a) any right of setoff, 
counterclaim, or recoupment and any claim for breach of contract or for breach of duties imposed 
by law or in equity; (b) the right to object to Claims or Interests; (c) any Claim pursuant to 
section 362 or chapter 5 of the Bankruptcy Code (including Avoidance Actions); (d) any claim or 
defense including fraud, mistake, duress, and usury, and any other defenses set forth in section 558 
of the Bankruptcy Code; and (e) any state or foreign law fraudulent transfer or similar claim. 

27. “CCAA Court” means the Ontario Superior Court of Justice (Commercial List). 

28. “CCAA Recognition Proceedings” means the recognition proceedings commenced 
pursuant to Part IV of the Companies’ Creditors Arrangement Act (Canada) in respect of the 
Chapter 11 Cases of KidKraft and the Canadian Debtors. 

29. “Chapter 11 Cases” means each individual case or the jointly administered cases 
pending under chapter 11 of the Bankruptcy Code for each individual Debtor or the Debtors, as 
applicable, in the Bankruptcy Court. 

30. “Claim” shall have the meaning set forth in section 101(5) of the Bankruptcy Code, 
against any Debtor. 

31. “Claims Bar Date” means such time and date established pursuant to the Bar Date 
Order by which Proofs of Claim (other than for Administrative Expense Claims and Claims held 
by Governmental Units), including 503(b)(9) Claims, must be Filed. 

32. “Claims Objection Deadline” means the deadline for objecting to a Claim against 
a Debtor, which shall be on the date that is the later of (a) 120 days after the Effective Date, subject 
to extension by order of the Bankruptcy Court, (b) 90 days after the Filing of a Proof of Claim, or 
(c) such other period of limitation as may be fixed by the Plan, the Confirmation Order, the 
Bankruptcy Rules, or a Final Order for objecting to a Claim.  

33. “Claims Register” means the official register of Claims against and Interests in the 
Debtors maintained by the Noticing and Claims Agent. 

34. “Class” means a category of Claims against or Interests in the Debtors as set forth 
in Article III of the Plan pursuant to section 1122(a) of the Bankruptcy Code. 

35. “Committee” means the official committee of unsecured creditors of the Debtors 
appointed by the U.S. Trustee in the Chapter 11 Cases on May 23, 2024, pursuant to section 1102 
of the Bankruptcy Code.   

36. “Confirmation” means the entry of the Confirmation Order on the docket of the 
Chapter 11 Cases. 
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37. “Confirmation Date” means the date upon which the Bankruptcy Court enters the 
Confirmation Order on the docket of the Chapter 11 Cases, within the meaning of Bankruptcy 
Rules 5003 and 9021. 

38. “Confirmation Hearing” means the hearing held by the Bankruptcy Court to 
consider Confirmation of the Plan pursuant to section 1128(a) of the Bankruptcy Code, as such 
hearing may be adjourned or continued from time to time. 

39. “Confirmation Order” means the Order of the Bankruptcy Court confirming the 
Plan pursuant to section 1129 of the Bankruptcy Code, which Order may include the Sale Approval 
Order. 

40. “Confirmation Recognition Order” means an Order of the CCAA Court in the 
CCAA Recognition Proceedings recognizing and giving effect in Canada to the Confirmation 
Order. 

41. “Consummation” means the occurrence of the Effective Date. 

42.  “Cure Claim” means a monetary Claim based upon a Debtor’s defaults under an 
Executory Contract or Unexpired Lease at the time such contract or lease is assumed, or assumed 
and assigned by such Debtor pursuant to section 365 of the Bankruptcy Code. 

43. “Cure Notice” means a notice of a proposed amount to be paid on account of a 
Cure Claim in connection with an Executory Contract or Unexpired Lease to be assumed under 
the Plan pursuant to section 365 of the Bankruptcy Code, which notice shall include (a) procedures 
for objecting to proposed assumptions of Executory Contracts and Unexpired Leases, (b) Cure 
Claims to be paid in connection therewith and (c) procedures for resolution by the Bankruptcy 
Court of any related disputes. 

44. “D&O Liability Insurance Policies” means all unexpired directors’, managers’, 
and officers’ liability insurance policies (including any “tail policy”) maintained by any of the 
Debtors with respect to directors, managers, officers, and employees of the Debtors. 

45. “Debtors” means, collectively, the following: KidKraft, Inc.; KidKraft Europe, 
LLC; KidKraft Intermediate Holdings, LLC; KidKraft International Holdings, Inc.; KidKraft 
International IP Holdings, LLC; KidKraft Partners, LLC; Solowave Design Corp.; Solowave 
Design Holdings Limited; Solowave Design Inc.; Solowave Design LP; and Solowave 
International Inc.  Except as otherwise specifically provided in the Plan to the contrary, references 
in the Plan to the Debtors shall mean the Wind Down Estate to the extent context requires. 

46. “Definitive Documentation” means, without limitation, the following definitive 
documents and agreements: (a) this Plan and all exhibits hereto, including the Plan Supplement 
documents; (b) the Confirmation Order and Confirmation Recognition Order; (c) the Disclosure 
Statement; (d) the solicitation materials with respect to the Plan; (e) the Purchase Agreement, 
including the exhibits and schedules thereto; (f) the Sale Order, if not incorporated as part of the 
Confirmation Order and Confirmation Recognition Order, as applicable; (g) any documentation or 
budget related to the Post-Sale Reserve and Foreign Sale Reserve; (h) the DIP Order; (i) all “first 
day” motions, applications, and other documents that any Debtor intends to file with the 
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Bankruptcy Court and seeks to have heard on an expedited basis at the “first-day hearing” in the 
Chapter 11 Cases and any proposed orders related thereto; (j) all motions, applications, and other 
documents that any Debtor (including a foreign representative appointed by the Bankruptcy Court 
for any Debtor) or any Canadian Affiliates of Debtors intend to file with the CCAA Court in the 
CCAA Recognition Proceedings, and any proposed orders related thereto; (k) any provision in any 
documentation regarding (i) releases of Claims, causes of action, and avoidance actions or (ii) 
Assumed Liabilities or Transferred Contracts under the Purchase Agreement; (l) such other 
agreements, instruments, and documentation as may be necessary or reasonably desirable to 
consummate and document the Restructuring and Sale Transaction (including, without limitation, 
in connection with the CCAA Recognition Proceedings); and (m) to the extent not included, any 
motions and related proposed orders seeking approval of each of the above.  For the avoidance of 
doubt, the Definitive Documentation shall be in form and substance acceptable to the Debtors, the 
Prepetition Secured Parties, the Purchaser, and with respect to MidOcean, solely with respect to 
any provision therein having a material effect on MidOcean or releasing Claims or causes of action 
by or against MidOcean or its affiliates thereunder. 

47. “De Minimis Assets” means assets with a total transaction value, as calculated 
within the Debtors’ or Wind Down Administrator’s reasonable discretion, in consultation with the 
Prepetition Secured Parties, less than or equal to $50,000. 

48. “DIP Agent” means GB Funding, LLC, in its capacity as administrative agent and 
collateral agent under the DIP Facility. 

49. “DIP Approval Order” means the interim order entered by the Bankruptcy Court 
approving the DIP Facility and the Final DIP Approval Order. 

50. “DIP Claim” means any Claim of the DIP Agent or any DIP Lender on account of 
or arising from, under or in connection with the DIP Facility. 

51. “DIP Facility” means the senior secured superpriority debtor-in-possession 
financing facility to be provided by the DIP Lenders, all as set forth in, and consistent with and 
subject to, the terms and conditions of the DIP Facility Documents. 

52. “DIP Facility Documents” means the DIP Facility Term Sheet, the DIP Credit 
Agreement (as applicable) and all other agreements, documents, instruments, and amendments 
related thereto, including any DIP Order, and any guaranty agreements, pledge and collateral 
agreements, UCC financing statements, or other perfection documents, subordination agreements, 
fee letters, and any other security agreements. 

53. “DIP Facility Term Sheet” means that certain term sheet regarding the terms of 
debtor-in-possession financing between KidKraft, Inc., as borrower, certain of KidKraft’s 
subsidiaries and affiliates, as guarantors, the DIP Agent, and the DIP Lender, attached as Exhibit 
A to the DIP Approval Order. 

54. “DIP Lender” means 1903 Partners, LLC, in its capacity as lender under the DIP 
Facility. 
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55. “DIP Liens” mean the Liens granted to the DIP Agent under the DIP Order to 
secure the DIP Claims.  

56. “DIP Order” means the DIP Approval Order and the DIP Recognition Order, as 
applicable. 

57. “DIP Recognition Order” means one or more orders of the CCAA Court in the 
CCAA Recognition Proceedings recognizing and giving effect in Canada to the DIP Approval 
Order, including the Final DIP Recognition Order. 

58. “DIP Secured Parties” means collectively, the DIP Lender and the DIP Agent, in 
their respective capacities under the DIP Facility. 

59.  “DIP Secured Parties Advisors” means Katten Muchin Rosenman LLP, as 
counsel to the DIP Secured Parties and Fasken Martineau DuMoulin LLP as Canadian Counsel to 
the DIP Secured Parties.  

60. “Disallowed” means, with respect to any Claim, or any portion thereof, that such 
Claim, or such portion thereof, is not Allowed; provided, however, that a Disputed Claim shall not 
be considered Disallowed until so determined by entry of a Final Order. 

61. “Disbursing Agent” means the Debtors, the Wind Down Estate, the GUC Trust, or 
the Entity or Entities selected by the Debtors, the Wind Down Estate, or the GUC Trust as 
applicable, to make or facilitate distributions pursuant to the Plan. 

62. “Disclosure Statement” means the Disclosure Statement for the Debtors’ Joint 
Prepackaged Chapter 11 Plan, dated as of May 8, 2024, as may be amended, supplemented, or 
modified from time to time, including all exhibits and schedules thereto and references therein that 
relate to the Plan, that is prepared and distributed in accordance with the Bankruptcy Code, the 
Bankruptcy Rules, and any other applicable law. 

63. “Disputed” means, with respect to any Claim or Interest, that such Claim or Interest 
(a) is not yet Allowed, (b) is not Disallowed by the Plan, the Bankruptcy Code, or a Final Order, 
as applicable, (c) as to which a dispute is being adjudicated by a court of competent jurisdiction in 
accordance with non-bankruptcy law, or (d) is or is hereafter listed in the Schedules as contingent, 
unliquidated, or disputed and for which a Proof of Claim is or has been timely Filed in accordance 
with the Bar Date Order. 

64. “Dissolution Transactions” means the transactions that the Debtors or Wind Down 
Administrator, with the consent of the Prepetition Secured Parties, determine to be necessary or 
appropriate to implement the terms of the Plan, and ultimately result in the dissolution or other 
termination of the corporate entities that comprise the Debtors. 

65. “Distributable Value” means (a) the Purchase Price plus (b) any of the Debtors’ 
cash on hand as of the Effective Date plus (c) proceeds of the monetization of any Excluded Assets 
of the Debtors, whenever received by the Debtors or the Wind Down Estates plus (d) surrender of 
collateral or proceeds of any other collateral securing the DIP Claims or Prepetition Secured Party 
Claims, whenever received by the Debtors or the Wind Down Estates; minus (e) amounts held-

Case 24-80045-mvl11    Doc 241    Filed 06/24/24    Entered 06/24/24 11:21:33    Desc
Main Document      Page 76 of 186Electronically issued / Délivré par voie électronique : 28-Jun-2024

Toronto Superior Court of Justice / Cour supérieure de justice
       Court File No./N° du dossier du greffe : CV-24-00720035-00CL



 

8 
4895-8166-4456 

back to secure any purchase price adjustments pursuant to the Purchase Agreement (unless and 
until distributed to the Debtors in accordance therewith); minus (f) amounts necessary to fund the 
Professional Fee Escrow Account in the Professional Fee Reserve Amount; minus (g) amounts 
necessary to satisfy Restructuring Expenses; minus (h) amounts necessary to fund the Post-Sale 
Reserve; minus (g) amounts necessary to fund the Foreign Sale Reserve; provided that any unused 
amounts remaining from the Professional Fee Escrow Account, the Administrative Expense Claim, 
Priority Tax Claim, and Other Priority Claim Backstop Amount, and the Post-Sale Reserve shall 
be considered Distributable Value; provided that, for the avoidance of doubt, no GUC Trust Assets 
shall be included as Distributable Value. 

66. “Distribution Record Date” means the record date for purposes of making 
distributions under the Plan on account of Allowed Claims, which date shall be the Confirmation 
Date or such other date as designated in an order of the Bankruptcy Court. 

67. “Effective Date” means the date selected by the Debtors on which: (a) no stay of 
the Confirmation Order, Confirmation Recognition Order or Sale Order (if separately entered) is 
in effect; (b) all conditions precedent specified in Article IX have been satisfied or waived (in 
accordance with Article IX.C); and (c) the Plan becomes effective; provided, however, that if such 
date does not occur on a Business Day, the Effective Date shall be deemed to occur on the first 
Business Day after such date.  

68. “Entity” shall have the meaning set forth in section 101(15) of the Bankruptcy 
Code. 

69. “Estate” means, as to each Debtor, the estate created for the Debtor in its 
Chapter 11 Case pursuant to section 541 of the Bankruptcy Code. 

70. “Excluded Assets” shall have the meaning set forth in Section 2.2 of the Purchase 
Agreement. 

71. “Exculpated Party” means each of the following solely in its capacity as such and 
to the maximum extent permitted by law: (a) the Debtors; (b) the Committee; and (c) the members 
of the Committee, solely in their capacities as such. 

72. “Executory Contract” means a contract to which one or more of the Debtors is a 
party that is subject to assumption or rejection under sections 365 or 1123 of the Bankruptcy Code. 

73. “Expense Reimbursement” shall have the meaning set forth in Section 9.3(a) of 
the Purchase Agreement, as may be modified by a subsequent order of the Bankruptcy Court. 

74. “Federal Judgment Rate” means the federal judgment rate in effect as of the 
Petition Date, compounded annually. 

75. “File,” “Filed,” or “Filing” means file, filed, or filing in the Chapter 11 Cases with 
the Bankruptcy Court or, with respect to the filing of a Proof of Claim, the Noticing and Claims 
Agent or the Bankruptcy Court through the PACER or CM/ECF website. 

76. “Final Decree” means the decree contemplated under Bankruptcy Rule 3022. 
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77. “Final DIP Approval Order” means the Final Order entered by the Bankruptcy 
Court approving the DIP Facility.  

78. “Final DIP Recognition Order” means the Final Order of the CCAA Court 
recognizing and giving effect in Canada to the Final DIP Approval Order. 

79. “Final Order” means an order or judgment of a court of competent jurisdiction that 
has been entered on the docket maintained by the clerk of such court, which has not been reversed, 
vacated, or stayed and as to which (i) the time to appeal, petition for certiorari, or move for a new 
trial, reargument, or rehearing has expired and as to which no appeal, petition for certiorari, or 
other proceedings for a new trial, reargument, or rehearing shall then be pending, or (ii) if an 
appeal, writ of certiorari, new trial, reargument, or rehearing thereof has been sought, such order 
or judgment shall have been affirmed by the highest court to which such order was appealed, or 
certiorari shall have been denied, or a new trial, reargument, or rehearing shall have been denied 
or resulted in no modification of such order, and the time to take any further appeal, petition for 
certiorari, or move for a new trial, reargument, or rehearing shall have expired; provided, however, 
that no order or judgment shall fail to be a “Final Order” solely because of the possibility that a 
motion under Rules 59 or 60 of the Federal Rules of Civil Procedure or any analogous Bankruptcy 
Rule (or any analogous rules applicable in another court of competent jurisdiction) or sections 
502(j) or 1144 of the Bankruptcy Code has been or may be filed with respect to such order or 
judgment. 

80. “Foreign Sale Reserve” means the amount of the Purchase Price allocated to the 
inventory transferred from the Netherlands Subsidiaries to facilitate the Sale Transaction, which 
amount will be distributed from Debtors to the Netherlands Subsidiaries pursuant to the Plan. 

81. “General Unsecured Claim” means any Claim that is not secured, subordinated, or 
entitled to priority under the Bankruptcy Code or any Final Order of the Bankruptcy Court (other 
than an Intercompany Claim or a Subordinated Claim).   

82. “Global Settlement” means the global settlement between the Global Settlement 
Parties pursuant to the term sheet (the “Global Settlement Term Sheet”) attached to the Notice of 
Filing Global Settlement Term Sheet [Docket No. 195]. 

83. “Global Settlement Parties” means the Debtors, the Committee, the DIP Secured 
Parties, the Prepetition Secured Parties, the Purchaser, and MidOcean. 

84. “Governmental Bar Date” means such time and date established pursuant to the 
Bar Date Order by which Proofs of Claim of Governmental Units must be Filed. 

85. “Governmental Unit” shall have the meaning set forth in section 101(27) of the 
Bankruptcy Code. 

86. “GUC Critical Vendor Cash” means any amounts permitted to be paid under the 
Final Order (I) Authorizing the Debtors to Pay (A) Critical Vendors, (B) Lien Claimants, and (C) 
503(b)(9) Claimants; (II) Confirming Administrative Expense Priority of Outstanding Orders; and 
(III) Granting Related Relief [Docket No. 200] that are unused as of the Effective Date (with the 
Debtors having sole discretion to pay amounts authorized under such order, except that any 
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Allowed Claims entitled to priority status under section 503(b)(9) of the Bankruptcy Code shall 
be paid in full to the Holders thereof). 

87. “GUC L/C Cash” means 40% of any cash collateral recovered from the former 
prepetition agent pursuant to the Assignment and Assumption dated as of January 31, 2024 by and 
between (i) Antares AssetCo LP, Antares Capital LP, Antares Holdings LP, Antares CLO 2017-2, 
LTD., Antares CLO 2018-1, LTD., Fifth Third Bank, N.A., and PNC Bank, N.A., as assignors, 
and (ii) 1903 Partners, LLC, as assignee. 

88. “GUC Purchase Price Cash” means (i) $350,000 if, on the Effective Date, the 
calculation of the Purchase Price Calculation is within a 0-5% variance of $39,322,916;  
(ii) $250,000 if, on the Effective Date, the Purchase Price Calculation is within a 6-10% variance 
of $39,322,916; (iii) $200,000 if, on the Effective Date, the Purchase Price Calculation is within a 
11-20% variance of $39,322,916; or (iv) $150,000 if, on the Effective Date, the Purchase Price 
Calculation is a more than 20% variance of $39,322,916. 

89. “GUC Settlement Opt-In Election” means the affirmative election by a Holder of 
a General Unsecured Claim to opt-in to the settlement under the Global Settlement Term Sheet 
and receive its Pro Rata share of 100% of the GUC Trust Interests. 

90. “GUC Settlement Opt-In Election Deadline” means the date that is thirty (30) days 
after the Effective Date. 

91. “GUC Settlement Opt-In Form” means the form by which a potential holder of a 
General Unsecured Claim may make a GUC Settlement Opt-In Election, which form shall be 
included in the Plan Supplement. 

92. “GUC Settlement Opt-In Procedures” means the procedures set forth in the GUC 
Settlement Opt-In Form for a potential holder of an Allowed General Unsecured Claim to make a 
GUC Settlement Opt-In Election. 

93. “GUC Trust” means the trust established pursuant to Article IV.C of the Plan to, 
among other things, hold and liquidate the GUC Trust Assets and make distributions to Holders 
of Allowed General Unsecured Claims that make a GUC Settlement Opt-In Election pursuant to 
the Plan. 

94. “GUC Trust Accounts” means the bank accounts to be held in the name of the GUC 
Trustee that are created pursuant to Article IV.C of the Plan. 

95. “GUC Trust Agreement” means the agreement establishing and governing the 
GUC Trust, which agreement shall be included in the Plan Supplement and executed as of the 
Effective Date, and which agreement shall be acceptable in form and substance to the Debtors, the 
Committee, and the Prepetition Secured Parties. 

96. “GUC Trust Assets” means, in the aggregate, (i) the GUC Trust Expense Reserve; 
(ii) $125,000 in Cash; (iii) the Sponsor Cash Contribution; (iv) the GUC L/C Cash; (v) the GUC 
Purchase Price Cash; (vi) any unused amounts in the Approved Budget that are designated for fees 
and expenses of the Committee’s professionals; (vii) the GUC Critical Vendor Cash, if any;  
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(viii) all commercial tort claims (as that term is defined in Article 9 of the Uniform Commercial 
Code) of the Debtors other than any such claims against any Released Party under the Plan; and 
(ix)  the Assigned Avoidance Actions. 

97. “GUC Trust Assets Transfer” means the assignment, conveyance, or other transfer 
of the GUC Trust Assets to the GUC Trust, which shall occur on the next Business Day following 
the GUC Settlement Opt-In Election Deadline. 

98. “GUC Trust Beneficiaries” means any Holder of an Allowed General Unsecured 
Claim that has made a GUC Settlement Opt-In Election and thereby obtained one or more GUC 
Trust Interests and the Prepetition Secured Parties.  For the avoidance of doubt, the Prepetition 
Secured Parties shall be deemed to have made a GUC Settlement Opt-In Election and shall be 
GUC Trust Beneficiaries without the need to submit any opt-in election or otherwise comply with 
the GUC Settlement Opt-In Procedures. 

99. “GUC Trust Expense Reserve” means a reserve in the amount of $75,000 funded 
from Cash on hand of the U.S. Debtors to the GUC Trust on the Effective Date to allow the GUC 
Trustee to maintain and administer the GUC Trust Assets. 

100. “GUC Trust Interests” means the beneficial interests in the GUC Trust. 

101. “GUC Trustee” means the trustee appointed pursuant to Article IV.C of the Plan 
(or any successor trustee), in its capacity as the trustee of the GUC Trust, who shall be solely 
responsible for overseeing the reconciliation, objection, settlement, or other disposition of General 
Unsecured Claims asserted in these Chapter 11 Cases. 

102. “Holder” means a Person or Entity holding a Claim against or Interest in a Debtor, 
as applicable. 

103. “Impaired” means, with respect to a Class of Claims or Interests, a Class of Claims 
or Interests that is not Unimpaired. 

104. “Indemnification Obligations” means each of the Debtors’ indemnification 
obligations, whether in the bylaws, certificates of incorporation or formation, limited liability 
company agreements, other organizational or formation documents, board resolutions, 
management or indemnification agreements, or employment contracts, for the current and former 
directors and the officers of the Debtors. 

105. “Intercompany Claim” means any Claim against a Debtor held by another Debtor. 

106. “Intercompany Interest” means any Interest in a Debtor held by another Debtor. 

107. “Interest” means any equity interest (as defined in section 101(16) of the 
Bankruptcy Code) in any Debtor, including all ordinary shares, units, common stock, preferred 
stock, membership interest, partnership interest, or other instrument, evidencing any fixed or 
contingent ownership interest in the Debtors, whether or not transferable, including any option, 
warrant, or other right, contractual or otherwise, to acquire any such interest, that existed 
immediately before the Effective Date. 
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108.  “Internal Revenue Code” means the Internal Revenue Code of 1986, as amended. 

109. “IRS” means the Internal Revenue Service. 

110. “Judicial Code” means title 28 of the United States Code, 28 U.S.C. §§ 1–4001. 

111. “KidKraft” means KidKraft, Inc.   

112. “Lien” shall have the meaning set forth in section 101(37) of the Bankruptcy Code. 

113. “List of Retained Causes of Action” means the schedule of certain Causes of 
Action of the Debtors which shall be included in the Plan Supplement. 

114. “Local Rules” means the Local Rules of Bankruptcy Practice and Procedure of the 
United States Bankruptcy Court for the Northern District of Texas.  

115. “MidOcean” means MidOcean Partners IV, L.P. in its capacity as the holder of 
Preferred A Units and Preferred C Units in KidKraft Group Holdings, LLC and party to that certain 
Note Purchase Agreement dated as of January 13, 2023, pursuant to which, KidKraft agreed to 
issue and sell to and MidOcean agreed to purchase, notes in the aggregate principal amount of up 
to $5,000,000 and MidOcean US Advisor, L.P. as party to that certain Professional Services 
Agreement dated as of July 15, 2015 by and among KidKraft Group Holdings, LLC, KidKraft, and 
MidOcean US Advisor, L.P., as amended by that First Amendment to the Professional Services 
Agreement dated as of September 30, 2016. 

116. “Netherlands Asset Sale” has the meaning set forth in Article IV.A.3. of the Plan. 

117. “Netherlands Liquidation” has the meaning set forth in Article IV.A.3. of the Plan. 

118. “Netherlands Subsidiaries” means non-debtors KidKraft Netherlands C.V., 
KidKraft Holdings B.V., and KidKraft Netherlands B.V. 

119. “Note Purchase Agreement Documents” means that certain Note Purchase 
Agreement dated as of January 13, 2023 by and among certain of the Debtors and MidOcean and 
all other agreements, documents, instruments, and amendments related thereto. 

120. “Noticing and Claims Agent” means Stretto Inc., the noticing, claims, and 
solicitation agent proposed to be retained by the Debtors in the Chapter 11 Cases. 

121. “Other Priority Claim” means any Claim that is entitled to priority of payment 
under section 507(a) of the Bankruptcy Code other than an Administrative Expense Claim or a 
Priority Tax Claim. 

122. “Other Secured Claims” means Secured Claims other than Priority Tax Claims, 
DIP Claims, or Prepetition Secured Party Claims. 

123. “Person” shall have the meaning set forth in section 101(41) of the Bankruptcy 
Code. 
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124. “Petition Date” means the date on which each Debtor Filed its voluntary petition 
for relief commencing the Chapter 11 Cases. 

125. “Plan” means this chapter 11 plan, as it may be altered, amended, modified, or 
supplemented from time to time in accordance with the Bankruptcy Code, the Bankruptcy Rules, 
and the terms of the Plan, including the Plan Supplement and all exhibits, supplements, appendices, 
and schedules to the Plan, which shall be consistent with, and subject to the approvals and consents 
as to form and substance set forth in, the Restructuring Support Agreement. 

126. “Plan Supplement” means, to the extent applicable, the compilation of documents 
and forms of documents, and all exhibits, attachments, schedules, agreements, documents and 
instruments referred to therein, ancillary or otherwise, including, without limitation, the Purchase 
Agreement, the Schedule of Assumed Executory Contracts and Unexpired Leases, the GUC Trust 
Agreement, the Global Settlement Term Sheet, the GUC Settlement Opt-In Form, the identity of 
the Wind Down Administrator, and the List of Retained Causes of Action all of which shall be 
incorporated by reference into, and are an integral part of, the Plan, as may be amended, modified, 
replaced and/or supplemented from time to time, subject to the consent of the Prepetition Secured 
Parties. 

127. “Post-Sale Reserve” means a cash reserve in the amount of $650,000 to fund the 
reasonably anticipated costs necessary for the wind down of the Wind Down Estate, including an 
estimated amount of reasonable fees and expenses that may be incurred by professionals for 
services rendered after the Effective Date and statutory fees, which cash reserve shall be funded 
into a segregated account on the Effective Date. 

128. “Prepetition Credit Agreement” means that certain Amended and Restated First 
Lien Credit Agreement, dated as of April 3, 2020 (as amended from time to time), by and among 
KidKraft, Inc. and KidKraft Netherlands B.V., jointly and severally, as borrowers, the guarantors 
thereto, GB Funding, LLC, as Prepetition Credit Agreement Agent, and 1903 Partners, LLC, as 
Lender. 

129. “Prepetition Credit Agreement Agent” means GB Funding, LLC, in its capacity as 
Administrative Agent and Collateral Agent (as such terms are defined in the Prepetition Credit 
Agreement) under the Prepetition Credit Agreement. 

130. “Prepetition Credit Agreement Documents” means the Prepetition Credit 
Agreement and all other agreements, documents, instruments, and amendments related thereto, 
including any guaranty agreements, pledge and collateral agreements, UCC financing statements, 
or other perfection documents, subordination agreements, fee letters, and any other security 
agreements. 

131. “Prepetition Secured Parties” means GB Funding, LLC, as Administrative Agent 
and Collateral Agent, and 1903 Partners, LLC, as Lender, in their respective capacities under the 
Prepetition Credit Agreement. 

132. “Prepetition Secured Party Advisors” means Katten Muchin Rosenman LLP, as 
counsel to the Prepetition Secured Parties and Fasken Martineau DuMoulin LLP as Canadian 
counsel to the Prepetition Secured Parties. 
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133. “Prepetition Secured Party Claims” means all Claims, including “Parallel Debts” 
(as defined in the Prepetition Credit Agreement Documents) held by the Prepetition Secured 
Parties on account of, arising under, or relating to their respective capacities as lender or agent 
under the Prepetition Credit Agreement Documents. 

134. “Prepetition Secured Parties’ Deficiency Claims” means the deficiency Claims 
held by the Prepetition Secured Parties.  Solely for purposes of any distributions to be made from 
the GUC Trust Assets to GUC Trust Beneficiaries, the Prepetition Secured Parties’ Deficiency 
Claims shall be capped at $55 million. 

135. “Prepetition Secured Party Liens” means all Liens granted to the Prepetition Credit 
Agreement Agent to secure the Prepetition Secured Party Claims. 

136. “Priority Tax Claim” means a Claim held by a Governmental Unit of the kind 
entitled to priority of payment as specified in sections 502(i) and 507(a)(8) of the Bankruptcy 
Code. 

137. “Pro Rata” means the proportion that an Allowed Claim or an Allowed Interest 
bears to the aggregate amount of Allowed Claims, Allowed Interests, or other matter so referenced, 
as the context requires. 

138. “Professional” means an Entity employed pursuant to a Bankruptcy Court order in 
accordance with sections 327 or 1103 of the Bankruptcy Code and to be compensated for services 
rendered before or on the Effective Date, pursuant to sections 327, 328, 329, 330, or 331 of the 
Bankruptcy Code. 

139. “Professional Fee Claims” means a Claim for the compensation of the 
Professionals and other professionals (including, for certainty, professionals to be compensated 
pursuant to the orders of the CCAA Court in the CCAA Recognition Proceedings) and the 
reimbursement of expenses incurred by such professionals through and including the Effective 
Date to the extent such fees and expenses have not been previously paid, including, for the 
avoidance of doubt, any costs, fees, expenses, or commissions (including with respect to any 
investment banking transaction fees or commissions) incurred in connection with the 
Restructuring; provided that to the extent a Debtor Professional (as defined in the DIP Approval 
Order) agrees with the DIP Lender to a modification to the Debtor Professional fees in accordance 
with Section 1.8 of the DIP Approval Order, the Claim as modified shall be included in the 
applicable Professional Fee Claim.  Professional Fee Claims of the Committee’s Professionals 
shall not exceed the aggregate amounts set forth in the Approved Budget, consistent with the 
Global Settlement Term Sheet. 

140. “Professional Fee Escrow Account” means an interest-bearing account funded by 
the Debtors on the Effective Date in an amount equal to the Professional Fee Reserve Amount, 
pursuant to Article II.B. 

141. “Professional Fee Reserve Amount” means the total amount of Professional Fee 
Claims estimated in accordance with Article II.B. 
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142. “Professional Services Agreement Documents” means that certain Professional 
Services Agreement dated as of July 15, 2015 by and among certain of the Debtors and MidOcean 
and all other agreements, documents, instruments, and amendments related thereto. 

143. “Proof of Claim” means a proof of Claim Filed against any of the Debtors in the 
Chapter 11 Cases. 

144. “Purchase Agreement” means that certain Asset Purchase Agreement dated as of 
April 25, 2024, as amended, modified, or supplemented from time to time, among Purchaser and 
certain of the Debtors, including all schedules and exhibits thereto, which shall be Filed with the 
Plan Supplement. 

145. “Purchase Price” shall have the meaning set forth in the Purchase Agreement. 

146. “Purchase Price Calculation” means the calculation of the “Purchase Price at 
close” in accordance with Exhibit B of the Purchase Agreement. 

147. “Purchaser” means Backyard Products, LLC, and permitted successors, assigns, 
and designees, as applicable. 

148. “Qualifying Alternative Transaction” shall have the meaning set forth in the 
Purchase Agreement.  

149. “Reinstated” or “Reinstatement” means, with respect to Claims and Interests, the 
treatment provided for in section 1124 of the Bankruptcy Code, which, in all instances, shall be 
acceptable to the Prepetition Secured Parties and the Purchaser in their sole and absolute discretion. 

150. “Released Party” means each of the following solely in its capacity as such:  
(a) the Debtors; (b) the DIP Agent; (c) the DIP Lender; (d) MidOcean; (e) the Prepetition Secured 
Parties; (f) the Purchaser; (g) the Committee; and (h) with respect to each of the foregoing under 
(a) through (g) such Entity and its current and former Affiliates, and such Entity’s and its current 
and former Affiliates’ current and former directors, managers, officers, employees, managed 
accounts and funds, predecessors, successors, assigns, subsidiaries, equity Holders, members, 
agents, attorneys, accountants, investment bankers, consultants, and other professionals, each 
solely in their capacity as such. 

151. “Releasing Party” means each of the following solely in its capacity as such: (a) all 
Released Parties; (b) all Holders of Claims who affirmatively cast a timely ballot to accept the 
Plan and did not affirmatively opt out of the releases set forth in Article VIII.F herein; (c) all 
Holders of Claims and Interests that were given notice of the opportunity to opt out of granting the 
releases set forth in Article VIII.F herein but did not otherwise affirmatively opt out of such 
releases; and (d) all GUC Trust Beneficiaries.   

152. “Restructuring” means all actions that may be necessary or appropriate to 
effectuate the transactions described in, approved by, contemplated by, or necessary to effectuate, 
the Plan. 
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153. “Restructuring Expenses” means the reasonable and documented professional fees 
and expenses incurred by the DIP Secured Party Advisors, the DIP Secured Parties, the Prepetition 
Secured Party Advisors and the Prepetition Secured Parties, in each case, in connection with or 
arising as a result of the Restructuring, the Restructuring Support Agreement, Sale Transaction, 
the Plan, or the Chapter 11 Cases. 

154. “Restructuring Support Agreement” means that certain Restructuring Support 
Agreement, dated April 25, 2024, by and among the Debtors, the Prepetition Secured Parties, the 
DIP Secured Parties, the Purchaser, and MidOcean, as may be further amended, restated, modified, 
supplemented, or replaced from time to time in accordance with the terms thereof. 

155. “Retained Causes of Action” means those Causes of Action identified on the List 
of Retained Causes of Action that are not released, waived, or transferred pursuant to the Plan or 
any Sale Transaction.   

156. “RSA Parties” mean, collectively, the Debtors, the Prepetition Secured Parties, the 
DIP Secured Parties, the Purchaser, and MidOcean. 

157. “Sale Approval Order” means the order of the Bankruptcy Court approving the 
Purchase Agreement and the Sale Transaction, which order may be, but is not required to be, part 
of the Confirmation Order. 

158. “Sale Hearing” means the hearing held by the Bankruptcy Court to consider 
Confirmation of the Sale Order, as such hearing may be adjourned or continued from time to time. 

159. “Sale Order” means the Sale Approval Order and the Sale Recognition Order, as 
applicable. 

160. “Sale Recognition Order” means an order of the CCAA Court in the CCAA 
Recognition Proceedings recognizing and giving effect in Canada to the Sale Approval Order, 
which order may be, but is not required to be, part of the Confirmation Recognition Order. 

161. “Sales Process” means the marketing and sales process for the Debtors’ Assets. 

162. “Sale Transaction” means the sale by the Debtors that are party to the Purchase 
Agreement of all of their respective right, title, and interest in, to and under the Transferred Assets 
to the Purchaser in accordance with the terms of the Purchase Agreement and the Sale Order. 

163. “Sale Transaction Documents” means the Sale Order, the Purchase Agreement, 
and all other documents required to consummate the Sale Transaction (with respect to such other 
documents required to consummate the Sale Transaction, in form and substance acceptable to each 
party thereto). 

164. “Schedule of Assumed Executory Contracts and Unexpired Leases” means the 
schedule of Executory Contracts and Unexpired Leases to be assumed and assigned to Purchaser 
pursuant to the Plan, as set forth in the Plan Supplement, as may be amended from time to time 
prior to the Effective Date. 
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165. “Schedules” means, collectively, the schedules of assets and liabilities, schedules 
of Executory Contracts and Unexpired Leases, and statements of financial affairs Filed by the 
Debtors pursuant to section 521 of the Bankruptcy Code and in substantial conformance with the 
official bankruptcy forms, as the same may have been amended, modified, or supplemented from 
time to time. 

166. “SEC” means the United States Securities and Exchange Commission. 

167. “Secured Claim” means a Claim (i) secured by a lien on collateral to the extent of 
the value of such collateral as (a) set forth in the Plan, (b) agreed to by the Holder of such Claim 
and the Debtors, or (c) determined by a Final Order in accordance with section 506(a) of the 
Bankruptcy Code, or (ii) secured by the amount of any right of setoff of the Holder thereof in 
accordance with section 553 of the Bankruptcy Code. 

168. “Security” shall have the meaning set forth in section 101(49) of the Bankruptcy 
Code. 

169. “Special Committee” means the Special Committee of the Board of Directors of 
KidKraft, Inc. 

170. “Sponsor Cash Contribution” has the meaning set forth in Article IV.C.8 of the 
Plan. 

171. “Sponsor Claims Waiver” has the meaning set forth in Article IV.C.8 of the Plan. 

172. “Subordinated Claim” means any Claim against a Debtor arising from 
(a) rescission of a purchase or sale of a Security in any Debtor or an Affiliate of any Debtor, 
(b) purchase or sale of such a Security, or (c) reimbursement or contribution allowed under section 
502 of the Bankruptcy Code on account of such a Claim. 

173. “Transferred Assets” shall have the meaning set forth in Section 2.1 of the 
Purchase Agreement, provided, however, the Assigned Avoidance Actions shall not be Transferred 
Assets. 

174. “Transferred Contracts” shall have the meaning set forth in Section 2.1(e) of the 
Purchase Agreement.  

175. “Unclaimed Property” means any distribution under the Plan on account of an 
Allowed Claim whose Holder has not: (a) accepted such distribution or, in the case of distributions 
made by check, negotiated such check; (b) given notice to the Wind Down Estate of an intent to 
accept such distribution; (c) responded to the Debtors’, Wind Down Administrator’s, or GUC 
Trustee’s (as applicable) requests for information necessary to facilitate such distribution; or (d) 
taken any other action necessary to facilitate such distribution. 

176. “Unexpired Lease” means a lease of nonresidential real property to which one or 
more of the Debtors is a party that is subject to assumption or rejection under sections 365 or 1123 
of the Bankruptcy Code. 
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177. “Unimpaired” means, with respect to a Class of Claims or Interests, a Class 
consisting of Claims or Interests that are not “impaired” within the meaning of section 1124 of the 
Bankruptcy Code, including through payment in full in Cash or Reinstatement. 

178. “Unpaid Employee Severance Obligations” means those obligations owed to 
certain eligible employees who were terminated prior to the Petition Date and who executed a 
separation agreement after the Petition Date and prior to the Effective Date, which obligations 
shall be deemed to have been incurred after the Petition Date and treated as Administrative 
Expense Claims for purposes of this Plan. 

179. “Unsecured” means, with respect to a Claim, not Secured. 

180. “U.S. Trustee” means the Office of the United States Trustee for the Northern 
District of Texas. 

181. “U.S. Trustee Fees” means fees arising under 28 U.S.C. § 1930(a)(6) and, to the 
extent applicable, accrued interest thereon arising under 31 U.S.C. § 3717. 

182. “Wind Down Administrator” means the Person or Persons identified in the Plan 
Supplement (as determined by the Debtors), if known, and appointed on the Effective Date, who 
will serve as the trustee and administrator overseeing the Wind Down Estate and dissolution of the 
Debtors and their Estates in accordance with the Plan. 

183. “Wind Down Claims” means the Prepetition Secured Party Claims that remain 
outstanding on the Effective Date, in an amount not to exceed $10,000,000, and the Prepetition 
Secured Party Liens securing such Prepetition Secured Party Claims, which Prepetition Secured 
Party Claims and Liens shall be automatically released and discharged following the orderly wind 
down of the Debtors and the other borrower and guarantors under the Prepetition Credit Agreement 
and after the proceeds of the Netherlands Asset Sale and Netherlands Liquidation, if any, are 
indefeasibly distributed in Cash to the Prepetition Secured Parties as provided in Article IV of the 
Plan. 

184. “Wind Down Estate” means, collectively, (i) the Estates of the Debtors and (ii) the 
Debtors’ non-Debtor affiliates, as applicable, following the Effective Date.   

185. “Wind Down Estate Assets” means (i) any Assets of the Debtors’ Estates that are 
not GUC Trust Assets and not sold pursuant to the Sale Transaction, including, but not limited to, 
the Excluded Assets, Interests in the Debtors’ non-Debtor affiliates, and any Cause of Action 
specifically enumerated in the List of Retained Causes of Action and (ii) Cash in the amount set 
forth in the Post-Sale Reserve; provided that proceeds of any Wind Down Estate Assets, including 
without limitation, Excluded Assets and such Retained Causes of Action shall become 
Distributable Value.  For the avoidance of doubt, no GUC Trust Assets shall be Wind Down Estate 
Assets. 

186. “Wind Down Estate Expenses” means any and all reasonable and documented fees, 
costs, and expenses incurred by the Wind Down Estate or the Wind Down Administrator (or any 
Person, entity, or professional engaged to assist the Wind Down Administrator) in connection with 
the Wind Down Transactions, including, without limitation, any reasonable and documented 
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administrative fees, attorneys’ or other professionals’ fees and expenses, insurance fees, taxes, 
escrow expenses and fees payable under 28 U.S.C. § 1930, costs associated with any maintenance 
of any going concern as part of the wind down of such going concern’s business operations, or 
costs to maintain certain assets while they are held, in each case, in accordance with and subject 
to the Post-Sale Reserve. 

187. “Wind Down Transactions” means the transactions that the Debtors or Wind Down 
Administrator, as applicable, with the consent of the Prepetition Secured Parties, determines to be 
necessary or appropriate to implement the terms of the Plan, and that ultimately result in the 
dissolution or other termination of KidKraft and its Affiliates. 

B. Rules of Interpretation 

For purposes herein: (1) in the appropriate context, each term, whether stated in the 
singular or the plural, shall include both the singular and the plural, and pronouns stated in the 
masculine, feminine, or neuter gender shall include the masculine, feminine, and the neuter gender; 
(2) except as otherwise provided, any reference herein to a contract, lease, instrument, release, 
indenture, or other agreement or document being in a particular form or on particular terms and 
conditions means that the referenced document, as previously amended, modified, or 
supplemented, if applicable, shall be substantially in that form or substantially on those terms and 
conditions; (3) except as otherwise provided, any reference herein to an existing document or 
exhibit having been Filed or to be Filed shall mean that document or exhibit, as it may thereafter 
be amended, restated, supplemented, or otherwise modified in accordance with the terms of the 
Plan; (4) unless otherwise specified, all references herein to “Articles” are references to Articles 
of the Plan; (5) unless otherwise stated, the words “herein,” “hereof,” and “hereto” refer to the 
Plan in its entirety rather than to a particular portion of the Plan; (6) captions and headings to 
Articles are inserted for convenience of reference only and are not intended to be a part of or to 
affect the interpretation hereof; (7) the words “include” and “including,” and variations thereof, 
shall not be deemed to be terms of limitation, and shall be deemed to be followed by the words 
“without limitation;” (8) the rules of construction set forth in section 102 of the Bankruptcy Code 
shall apply; (9) any term used in capitalized form herein that is not otherwise defined but that is 
used in the Bankruptcy Code or the Bankruptcy Rules shall have the meaning assigned to that term 
in the Bankruptcy Code or the Bankruptcy Rules, as the case may be; and (10) any docket number 
references in the Plan shall refer to the docket number of any document Filed with the Bankruptcy 
Court in the Chapter 11 Cases. 

C. Computation of Time 

Unless otherwise specifically stated herein, the provisions of Bankruptcy Rule 9006(a) 
shall apply in computing any period of time prescribed or allowed herein.  If the date on which a 
transaction, action, or event shall or may occur pursuant to the Plan is a day that is not a Business 
Day, then such transaction, action, or event shall instead occur on the next succeeding Business 
Day. 
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D. Governing Law 

Unless a rule of law or procedure is supplied by federal law (including the Bankruptcy 
Code and Bankruptcy Rules) or unless otherwise specifically stated herein, the laws of the State 
of New York without giving effect to the principles of conflict of laws, shall govern the rights, 
obligations, construction, and implementation of the Plan, any agreements, documents, 
instruments, or contracts executed or entered into in connection with the Plan (except as otherwise 
set forth in those agreements, in which case the governing law of such agreement shall control); 
provided that the corporate or limited liability company governance matters relating to the Debtors 
shall be governed by the laws of the state of incorporation or formation (as applicable) of the 
applicable Debtor. 

E. Reference to Monetary Figures 

All references in the Plan to monetary figures shall refer to currency of the United States 
of America, unless otherwise expressly provided herein. 

F. Reference to the Debtors or the Wind Down Estate 

Except as otherwise specifically provided in the Plan to the contrary, references in the Plan 
to the Debtors or the Wind Down Estate shall mean the Debtors and the Wind Down Estate, as 
applicable, to the extent the context requires. 

G. Controlling Document 

In the event of an inconsistency between the Plan, the Disclosure Statement, or any other 
Final Order (other than the Confirmation Order or Sale Approval Order, as applicable) referenced 
in the Plan (or any exhibits, schedules, appendices, supplements or amendments to any of the 
foregoing, other than the Plan Supplement), the terms of the Plan shall control in all respects. In 
the event of an inconsistency between the Plan and the Plan Supplement, the terms of the relevant 
document in the Plan Supplement shall control (unless stated otherwise in such Plan Supplement 
document or in the Confirmation Order). In the event of an inconsistency between the 
Confirmation Order or Sale Approval Order and the Plan, the Confirmation Order or Sale Approval 
Order, as applicable, shall control. 

ARTICLE II. 
ADMINISTRATIVE EXPENSE CLAIMS AND PRIORITY CLAIMS 

In accordance with section 1123(a)(1) of the Bankruptcy Code, Administrative Expense 
Claims, Professional Fee Claims, DIP Claims, Adequate Protection Claims, and Priority Tax 
Claims have not been classified and, thus, are excluded from the Classes of Claims and Interests 
set forth in Article III of the Plan. 

A. Administrative Expense Claims 

Except (i) with respect to Administrative Expense Claims that are Professional Fee Claims 
and Bidder Protections, or (ii) to the extent that (x) an Administrative Expense Claim has already 
been paid during the Chapter 11 Cases or a Holder of an Allowed Administrative Expense Claim 
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and the applicable Debtor(s) or (y) Wind Down Administrator (as applicable) agrees to less 
favorable treatment, each Holder of an Allowed Administrative Expense Claim shall be paid in 
full in Cash; on the latest of: (a) on or as soon as reasonably practicable after the Effective Date if 
such Administrative Expense Claim is Allowed as of the Effective Date; (b) on or as soon as 
reasonably practicable after the date such Administrative Expense Claim is Allowed; and (c) the 
date such Allowed Administrative Expense Claim becomes due and payable, or as soon thereafter 
as is reasonably practicable; provided that in no event shall the amount paid in the aggregate to 
Administrative Expense Claims (excluding Professional Fee Claims) in accordance with this 
Article II.A, Priority Tax Claims under Article II.E hereof, and Other Priority Claims under Article 
III.B hereof exceed the Administrative Expense Claim, Priority Tax Claim, and Other Priority 
Claim Backstop Amount.  For the avoidance of doubt, the Bidder Protections shall be an 
Administrative Expense Claim in accordance with any applicable orders of the Bankruptcy Court. 

Except as otherwise provided in this Article II.A of the Plan and except with respect to 
Administrative Expense Claims that are Professional Fee Claims, Unpaid Employee Severance 
Obligations, or Bidder Protection Claims, requests for allowance and payment of Administrative 
Expense Claims must be Filed and served on the Debtors, the Wind Down Estate, or the Wind 
Down Administrator (as applicable), pursuant to the procedures specified in the Bar Date Order, 
the Confirmation Order, and the notice of entry of the Confirmation Order no later than the 
Administrative Expense Claims Bar Date.  Holders of Administrative Expense Claims that are 
required to, but do not, File and serve on the Debtors, the Wind Down Estate, or the Wind Down 
Administrator (as applicable) a request for allowance and payment of such Administrative Expense 
Claims by such date shall be forever barred, estopped, and enjoined from asserting such 
Administrative Expense Claims against the Debtors, the Wind Down Estate, or their respective 
assets or property and such Administrative Expense Claims shall be deemed discharged as of the 
Effective Date.  Objections to such requests, if any, must be Filed and served on the Debtors, the 
Wind Down Estate, or the Wind Down Administrator (as applicable) and the requesting party no 
later than 90 days after the Effective Date or such other date fixed by the Bankruptcy Court.  
Notwithstanding the foregoing, no request for payment of an Administrative Expense Claim need 
be Filed with respect to an Administrative Expense Claim previously Allowed.   

B. Professional Compensation 

1. Final Fee Applications 

All final requests for payment of Professional Fee Claims of Professionals, including such 
Professional Fee Claims incurred during the period from the Petition Date through and including 
the Effective Date, shall be Filed and served on the Debtors, the Wind Down Estate, or the Wind 
Down Administrator, as applicable, no later than 45 days after the Effective Date.  Each such final 
request will be subject to approval by the Bankruptcy Court after notice and a hearing in 
accordance with the procedures established by the Bankruptcy Code and prior orders of the 
Bankruptcy Court in the Chapter 11 Cases, and once approved by the Bankruptcy Court, such 
Allowed Professional Fee Claims shall be promptly paid in Cash from the Professional Fee Escrow 
Account up to its full Allowed amount.     

Objections to any Professional Fee Claim of Professionals must be Filed and served on the 
Debtors, the Wind Down Estate, or the Wind Down Administrator, as applicable, and the 
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applicable Professional no later than 24 days after such Professional Fee Claim is Filed with the 
Bankruptcy Court. 

2. Professional Fee Escrow Account 

On the Effective Date, the Debtors shall establish and fund the Professional Fee Escrow 
Account with Cash equal to the “Professional Fee Reserve Amount” described in Article II.B.3 
herein. The Professional Fee Escrow Account shall be maintained in trust solely for the 
Professionals and the other professionals with Professional Fee Claims.  The Debtors shall utilize 
the Funded Reserve Account (as defined in the DIP Approval Order) to fund the Professional Fee 
Escrow Account, provided that the Funded Reserve Account is not a limitation on the amount 
funded to the Professional Fee Escrow Account.  The Professional Fee Escrow Account and funds 
therein shall not be considered property of the Estates of the Debtors or the Wind Down Estate.  
The amount of Allowed Professional Fee Claims shall be paid in Cash to the Professionals by the 
Disbursing Agent or the Wind Down Administrator from the Professional Fee Escrow Account as 
soon as reasonably practicable after such Professional Fee Claims are Allowed, and the amount of 
all other Professional Fee Claims shall be paid in Cash to the applicable professionals by the 
Disbursing Agent or the Wind Down Administrator from the Professional Fee Escrow Account  
on the Effective Date.  After all such Professional Fee Claims have been paid in full, any remaining 
amount in the Professional Fee Escrow Account shall promptly be distributed to the Wind Down 
Estate and deemed Distributable Value and distributed to the holders of Prepetition Secured Party 
Claims without any further action or order of the Bankruptcy Court. 

3. Professional Fee Reserve Amount 

No later than five Business Days prior to the Effective Date, the Debtors shall solicit 
Professionals and the other professionals with Professional Fee Claims for estimates of their 
unpaid Professional Fee Claims before and as of the Effective Date, and such Professionals and 
other professionals shall deliver such estimate to the Debtors in writing via email two Business 
Days prior to the Effective Date; provided, however, that such estimate shall not be deemed to 
limit the amount of the fees and expenses that are the subject of any such professional’s final 
request for payment of Professional Fee Claims. If any professional does not timely provide an 
estimate, the Debtors may estimate the unpaid and unbilled fees and expenses of such professional.   

4. Post-Effective Date Fees and Expenses 

Except as otherwise specifically provided in the Plan, from and after the Effective Date, 
the Disbursing Agent, the Wind Down Estate, or the Wind Down Administrator (as applicable) 
shall, in the ordinary course of business and without any further notice or application to or action, 
order, or approval of the Bankruptcy Court, pay in Cash the reasonable, actual, and documented 
legal, professional, or other fees and expenses related to implementation of the Plan and 
Consummation incurred on or after the Effective Date by the Professionals and other professionals 
(including any fees related to the preparation of Professional fee applications). Upon the Effective 
Date, any requirement that Professionals comply with sections 327 through 331, 363, and 1103 of 
the Bankruptcy Code in seeking retention or compensation for services rendered after such date 
shall terminate, and the Debtors, the Wind Down Estate, or the Wind Down Administrator (as 
applicable) may employ and pay any Professional or other professional for fees and expenses 
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incurred after the Effective Date in the ordinary course of business without any further notice to 
or action, order, or approval of the Bankruptcy Court.  Notwithstanding the foregoing, in no 
circumstances shall the payment of any post-Effective Date fees and/or expenses and other Wind 
Down Estate Expenses exceed the amount of the Post-Sale Reserve. 

C. DIP Claims 

Notwithstanding anything to the contrary herein, in full and final satisfaction, settlement, 
release, and discharge of and in exchange for release of all DIP Claims, on the Effective Date, the 
DIP Claims shall: (i) be indefeasibly paid in Cash in full, or (ii) receive such other treatment as 
agreed by the Debtors and the applicable Holder of a DIP Claim. 

D. Adequate Protection Claims 

On the Effective Date, the Adequate Protection Claims shall (i) be paid in Cash in full or 
(ii) receive such other treatment as agreed by (a) to the extent such Adequate Protection Claims 
are held by the Prepetition Secured Parties, the Debtors and the Prepetition Secured Parties or  
(b) to the extent such Adequate Protection Claims are not held by a Prepetition Secured Party, the 
Debtors and the applicable Holder of such Adequate Protection Claims. 

E. Priority Tax Claims 

Except to the extent that a Holder of an Allowed Priority Tax Claim agrees to a less 
favorable treatment, in full and final satisfaction, settlement, release, and discharge of and in 
exchange for each Allowed Priority Tax Claim, each Holder of such Allowed Priority Tax Claim 
shall receive Cash in an amount equal to such Allowed Priority Tax Claim on the Effective Date 
or as soon as practicable thereafter or such other treatment consistent with the provisions of section 
1129(a)(9) of the Bankruptcy Code.   

F. Statutory Fees 

All Statutory Fees due and payable prior to, and that remain unpaid as of, the Effective 
Date shall be paid by the applicable Debtors on the Effective Date.  No statutory fees shall be paid 
on the initial funding of the Post-Sale Reserve or the GUC Trust.  Statutory fees shall only be paid 
on subsequent disbursement of Cash by the Wind Down Estate or the GUC Trust, as applicable.  
Any Statutory Fees that may be owed by the Debtors, the Wind Down Estate, or the GUC Trust, 
as applicable, after the Confirmation Date related to the reduction to Cash of non-Cash assets shall 
be paid by the Debtors, the Wind Down Estate, or the GUC Trust, as applicable, until the case is 
closed, dismissed, or converted.  If no disbursements are made by the Debtors, the Wind Down 
Estate, or the GUC Trust for any quarter post-confirmation, only the minimum statutory fee will 
be owed in accordance with 28 U.S.C. § 1930(a)(6).  The Wind Down Estate and the GUC Trust 
shall file post-confirmation operating reports with respect to their respective operations and 
disbursements until these Chapter 11 Cases are closed, dismissed, or converted to cases under 
chapter 7 of the Bankruptcy Code.  
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G. Restructuring Expenses 

The Debtors will promptly pay in full in Cash any Restructuring Expenses in accordance 
with the terms of the Restructuring Support Agreement and the DIP Approval Order.  To the extent 
any Restructuring Expenses remain unpaid on the Effective Date, such Restructuring Expenses 
shall constitute Allowed Administrative Expense Claims and shall be paid in full in Cash, subject 
to the Restructuring Support Agreement and the DIP Approval Order without the need to file a 
proof of such Claim and without further order of the Court.  On the Effective Date, the Disbursing 
Agent or the Wind Down Estate, as applicable, shall pay the Restructuring Expenses that have 
accrued and are unpaid as of the Effective Date. 

ARTICLE III. 
CLASSIFICATION AND TREATMENT OF CLAIMS AND INTERESTS 

A. Classification of Claims 

The Plan constitutes a separate Plan proposed by each Debtor.  Except for the Claims 
addressed in Article II of the Plan, all Claims and Interests are classified in the Classes set forth 
below in accordance with sections 1122 and 1123(a)(1) of the Bankruptcy Code.  A Claim or an 
Interest is classified in a particular Class only to the extent that the Claim or Interest fits within the 
description of that Class and is classified in other Class(es) to the extent that any portion of the 
Claim or Interest fits within the description of such other Class(es).  A Claim or an Interest also is 
classified in a particular Class for the purpose of receiving distributions under the Plan only to the 
extent that such Claim or Interest is an Allowed Claim or Interest in that Class and has not been 
paid, released, or otherwise satisfied prior to the Effective Date. 

The classification of Claims and Interests against the Debtors pursuant to the Plan is as 
follows: 

Class Claim or Interest Status Voting Rights 
1 Other Priority Claims  Unimpaired Presumed to Accept 

2 Other Secured Claims  Unimpaired Presumed to Accept 

3 Prepetition Secured Party 
Claims 

Impaired Entitled to Vote 

4 General Unsecured 
Claims 

Impaired Deemed to Reject 

5 Intercompany Claims Unimpaired/Impaired Presumed to Accept/Deemed to 
Reject 

6 Intercompany Interests Unimpaired/Impaired Presumed to Accept/Deemed to 
Reject 

7 KidKraft Intermediate 
Holdings, LLC Interests  

Impaired Deemed to Reject 
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B. Treatment of Claims and Interests 

1. Class 1 — Other Priority Claims 

a. Classification: Class 1 consists of all Other Priority Claims. 

b. Treatment: Except to the extent that a Holder of an Allowed Other Priority 
Claim agrees to less favorable treatment, in full and final satisfaction of 
such Allowed Other Priority Claim, each Holder of an Allowed Other 
Priority Claim will, (i) be paid in full in Cash or (ii) otherwise receive 
treatment consistent with the provisions of section 1129(a)(9) of the 
Bankruptcy Code, payable on the later of the Effective Date and the date 
that is 10 business days after the date on which such Other Priority Claim 
becomes an Allowed Other Priority Claim, in each case, or as soon as 
reasonably practicable thereafter; provided that in no event shall the amount 
paid in the aggregate for Administrative Expense Claims (excluding 
Professional Fee Claims) in accordance with Article II.A hereof, Priority 
Tax Claims under Article II.E hereof, and Other Priority Claims under this 
Article III.B exceed the Administrative Expense Claim, Priority Tax Claim, 
and Other Priority Claim Backstop Amount. 

c. Voting: Class 1 is Unimpaired under the Plan. Holders of Class 1 Other 
Priority Claims are conclusively presumed to have accepted the Plan 
pursuant to section 1126(f) of the Bankruptcy Code. Therefore, such 
Holders are not entitled to vote to accept or reject the Plan. 

2. Class 2 — Other Secured Claims  

a. Classification: Class 2 consists of all Other Secured Claims. 

b. Treatment: Except to the extent that a Holder of an Allowed Other Secured 
Claim agrees to less favorable treatment, in full and final satisfaction of 
such Allowed Other Secured Claim, at the option of Debtors or the Wind 
Down Estate, as applicable, each Holder shall receive either (i) cash equal 
to the full allowed amount of its claim, (ii) reinstatement of such holder’s 
claim, (iii) the return to or abandonment of the collateral securing such 
holder’s claim, or (iv) such other treatment as may otherwise be agreed to 
by such Holder and the Debtors. 

c. Voting: Class 2 is Unimpaired under the Plan. Holders of Class 2 Other 
Secured Claims are conclusively presumed to have accepted the Plan 
pursuant to section 1126(f) of the Bankruptcy Code. Therefore, such 
Holders are not entitled to vote to accept or reject the Plan. 

3. Class 3 — Prepetition Secured Party Claims 

a. Classification: Class 3 consists of all Prepetition Secured Party Claims. 
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b. Treatment: Except to the extent that the Holder of Prepetition Secured Party 
Claims agrees to less favorable treatment, in exchange for full and final 
satisfaction, settlement, release, and discharge of each Allowed Prepetition 
Secured Party Claim (which satisfaction, settlement, release, and discharge 
shall occur (i) on the Effective Date for all Prepetition Secured Party Claims 
other than the Wind Down Claims, and (ii) after the orderly wind down of 
the Debtors and other borrower and guarantors under the Prepetition Credit 
Agreement for all Wind Down Claims), each Holder of an Allowed 
Prepetition Secured Party Claim shall receive the remaining Distributable 
Value following payment of Administrative Expense Claims and Priority 
Tax Claims, DIP Claims, Other Priority Claims, Other Secured Claims, 
(which amount may be paid directly by the Purchaser on the Effective Date), 
and GUC Trust Interests (subject to the terms of the Global Settlement) on 
the Effective Date and any Distributable Value that is available for 
distribution after the Effective Date shall be promptly distributed by the 
Debtors or Wind Down Estate to holders of Prepetition Secured Party 
Claims. 

c. Voting: Class 3 is Impaired under the Plan. Holders of Class 3 Secured Party 
Claims will be entitled to vote to accept or reject the Plan. 

4. Class 4 — General Unsecured Claims 

a. Classification: Class 4 consists of all General Unsecured Claims. 

b. Treatment: On the Effective Date, all General Unsecured Claims will be 
canceled, released, extinguished and discharged, and Holders of General 
Unsecured Claims will receive no recovery or distribution on account of 
such claims; provided, however, that any Holder of Allowed General 
Unsecured Claims who timely makes a GUC Settlement Opt-In Election in 
compliance with the GUC Settlement Opt-In Procedures shall receive its 
Pro Rata share of 100% of the GUC Trust Interests.  

c. Voting: Class 4 is Impaired under the Plan.  Holders of Class 4 General 
Unsecured Claims will be conclusively deemed to have rejected the Plan 
pursuant to section 1126(g) of the Bankruptcy Code.  Therefore, such 
Holders will not be entitled to vote to accept or reject the Plan. 

5. Class 5 — Intercompany Claims 

a. Classification: Class 5 consists of all Intercompany Claims. 

b. Treatment:  All Intercompany Claims will be unaltered and otherwise 
unaffected by the Plan, or canceled on the Effective Date, in the Debtors’ 
discretion, with the consent of Purchaser. 

c. Voting: Class 5 is Unimpaired/Impaired under the Plan.  Holders of Class 5 
Intercompany Claims are proponents of the Plan within the meaning of 
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section 1129 of the Bankruptcy Code. Therefore, the vote of such Holders 
to accept or reject the Plan will not be solicited. 

6. Class 6 — Intercompany Interests 

a. Classification: Class 6 consists of all Intercompany Interests. 

b. Treatment: All Intercompany Interests shall be maintained under the Plan, 
solely for purposes of administrative convenience or canceled on the 
Effective Date, in the Debtors’ discretion, subject to the consent of the 
Prepetition Secured Parties and the Purchaser. 

c. Voting: Class 6 is Unimpaired/Impaired under the Plan. Holders of a Class 
6 Intercompany Interests are proponents of the Plan within the meaning of 
section 1129 of the Bankruptcy Code. Therefore, the vote of such Holders 
to accept or reject the Plan will not be solicited. 

7. Class 7 — KidKraft Intermediate Holdings, LLC Interests 

a. Classification: Class 7 consists of all KidKraft Intermediate Holdings, LLC 
Interests. 

b. Treatment: All prepetition Interests in KidKraft Intermediate Holdings, 
LLC will be canceled on the Effective Date and Holders shall receive no 
recovery or distribution on account of their Interests. 

c. Voting: Class 7 is Impaired under the Plan. For purposes of solicitation, it 
is presumed that Holders of Class 7 KidKraft Intermediate Holdings, LLC 
Interests shall not receive any distribution on account of such KidKraft 
Intermediate Holdings, LLC Interests and will be conclusively deemed to 
have rejected the Plan pursuant to section 1126(g) of the Bankruptcy Code. 
Therefore, such Holders will not be entitled to vote to accept or reject the 
Plan. 

C. Special Provision Governing Unimpaired or Reinstated Claims 

Nothing under the Plan shall affect the Debtors’, the Wind Down Estate’s, or the Wind 
Down Administrator’s (as applicable) claims, Causes of Action, rights, or defenses in respect of 
any Unimpaired Claims or Reinstated Claims, including all rights in respect of legal and equitable 
defenses to or setoffs or recoupment against any such Unimpaired Claims or Reinstated Claims.  

D. Confirmation Pursuant to Sections 1129(a)(10) and 1129(b) of the Bankruptcy Code 

Section 1129(a)(10) of the Bankruptcy Code shall be satisfied for purposes of 
Confirmation by acceptance of the Plan by one or more of the Classes entitled to vote pursuant to 
Article III.B of the Plan.  The Debtors reserve the right to modify the Plan in accordance with 
Article X of the Plan to the extent, if any, that Confirmation pursuant to section 1129(b) of the 
Bankruptcy Code requires modification, including by modifying the treatment applicable to a 
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Class of Claims or Interests to render such Class of Claims or Interests Unimpaired to the extent 
permitted by the Bankruptcy Code and the Bankruptcy Rules. 

E. Elimination of Vacant Classes 

Any Class of Claims that does not contain an Allowed Claim or a Claim temporarily 
Allowed by the Bankruptcy Court for voting purposes as of the date of the Confirmation Hearing 
shall be deemed eliminated from the Plan for purposes of voting to accept or reject the Plan and 
for purposes of determining acceptance or rejection of the Plan by such Class pursuant to section 
1129(a)(8) of the Bankruptcy Code. 

F. Voting Classes; Presumed Acceptance by Non-Voting Classes 

If a Class contains Claims eligible to vote and no Holder of Claims eligible to vote in such 
Class votes to accept or reject the Plan, the Plan shall be presumed accepted by such Class. 

G. Controversy Concerning Impairment 

If a controversy arises as to whether any Claims or Interests, or any Class of Claims or 
Interests, are Impaired, the Bankruptcy Court shall, after notice and a hearing, determine such 
controversy on or before the Confirmation Date 

H. Subordinated Claims 

The allowance, classification, and treatment of all Claims and Interests and the respective 
distributions and treatments under the Plan take into account and conform to the relative priority 
and rights of the Claims and Interests in each Class in connection with any contractual, legal, and 
equitable subordination rights relating thereto, whether arising under general principles of 
equitable subordination, section 510(b) of the Bankruptcy Code, or otherwise.  Pursuant to 
section 510 of the Bankruptcy Code, the Debtors, Wind Down Estate, the Wind Down 
Administrator, the GUC Trust, or the GUC Trustee (as applicable) reserve(s) the right to reclassify 
any Claim or Interest in accordance with any contractual, legal, or equitable subordination relating 
thereto. 

ARTICLE IV. 
MEANS FOR IMPLEMENTATION OF THE PLAN 

A. Means for Implementation  

1. Sale Transaction  

On the Effective Date, the applicable Debtors shall consummate the Sale Transaction and 
the Transferred Assets shall vest in the Purchaser free and clear of all Liens, Claims, charges, or 
encumbrances pursuant to section 1123 of the Bankruptcy Code and the CCAA and the Sale 
Transaction Documents; provided, that, the conditions precedent set forth in the Purchase 
Agreement shall have been satisfied or waived in accordance with the terms thereof.  Upon entry 
of the Sale Approval Order by the Bankruptcy Court and the Sale Recognition Order by the CCAA 
Court, all matters provided for under the Purchase Agreement and the other Sale Transaction 

Case 24-80045-mvl11    Doc 241    Filed 06/24/24    Entered 06/24/24 11:21:33    Desc
Main Document      Page 97 of 186Electronically issued / Délivré par voie électronique : 28-Jun-2024

Toronto Superior Court of Justice / Cour supérieure de justice
       Court File No./N° du dossier du greffe : CV-24-00720035-00CL



 

29 
4895-8166-4456 

Documents will be deemed authorized and approved without any requirement of further act or 
action by the Debtors or the Debtors’ governing bodies.  The applicable Debtors are authorized to 
execute and deliver, and to consummate the transactions contemplated by the Sale Transaction 
Documents, as well as to execute, deliver, file, record and issue any documents, or agreements in 
connection therewith, without further notice to or order of the Bankruptcy Court or the CCAA 
Court, act or action under applicable law, regulation, order, or rule or the vote, consent, 
authorization or approval of any Entity. 

In the alternative, the Plan shall serve as a motion under section 363 of the Bankruptcy 
Code to authorize the sale of the Transferred Assets pursuant to the terms of the Sale Transaction 
Documents.  Section 363(f) of the Bankruptcy Code provides that the Debtors’ assets may be sold 
free and clear of any and all liens, claims, interests, and encumbrances with any such liens, claims, 
interests, and encumbrances attaching to the proceeds of the Sale Transaction.  The Debtors submit 
that the Sale Transaction satisfies the requirements of section 363(f) of the Bankruptcy Code.  To 
the extent a party objects to Sale Transaction on the basis that it holds a lien or encumbrance on 
the Transferred Assets, the Debtors believe that any such party could be compelled to accept a 
monetary satisfaction of such claims under section 365(f)(5) of the Bankruptcy Code and the 
CCAA.  In addition, to the extent the Debtors discover any party may hold a lien on all, or a portion 
of, the Assets, the Debtors have provided such party with notice of, and an opportunity to object 
to, the Sale Transaction.  Absent objection, each such party will be deemed to have consented to 
the sale of the Transferred Assets.   

Except as otherwise expressly provided in the Sale Transaction Documents, (a) the 
Purchaser and all of its Affiliates shall not be liable for any Claims against the Debtors or any of 
their predecessors or direct or indirect subsidiaries, and (b) neither the Purchaser nor any of its 
affiliates shall have successor or vicarious liabilities of any kind or character, including under any 
theory of successor or transferee liability, labor, employment, tort, products liability, or benefits 
law, whether known or unknown as of the closing, then existing or hereafter arising, whether fixed 
or contingent, asserted or unasserted, liquidated or unliquidated, in each case, with respect to the 
Debtors or any obligations of the Debtors arising prior to the closing, including liabilities on 
account of any taxes arising, accruing or payable under, out of, in connection with, or in any way 
relating to the operation of the Debtors prior to the closing (except as otherwise expressly provided 
in the Sale Transaction Documents).  For the avoidance of doubt, any Avoidance Actions 
purchased by the Purchaser will not be pursued by the Purchaser. 

The transactions contemplated by the Sale Transaction Documents are undertaken by the 
applicable Debtors and the Purchaser without collusion and in good faith, as that term is defined 
in section 363(m) of the Bankruptcy Code, and accordingly, the reversal or modification on appeal 
of the authorization provided therein to consummate the Sale Transaction shall not affect the 
validity of such sale, unless such authorization and consummation of such sale are duly stayed 
pending such appeal.  The Purchaser is a good faith purchaser within the meaning of section 
363(m) of the Bankruptcy Code and, as such, is entitled to the full protections of section 363(m) 
of the Bankruptcy Code. 
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2. Break-Up Fee and Expense Reimbursement 

Consistent with the Sale Transaction Documents, the payment of the Break-Up Fee and 
Expense Reimbursement for the Purchaser are hereby authorized in the event: (i) the Debtors that 
are party to the Purchase Agreement consummate or enter into a Qualifying Alternative 
Transaction and the Purchase Agreement is terminated in connection therewith; (ii) the Debtors 
that are party to the Purchase Agreement publicly announce or support any plan of reorganization 
or plan of liquidation other than the Plan and other than a plan that includes a conversion of any 
of the Chapter 11 Cases to chapter 7 of the Bankruptcy Code or that would not prevent or materially 
delay consummation of the Closing (as defined in the Purchase Agreement) in accordance with 
the terms of the Purchase Agreement; or (iii) the board of directors or board of managers, as 
applicable, of any Debtor that is party to the Purchase Agreement determines, in good faith based 
upon advice of outside legal counsel, that proceeding with the Purchase Agreement or the 
transactions contemplated thereunder (including the Plan or solicitation of the Plan) or taking any 
action (or refraining from taking any action) in relation thereto, would be inconsistent with the 
exercise of its fiduciary duties under applicable law, and the Purchase Agreement is terminated in 
connection therewith (in each of the foregoing cases as further set forth in and subject to the terms 
of the Purchase Agreement).  The potential remedy of the Break-Up Fee and Expense 
Reimbursement was a condition of the Purchaser entering into the Purchase Agreement, which is 
the best option for the Debtors to maximize the value of their estates.  The Break-Up Fee and 
Expense Reimbursement are the product of arm’s-length, good faith negotiations among the 
Debtors and the Purchaser, and as a result, the Debtors believe that the agreement to pay such fees 
to the Purchaser (if and when the same become due to the Purchaser pursuant to, and in accordance 
with the terms and conditions in, the Purchase Agreement) is a valid exercise of their business 
judgment and should be approved if required under the Sale Transaction Documents.   

3. Transactions with Netherlands Affiliates 

On or prior to the closing of the transactions contemplated by the Purchase Agreement, the 
assets of the Netherlands Subsidiaries that would otherwise be Transferred Assets under the 
Purchase Agreement if such assets were owned by a Seller (as defined in the Purchase Agreement) 
shall be sold to KidKraft, or another Debtor designated by KidKraft, in exchange for the portion 
of the Purchase Price attributable to such assets (the “Netherlands Asset Sale”).  The transactions 
contemplated by the Netherlands Asset Sale are undertaken by the Netherlands Subsidiaries and 
the Debtors without collusion and in good faith.  The Netherlands Subsidiaries’ assets that do not 
become Transferred Assets shall be liquidated with the consent of the Prepetition Secured Parties 
and the Netherlands Subsidiaries (the “Netherlands Liquidation”). The Netherlands Subsidiaries 
will create a right of pledge in favor of the Prepetition Secured Parties over the proceeds of the 
Netherlands Asset Sale and the proceeds of the Netherlands Liquidation. 

The proceeds of the Netherlands Asset Sale (i.e. the Foreign Sale Reserve) and proceeds 
of the Netherlands Liquidation, in each case with the consent of the Prepetition Secured Parties, 
shall be used to implement the orderly out-of-court wind down of the Netherlands Subsidiaries  
(the “Netherlands Wind Down,” collectively, with the Netherlands Asset Sale and Netherlands 
Liquidation, the “Netherlands Transactions”).   
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To the extent proceeds of the Netherlands Asset Sale (i.e. the Foreign Sale Reserve) or 
Netherlands Liquidation remain, after the Netherlands Wind Down is complete, such proceeds 
shall be distributed to the Prepetition Secured Parties in a manner to be determined by the 
Prepetition Secured Parties, the Debtors, and the Wind Down Administrator, as applicable, and 
the Netherlands Subsidiaries.  Following the distribution of such proceeds, the Prepetition Secured 
Parties and the Netherlands Subsidiaries shall execute a mutual release of all Claims and Causes 
of Action. 

Upon the Bankruptcy Court entering the Sale Approval Order, the Netherlands Asset Sale 
will be deemed authorized and approved without any requirement or further act or action by the 
Debtors or the Debtors’ governing bodies.   

4. Vesting of Wind Down Estate Assets in the Wind Down Estate 

Except as otherwise provided in the Plan, the Plan Supplement, or the Confirmation Order, 
on the Effective Date, all Wind Down Estate Assets (including all interests, rights, and privileges 
related thereto) and all GUC Trust Assets (solely until the GUC Trust Assets Transfer occurs) in 
each Estate and all Causes of Action that are retained under the Plan shall vest in the Wind Down 
Estate, to be administered by the Wind Down Administrator in accordance with the Plan, free and 
clear of all Claims, Liens, and encumbrances (except for the Wind Down Claims) to the fullest 
extent provided by section 363 or 1123 of the Bankruptcy Code; provided that, for the avoidance 
of doubt, no Assets that are, or shall be, transferred to Purchaser as Transferred Assets before or 
after the Effective Date in accordance with the Purchase Agreement and the Sale Approval Order 
shall vest in the Wind Down Estate. 

The vesting of the Wind Down Estate Assets, as authorized by the Plan, shall not be 
construed to destroy or limit any such Assets or rights or be construed as a waiver of any right, 
and such rights may be asserted by the Wind Down Estate as if such Asset or right was still held 
by the Debtors. 

On the next Business Day following the GUC Settlement Opt-In Election Deadline, the 
Wind Down Estate shall complete the GUC Trust Assets Transfer. 

5. Wind Down Administrator 

The Wind Down Administrator shall be selected by the Debtors, with the consent of the 
Prepetition Secured Parties and the DIP Secured Parties.  The Wind Down Administrator shall be 
the successor to and representative of the Estate of each of the Debtors appointed pursuant to 
section 1123(b)(3)(B) of the Bankruptcy Code.  The powers, rights, and responsibilities of the 
Wind Down Administrator shall include the authority and responsibility to fulfill the obligations 
of the Plan consistent with the Confirmation Order.   

On the Effective Date, the authority, power, and incumbency of the Persons acting as 
managers, directors, and officers of the Debtor entities comprising the Wind Down Estate shall 
vest in the Wind Down Administrator.  The Wind Down Administrator shall be appointed the sole 
manager, sole director, and sole officer of the Debtor entities comprising the Wind Down Estate, 
as applicable, and shall succeed to the powers of the Debtors’ managers, directors, and officers.  
From and after the Effective Date, the Wind Down Administrator shall be the sole Representative 
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of the Wind Down Estate and shall have the authority to sell, liquidate, or otherwise dispose of 
any and all of the Wind Down Estate Assets without any additional notice to or approval from the 
Bankruptcy Court. 

In the event the Wind Down Administrator becomes incapacitated or unable to continue 
serving in such role for any reason, the Prepetition Secured Parties shall select a suitable 
replacement Wind Down Administrator as promptly as possible without the need for any further 
action or order of the Bankruptcy Court. 

6. Wind Down Transactions  

The Wind Down Administrator shall retain the authority to take all necessary actions to 
wind down the operations of the Wind Down Estate and dissolve the entities comprising the Wind 
Down Estate, to the extent required by applicable law.  Subject in all respects to the terms of this 
Plan, the Wind Down Administrator shall have the power and authority to take any action 
necessary to dissolve the entities comprising the Wind Down Estate, and may:  (i) file a certificate 
of dissolution for the Wind Down Estate, together with all other necessary corporate and company 
documents, to effect the dissolution of the Wind Down Estate under applicable laws; (ii) complete 
and file all final or otherwise required federal, state, and local tax returns and pay all required 
taxes, and pursuant to section 505(b) of the Bankruptcy Code, request an expedited determination 
of any unpaid tax liability of any of the Debtors, their respective Estates, or the entities comprising 
the Wind Down Estate for any tax incurred during the administration of these Chapter 11 Cases, 
as determined under applicable tax laws; and (iii) represent the interests of the Debtors, their 
respective Estates, and entities comprising the Wind Down Estate before any taxing authority in 
all tax matters, including any action, suit, proceeding, or audit.   

Any applicable filing by the Wind Down Administrator of any certificates of dissolution 
(or similar documentation) of the entities comprising the Wind Down Estate shall be authorized 
and approved in all respects without further action under applicable law, regulation, order, or rule, 
including any action by the stockholder, members, officers, board of directors, or board of 
managers of the Debtors or any of their respective Affiliates.  As the entities comprising the Wind 
Down Estate will be dissolved upon completion of the administration of this Plan, no new 
corporate organizational documents will be executed by the Wind Down Administrator. 

For the avoidance of doubt, the Wind Down Administrator shall not be empowered to 
perform any actions designated to the GUC Trust or the GUC Trustee under the Plan or the GUC 
Trust Agreement.  

7. Fees and Expenses of the Wind Down Administrator 

The Wind Down Estate Expenses shall be paid after the Effective Date solely using the  
Post-Sale Reserve.  The Wind Down Administrator, on behalf of the Wind Down Estate, may 
employ, without further order of the Bankruptcy Court, professionals (including professionals 
previously employed by the Debtors) to assist in carrying out duties for the Wind Down Estate and 
may compensate and reimburse the expenses of such professionals in the ordinary course, without 
further order of the Bankruptcy Court, subject to the Post-Sale Reserve. 
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8. Settlement of Claims 

Except as otherwise provided in the Plan, on and after the Effective Date, the Wind Down 
Administrator may compromise or settle any Claims related to the Wind Down Estate Assets 
without supervision or approval by the Bankruptcy Court and free of any restrictions of the 
Bankruptcy Code or Bankruptcy Rules and may pay the charges that it incurs on or after the 
Effective Date for Wind Down Estate Expenses, professionals’ fees, disbursements, expenses, or 
related support services (including fees relating to the preparation of Professional fee applications) 
without application to the Bankruptcy Court. 

9. Sales of Assets by the Wind Down Estate 

The Wind Down Administrator may conduct any sales or liquidations of De Minimis 
Assets on any terms it deems reasonable, subject to the consent of the Prepetition Secured Parties 
(with such consent not to be unreasonably withheld), without further order of the Bankruptcy 
Court.  In lieu of conducting sales or liquidating its assets, with the consent of the Prepetition 
Secured Parties, the Wind Down Administrator may transfer any Wind Down Estate Assets to the 
Prepetition Secured Parties free and clear of all liens, claims, and encumbrances after the Effective 
Date. 

10. Abandonment of Assets by the Wind Down Estate 

The Wind Down Administrator may, with the consent of the Prepetition Secured Parties, 
on no less than 14 days’ written notice to the U.S. Trustee, abandon any Wind Down Estate Assets 
which the Wind Down Administrator determines are burdensome to the Wind Down Estate, 
including any pending adversary proceeding or other legal action commenced or commenceable 
by any Debtor prior to the Effective Date; provided that if the U.S. Trustee provides a written 
objection to the Wind Down Administrator prior to the expiration of such 14 day period with 
respect to the proposed abandonment of any Wind Down Estate Asset, then such property may be 
abandoned only pursuant to an order by the Bankruptcy Court. 

11. Plan Distributions 

a. Sources of Consideration for Plan Distributions 

On the Effective Date, the Debtors will fund the Debtors’ distributions under the Plan with 
(i) the proceeds of the Sale Transaction, subject in all respects to amounts held-back in accordance 
with the Purchase Agreement, (ii) the Administrative Expense Claim, Priority Tax Claim, and 
Other Priority Claim Backstop Amount, (iii) the Debtors’ available Cash on hand, and (iv) with 
the consent of the DIP Secured Parties, the proceeds of the DIP Facility.  After the Effective Date, 
other than with respect to funds held in the Professional Fee Escrow Account, the Post-Sale 
Reserve shall be held in a separate account from any other funds held by the Wind Down Estate. 

b. Professional Fee Escrow Account 

The Professional Fee Reserve Amount shall be held in trust in a segregated Professional 
Fee Escrow Account by the Wind Down Administrator for distributions or payment in accordance 
with the terms of Article II of the Plan.  
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12. Corporate Existence 

On or after the Effective Date, each of the Debtors will be subject to a Dissolution 
Transaction.  The equity or membership interests of each Debtor entity that is not subject to a 
Dissolution Transaction on the Effective Date will vest in the Wind Down Estate pursuant to this 
Plan.  For the avoidance of doubt, the Debtor entities that are not subject to a Dissolution 
Transaction on the Effective Date will continue to exist after the Effective Date for the limited 
purpose of completing the GUC Trust Assets Transfer and the Wind Down Transactions.  Promptly 
after completing the Wind Down Transactions, such entities shall be dissolved by the Wind Down 
Administrator. 

13. Dissolution Transactions  

On or after the Effective Date, the Debtors or the Wind Down Administrator will enter into 
such Dissolution Transactions and will take such actions as may be necessary or appropriate to 
merge, dissolve, or otherwise terminate the corporate existence of the Debtors.  The actions to 
effect the Dissolution Transactions may include:  (i) the execution and delivery of appropriate 
agreements or other documents of transfer, merger, consolidation, disposition, liquidation, or 
dissolution containing terms that are consistent with the terms of the Plan and that satisfy the 
requirements of applicable law, as well as other terms to which these entities may agree; (ii) the 
execution and delivery of appropriate instruments of transfer, assignment, assumption, or 
delegation of any asset, property, right, liability, duty or obligation on terms consistent with the 
terms of the Plan and having such other terms as these entities may agree; (iii) the filing of 
appropriate certificates or articles of merger, consolidation, continuance, or dissolution or similar 
instruments with the applicable governmental authorities; and (iv) the taking of all other actions 
that the Wind Down Administrator determines to be necessary or appropriate, including making 
other filings or recordings that may be required by applicable law in connection with the 
Dissolution Transactions. 

14. Recourse Solely to Wind Down Estate Assets 

All Claims against the Debtors and against the GUC Trust are deemed satisfied, waived, 
and released as to the Debtors and the GUC Trust, as applicable, in exchange for the treatment of 
such Claims under the Plan or the distributions made from the GUC Trust, and Holders of Allowed 
Claims against any Debtor will have recourse solely to the Wind Down Estate Assets (and, in the 
case of the Prepetition Secured Parties, to the unused amounts, if any, of the Post-Sale Reserve 
and Professional Fee Escrow Account) for the payment of their Allowed Claims in accordance 
with the terms of the Plan.  There will be no recourse for claims other than as to non-Debtors. 

15. Cancellation of Existing Securities and Agreements 

On the Effective Date, except to the extent otherwise expressly provided in the Plan 
(including with respect to the Prepetition Credit Agreement Documents), (i) all notes, bonds, 
debentures, instruments, certificates, credit agreements, indentures, collateral documents, 
guarantees, filings, recordings, registrations, and other documents and instruments evidencing, 
securing, or governing Claims or Interests, and any Interests that are not represented by certificates 
or other instruments, shall be canceled, terminated, released, and surrendered automatically 
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without any action on the part of any party, (ii) all Liens of any nature or any assets of any Debtor 
securing, or purporting to secure, such Claims shall be fully, finally, and irrevocably released and 
extinguished automatically without any action on the part of any party (and (x) the Debtors are 
hereby irrevocably authorized to make such filings, recordings, registrations, and notifications, 
and take such other actions, as the Debtors shall deem necessary or advisable to carry out such 
release and extinguishment and (y) the holders of such Claims shall take such actions and execute 
such instruments as the Debtors may reasonably request to carry out such release and 
extinguishment) and (iii) the obligations of the Debtors in respect of such Claims or in any way 
related thereto or arising therefrom (except with respect to any Indemnification Obligations, which 
obligations shall be assumed and assigned as set forth in Article V.G of the Plan) shall be deemed 
satisfied in full, terminated, canceled, released, and of no force or effect against the Debtors or the 
Wind Down Estate, without any further action on the part of the Debtors, the Wind Down Estate, 
or any other Person.  Holders of or parties to such canceled instruments, Securities, and other 
documentation will have no rights arising from or relating to such instruments, Securities, and 
other documentation, or the cancellation thereof, except the rights provided for pursuant to the 
Plan.  To the extent applicable, the Debtors’ corporate charters shall be deemed amended by the 
Confirmation Order to provide that no nonvoting equity securities will be issued and to otherwise 
comply with the requirements of section 1123(a)(6) of the Bankruptcy Code. 

Notwithstanding anything to the contrary herein, but subject to any applicable provisions 
of Articles IV and VI of the Plan, the Prepetition Credit Agreement Documents shall continue in 
effect as between all Debtors and the non-Debtors party thereto until the wind down of the Debtors 
and the Netherlands Wind Down is complete.  Following completion of the wind down of the 
Debtors and the Netherlands Wind Down and distribution of the proceeds after the Netherlands 
Wind Down is complete, if any, to the Prepetition Secured Parties, as provided in Article IV of the 
Plan, the Prepetition Credit Agreement Documents shall be canceled and surrendered and the 
obligations of the Debtors thereunder or in any way related thereto shall be deemed satisfied in 
full, canceled, and of no force or effect against the Debtors or the Wind Down Estate, without any 
further action on the part of the Debtors, the Wind Down Estate, or any other Person.  Except as 
provided in the Plan (including Article VI of the Plan), on the Effective Date, the Prepetition Credit 
Agreement Agent, its respective agents, successors, and assigns shall be automatically and fully 
discharged of all of their duties and obligations associated with the Prepetition Credit Agreement 
Documents (as applicable).  The commitments and obligations (if any) of the Prepetition Credit 
Agreement Lenders to extend any further or future credit or financial accommodations to any of 
the Debtors, any of their respective subsidiaries, including, any non-Debtors, or any of their 
respective successors or assigns under the Prepetition Credit Agreement Documents shall fully 
terminate and be of no further force or effect on the Effective Date. 

16. Release of Liens 

Except for the Wind Down Claims (which include the Prepetition Secured Party Liens 
securing such Claims), and as otherwise provided in the Plan or in any contract, instrument, release 
or other agreement or document entered into or delivered in connection with the Plan, on the 
Effective Date concurrently and consistent with the treatment provided for Claims and Interests in 
Article III, all mortgages, deeds of trust, Liens against, security interests in, or other encumbrances 
or interests in property of any Estate shall be deemed fully released and discharged.  After the wind 
down of the Debtors and the Netherlands Wind Down is complete and after the proceeds of the 
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Netherlands Asset Sale and Netherlands Liquidation, if any, are indefeasibly distributed in Cash 
to the Prepetition Secured Parties as provided in Article IV of the Plan, all mortgages, deeds of 
trust, Liens against, security interests in, or other encumbrances or interests in property of any 
Estate on account of the Wind Down Claims shall be deemed fully released and discharged.  
Notwithstanding anything contained herein to the contrary, until completion of the wind down of 
the Debtors and the Netherlands Wind Down and distribution of the proceeds after the Netherlands 
Wind Down is complete, if any, to the Prepetition Secured Parties, as provided in Article IV of the 
Plan, the Plan shall not operate as a waiver of any right, power or remedy of the Prepetition Agent 
or Prepetition Lenders, or constitute a waiver of any provision of the Prepetition Credit Agreement 
Documents in respect of any non-Debtor affiliate of the Debtors party thereto and the obligations 
of the non-Debtor affiliates thereunder shall remain in full force and effect. 

17. Corporate Governance, Directors and Officers. 

a. Certificates of Incorporation and Bylaws 

Consistent with the Plan, all existing certificates of incorporation and by-laws will be 
canceled; accordingly, no new certificates of incorporation and by-laws will be necessary for any 
Debtors.  Certain of the Debtor entities comprising the Wind Down Estate will continue to exist 
after the Effective Date for the purpose of completing the GUC Trust Assets Transfer and the Wind 
Down Transactions.   

b. Directors and Officers 

As of the Effective Date, the term of the current members of the boards of directors or 
boards of managers, as applicable, of KidKraft and its Debtor Affiliates shall expire automatically 
and each person serving as a director of KidKraft and each of its Debtor Affiliates shall be removed 
and shall be deemed to have resigned and cease to serve automatically.  Consistent with the Plan, 
each of the Estates will vest in the Wind Down Estate effective as of the Effective Date and, thus, 
no individuals will serve as directors, officers, or voting trustees after the Effective Date for any 
Debtors.  The Wind Down Administrator will be the sole member, manager, director, officer, or 
other governing body or controlling authority of each Debtor entity that is not subject to a 
Dissolution Transaction on the Effective Date.   

18. Insurance Policies 

To the extent that any of the Debtors’ insurance policies constitute Executory Contracts, 
such insurance policies and any agreements, documents, or instruments relating thereto, are treated 
as and deemed to be Executory Contracts under the Plan and shall be assumed by the Debtors and 
assigned to the Wind Down Estate on the Effective Date.  All other insurance policies shall vest 
in the Wind Down Estate. 

19. D&O Liability Insurance Policies 

Notwithstanding anything in the Plan to the contrary, as of the Effective Date, the Debtors 
shall be deemed to assume and vest in the Wind Down Estate all D&O Liability Insurance Policies 
(including tail coverage liability insurance) pursuant to section 365(a) of the Bankruptcy Code, to 
the extent they are Executory Contracts.  Entry of the Confirmation Order will constitute the 
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Bankruptcy Court’s approval of the Debtors’ assumption of each of the D&O Liability Insurance 
Policies, to the extent they are Executory Contracts.  Notwithstanding anything to the contrary 
contained in the Plan, Confirmation of the Plan shall not discharge, impair, or otherwise modify 
any indemnity obligations assumed by the foregoing assumption of the D&O Liability Insurance 
Policies, and each such indemnity obligation will be deemed and treated as an Executory Contract 
that has been assumed by the Debtors under the Plan as to which no Proof of Claim need be Filed, 
and shall survive the Effective Date.  On the Effective Date, all D&O Liability Insurance Policies 
shall vest in the Wind Down Estate consistent with the Confirmation Order without further order 
of the Bankruptcy Court. 

20. Preservation of Causes of Action 

Except as provided in the Plan, or in any contract, instrument, release, or other agreement 
entered into or delivered in connection with the Plan, in accordance with section 1123(b) of the 
Bankruptcy Code, the Wind Down Estate will retain and may enforce any claims, demands, rights, 
and causes of action that any Estate may hold against any Person to the extent not satisfied, settled, 
and released under the Plan or otherwise, including the Retained Causes of Action; provided that, 
the Wind Down Estate will not retain any Causes of Action (including Avoidance Actions) that 
are assigned to Purchaser as Transferred Assets in connection with the Sale Transaction that may 
be included in the GUC Trust Assets and transferred to the GUC Trust or are transferred to the 
GUC Trust in accordance with the Plan.  The Wind Down Administrator may pursue any such 
retained claims, demands, rights, or causes of action, as appropriate, in accordance with the best 
interests of the Wind Down Estate.  Except to the extent any such claim is specifically satisfied, 
settled, and released herein, in accordance with and subject to any applicable law, the Debtor’s 
inclusion or failure to include any Cause of Action on the List of Retained Causes of Action shall 
not be deemed an admission, denial, or waiver of any claims, demands, rights, or causes of action 
that the Debtor or Estate may hold against any Person.  Except to the extent any such claim is 
specifically satisfied, settled, and released herein, the Debtor intends to preserve those claims, 
demands, rights, or causes of action designated as Retained Causes of Action.  For the avoidance 
of doubt, in no instance will any Cause of Action preserved pursuant to this Article IV.A.20 include 
any claim or Cause of Action with respect to, or against, a Released Party. 

21. Substitution in Pending Legal Actions 

On the Effective Date, the Wind Down Estate or the Wind Down Administrator, as 
applicable, shall be deemed to be substituted as the party to any litigation in which the Debtors are 
a party, including (but not limited to) (i) pending contested matters or adversary proceedings in 
the Bankruptcy Court or the CCAA Court, (ii) any appeals of orders of the Bankruptcy Court, and 
(iii) any state court or federal or state administrative proceedings or equivalent in Canada or any 
other applicable jurisdiction pending as of the Petition Date. The Wind Down Administrator and 
its professionals are not required to, but may, take such steps as are appropriate to provide notice 
of such substitution. 

22. Effectuating Documents; Further Transactions 

The Debtors (prior to the Effective Date) and the Wind Down Administrator (on or after 
the Effective Date) are authorized to and may issue, execute, deliver, file, or record such contracts, 
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securities, instruments, releases, and other agreements or documents and take such actions as may 
be necessary or appropriate to effectuate, implement, and evidence the terms and conditions of the 
Plan, the Purchase Agreement, and the Dissolution Transactions, in each case, in the name of and 
on behalf of any Debtor or the Wind Down Estate, as applicable, without the need for any 
approvals, authorizations, or consents except those expressly required pursuant to the Plan. 

Pursuant to section 1146(a) of the Bankruptcy Code, the following will not be subject to 
any document recording tax, stamp tax, conveyance fee, intangibles or similar tax, real estate 
transfer tax, sales or use tax, mortgage recording tax, Uniform Commercial Code filing or 
recording fee, regulatory filing or recording fee or other similar tax or governmental assessment: 
(a) any transfer made by the Debtors to the Wind Down Estate; (b) any transfer made by the 
Debtors and, if applicable, the Wind Down Estate to the Purchaser pursuant to the Plan, the 
Purchase Agreement, and/or the Sale Order; (c) any sales made by the Wind Down Estate to 
liquidate such assets in the trust and convert such assets into Cash; (d) the making or assignment 
of any lease or sublease; (e) any Dissolution Transaction; and (f) the making or delivery of any 
deed or other instrument of transfer under, in furtherance of or in connection with the Plan, 
including any merger agreements, agreements of consolidation, restructuring, disposition, 
liquidation or dissolution, deeds, bills of sale, or assignments executed in connection with any of 
the foregoing or pursuant to the Plan. 

B. Restructuring Support Agreement 

Upon the later of (i) the Effective Date or (ii) the consummation of the Sale Transaction, 
any surviving obligations under the Restructuring Support Agreement shall terminate on a final 
basis. 

C. Global Settlement 

1. GUC Trust 

On the Effective Date, the GUC Trust will be established with the primary purpose of 
liquidating the GUC Trust Assets and making distributions to GUC Trust Beneficiaries on account 
of their Allowed General Unsecured Claims.     

Subject to and to the extent set forth in the Plan, the Confirmation Order, the GUC Trust 
Agreement, or any other order of the Bankruptcy Court entered in connection therewith, the GUC 
Trust shall be empowered to: (a) perform all actions and execute all agreements, instruments, and 
other documents necessary to implement the terms of the Plan to the extent applicable to the GUC 
Trust; (b) establish, maintain, and administer the GUC Trust Accounts; (c) accept, preserve, 
receive, collect, manage, invest, sell, liquidate, transfer, supervise, and protect, as applicable, the 
GUC Trust Assets (directly or through its professionals or a Disbursing Agent), in accordance with 
the Plan; (d) subject to the GUC Trust Agreement, the Plan, and the Confirmation Order, as 
applicable, review, reconcile, settle, or object to all General Unsecured Claims that are not Allowed 
Claims as of the Effective Date pursuant to the procedures for allowing or disputing Claims 
prescribed in the Plan; (e) calculate and make distributions of the proceeds of the GUC Trust Assets 
to Holders of Allowed General Unsecured Claims that are GUC Trust Beneficiaries in accordance 
with the terms of the Plan and the GUC Trust Agreement and otherwise implement the terms of 
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the Plan to the extent applicable to the GUC Trust; (f) retain, compensate, and employ 
professionals to represent or advise the GUC Trust; (g) file, in accordance with the GUC Trust 
Agreement, appropriate tax returns on behalf of the GUC Trust and pay any and all taxes or other 
obligations arising in connection therewith; (h) exercise such other powers as may be vested in the 
GUC Trust under the GUC Trust Agreement and the Plan, or as are deemed by the GUC Trustee 
to be necessary and proper to implement the provisions of the Plan and the GUC Trust Agreement; 
and (i) terminate the GUC Trust in accordance with the terms of the GUC Trust Agreement.  For 
the avoidance of doubt, the GUC Trust shall not be empowered with performing any actions 
designated to the Wind Down Estate created pursuant to Article IV.A of the Plan and shall have 
no authority to pursue any Claims or Causes of Action against Released Parties or Exculpated 
Parties. 

Notwithstanding anything to the contrary in this Article IV.C, the GUC Trust shall have 
no objective to continue or engage in the conduct of a trade or business except to the extent 
reasonably necessary to, and consistent with, the GUC Trust’s purpose as described herein and in 
the GUC Trust Agreement and as may be reasonably necessary to conserve and protect the GUC 
Trust Assets and provide for the orderly liquidation and distribution thereof. Accordingly, the GUC 
Trustee shall, in an orderly manner, liquidate the GUC Trust Assets and make timely distributions 
pursuant to the Plan and not unduly prolong the duration of the GUC Trust. 

The GUC Trust Beneficiaries, who will be treated as grantors and deemed owners for 
federal income tax purposes, will be holders of GUC Trust Interests. The GUC Trust shall file 
federal income tax returns for the GUC Trust as a grantor trust pursuant to Section 671 of the Tax 
Code and the Treasury Regulations promulgated thereunder. The parties shall not take any position 
on their respective tax returns with respect to any other matter related to taxes that is inconsistent 
with treating the GUC Trust as a “liquidating trust” within the meaning of Treasury Regulation 
Section 301.7701-4(d), unless any party receives definitive guidance from the Internal Revenue 
Service. 

The GUC Trust shall be responsible for paying any (i) U.S. Trustee fees accruing in relation 
to disbursements by the GUC Trust and (ii) taxes related to the GUC Trust Assets or the liquidation 
thereof.  Any professionals hired by the GUC Trustee will be compensated for services in such 
capacity solely from the GUC Trust Assets or proceeds thereof. 

2. Funding of and Transfer of Assets into the GUC Trust 

Except as otherwise provided in the Plan or the Confirmation Order, on the next Business 
Day following the GUC Settlement Opt-In Election Deadline, the Wind Down Estate shall 
complete the GUC Trust Assets Transfer, and all such assets shall vest in the GUC Trust on such 
date, to be administered by the GUC Trustee in accordance with the Plan and the GUC Trust 
Agreement.  Except as set forth in the Plan, the GUC Trust Assets shall be transferred to the GUC 
Trust free and clear of all Claims, Liens, and encumbrances to the fullest extent provided by section 
363 or 1123 of the Bankruptcy Code.  All Cash amounts funded into the GUC Trust from the 
Debtors shall be funded by the U.S. Debtors. 

For all federal and applicable state and local income tax purposes, all Persons (including 
without limitation the Debtors, the GUC Trustee and the GUC Trust Beneficiaries) will treat the 
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transfers and assignment of the GUC Trust Assets to the GUC Trust for the benefit of the GUC 
Trust Beneficiaries as (a) a transfer of the GUC Trust Assets directly to the GUC Trust 
Beneficiaries followed by (b) the transfer of the GUC Trust Assets by the GUC Trust Beneficiaries 
to the GUC Trust. The GUC Trust will be treated as a grantor trust for federal tax purposes and, to 
the extent permitted under applicable law, for state and local income tax purposes. The GUC Trust 
Beneficiaries will be treated as the grantors and deemed owners of their allocable portion of the 
GUC Trust Assets for federal income tax purposes. 

The fair market value of the portion of the GUC Trust Assets that is treated for U.S. federal 
income tax purposes as having been transferred to each GUC Trust Beneficiary will be determined 
by the GUC Trustee, and all parties (including, without limitation, the GUC Trustee and the GUC 
Trustee Beneficiaries) must utilize such fair market values determined by the GUC Trustee for 
federal and applicable state and local income tax purposes. 

The GUC Trust’s taxable income, gain, loss, deduction or credit will be allocated to the 
GUC Trust Beneficiaries in accordance with their relative beneficial interests in the GUC Trust 
during the applicable taxable period. Such allocation will be binding on all parties for federal and 
applicable state and local income tax purposes, and the parties will responsible for the payment of 
any federal, state and local income tax due on the income and gain so allocated to them. 

The act of transferring the GUC Trust Assets, as authorized by the Plan, shall not be 
construed to destroy or limit any such assets or rights or be construed as a waiver of any right, and 
such rights may be asserted by the GUC Trust as if the asset or right was still held by the Debtors. 

3. GUC Trustee 

Solely with respect to the GUC Trust Assets and the administration of General Unsecured 
Claims, the GUC Trustee shall be the successor to and representative of the Estate of each of the 
Debtors appointed pursuant to section 1123(b)(3)(B) of the Bankruptcy Code.  The powers, rights, 
and responsibilities of the GUC Trustee shall be specified in the GUC Trust Agreement and shall 
include the authority and responsibility to fulfill the items identified in the Plan.  Other rights and 
duties of the GUC Trustee and the GUC Trust Beneficiaries shall be as set forth in the GUC Trust 
Agreement. 

The Committee shall select the GUC Trustee, subject to the consent, not to be unreasonably 
withheld, of the Debtors and the Prepetition Secured Parties. 

4. GUC Trust Agreement 

The GUC Trust Agreement will contain certain provisions to comply with Internal 
Revenue Service guidance for trusts treated as liquidating trusts.  Among other things, the GUC 
Trust Agreement will require that the GUC Trust terminate no later than three years from the 
Effective Date; provided, however, that the Bankruptcy Court, upon motion by the GUC Trustee, 
may extend the term of the GUC Trust for a reasonable finite period if (a) such extension is 
necessary to the purpose of the GUC Trust, (b) the GUC Trustee receives an opinion of counsel or 
a ruling from the IRS stating that such an extension would not adversely affect the status of the 
GUC Trust as a liquidating trust for federal income tax purposes, and (c) such an extension is 
obtained within the six (6) month period prior to the GUC Trust’s third (3rd) anniversary or the 
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end of the immediately preceding extension period, as applicable; provided, however, each finite 
extension may be no more than six months (and such extension shall not exceed a total of four 
extensions unless the GUC Trustee received a favorable ruling from the Internal Revenue Service 
that any further extension would not adversely affect the status of the GUC Trust as a grantor trust 
for U.S. federal income tax purposes.  The GUC Trust Agreement generally will also provide for, 
among other things: (i) the payment of reasonable and documented compensation to the GUC 
Trustee; (ii) the payment of other expenses of the GUC Trust; (iii) the retention of counsel, 
accountants, financial advisors, or other professionals and the payment of their compensation; 
(iv) the investment of Cash by the GUC Trustee within certain limitations; (v) the preparation and 
filing of appropriate tax returns and other reports on behalf of the GUC Trust and the Debtors and 
the payment of taxes or other obligations owed by the GUC Trust, if any; (vi) the distribution at 
least annually to the GUC Trust Beneficiaries the GUC Trust’s net Cash income and all other Cash 
proceeds received by the GUC Trust in excess of an amount reasonably necessary to meet Claims 
and contingent liabilities and to maintain the value of the GUC Trust Assets; (vii) the orderly 
liquidation of the GUC Trust Assets; and (viii) any reconciliation, administration, objection, 
resolution, and distribution on account of General Unsecured Claims.  For the avoidance of doubt, 
any payments to be made by the GUC Trust shall be paid solely from the GUC Trust Assets or the 
proceeds thereof. 

Additional terms of the GUC Trust and Obligations of the GUC Trustee, if any, will be 
addressed in the Plan Supplement or GUC Trust Agreement, as applicable. 

5. Settlement of Claims and Causes of Action 

Except as otherwise provided in the Plan or the GUC Trust Agreement, on and after the 
Effective Date, the GUC Trustee may compromise or settle any General Unsecured Claims or any 
Causes of Action that are GUC Trust Assets without supervision or approval by the Bankruptcy 
Court and free of any restrictions of the Bankruptcy Code or Bankruptcy Rules and may pay the 
charges that it incurs on or after the Effective Date for GUC Trust Expenses, professionals’ fees, 
disbursements, expenses, or related support services (including fees relating to the preparation of 
Professional fee applications) without application to the Bankruptcy Court. 

6. Recourse Solely to GUC Trust Assets 

All Claims against the Debtors are deemed satisfied, waived, and released as to the Debtors 
in exchange for the treatment of such Claims under the Plan, and Holders of Allowed General 
Unsecured Claims against any Debtor will have recourse solely to the GUC Trust Assets for the 
payment of their Allowed General Unsecured Claims, and only if such Holder made a GUC 
Settlement Opt-In Election, all in accordance with the terms of the Plan and the GUC Trust 
Agreement.  A Holder of Allowed General Unsecured Claims that does not make a GUC 
Settlement Opt-In Election will receive no recovery or distribution on account of such claims, as 
set forth in Article III.B.4 of the Plan.   

Potential Avoidance Actions against a Holder of General Unsecured Claims that is listed 
on Schedule 1 to the Global Settlement Term Sheet will (i) be purchased by the Purchaser as part 
of the Sale Transaction, subject to the occurrence of the GUC Settlement Election Opt-In Deadline, 
(ii) be held by the Wind Down Administrator pending the occurrence of the GUC Settlement 
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Election Opt-In Deadline, (iii) to the extent any such Holder does not make a GUC Settlement 
Opt-In Election, will be conveyed to the Purchaser on the next Business Day following the GUC 
Settlement Opt-In Election Deadline, and (iv) will not be pursued by the Purchaser.    For the 
avoidance of doubt, if a Holder of General Unsecured Claims that is listed on Schedule 1 
makes a GUC Settlement Opt-In Election, any potential Avoidance Actions against such 
Holder will not be conveyed to the Purchaser and instead will become GUC Trust Assets, 
and such potential Avoidance Actions may be pursued against such Holder. 

7. Distribution of GUC Trust Assets 

The GUC Trust Assets, including any proceeds received by the GUC Trust on account of 
the prosecution or settlement of any commercial tort claims or Avoidance Actions that are GUC 
Trust Assets, net of any GUC Trust expenses (including professional fees) not covered by the GUC 
Trust Expense Reserve, shall be distributed at least annually as follows:  

(i) Holders of Allowed General Unsecured Claims that are GUC Trust Beneficiaries other 
than the Prepetition Secured Parties and/or DIP Secured Parties shall receive their Pro Rata 
share of 100% of the GUC Trust Assets up to $1,000,000; and  

(ii) thereafter, all Holders of Allowed General Unsecured Claims that are GUC Trust 
Beneficiaries (including the Prepetition Secured Parties’ Deficiency Claims) shall receive 
their Pro Rata share of 100% of the GUC Trust Assets. 

8. MidOcean Waiver of Claims and Cash Contribution 

On the Effective Date, MidOcean will (i) contribute $100,000 in Cash to the GUC Trust 
(the “Sponsor Cash Contribution”) and (ii) waive any General Unsecured Claims it may have 
against the Debtors, including any claims under the subordinated note and services agreement (the 
“Sponsor Claims Waiver”); provided, however, that nothing in the foregoing shall result in any of 
the Debtors’ directors that are MidOcean designees waiving or releasing any rights to assert 
indemnification claims against the Debtors or any of its insurance carriers or any rights as 
beneficiaries of any insurance policies. 

MidOcean is a Released Party under the Plan and has provided valuable consideration to 
the Estates in the form of the Sponsor Cash Contribution and the Sponsor Claims Waiver.  
Accordingly, notwithstanding anything set forth in the Plan, neither the GUC Trust nor the Debtors 
(nor any entity on behalf of the Debtors’ Estates, including the Wind Down Estate) shall bring or 
be entitled to bring any claims or Causes of Action against (i) the Debtors’ current and former 
directors and officers appointed and/or designated by MidOcean or (ii) MidOcean or any of its 
current and former Affiliates or it or its current and former Affiliates’ current and former directors, 
managers, officers, employees, managed accounts and funds, predecessors, successors, assigns, 
subsidiaries, equity holders, members, agents, attorneys, accountants, investment bankers, 
consultants, and other professionals, each solely in their capacity as such, and all such claims shall 
be deemed and hereby are waived and released, and each of the foregoing Persons shall be a 
“Released Party” for purposes of the Plan. 
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ARTICLE V. 
TREATMENT OF EXECUTORY CONTRACTS AND UNEXPIRED LEASES 

A. Assumption and Rejection of Executory Contracts and Unexpired Leases 

On the Effective Date, except as otherwise provided herein or in any contract, instrument, 
release, or other agreement or document entered into in connection with the Plan, the Plan shall 
serve as a motion under sections 365 and 1123(b)(2) of the Bankruptcy Code to assume, assume 
and assign, or reject Executory Contracts and Unexpired Leases, and all Executory Contracts or 
Unexpired Leases shall be rejected as of the Effective Date without the need for any further notice 
to or action, order, or approval of the Bankruptcy Court, unless such Executory Contract or 
Unexpired Lease: (i) is designated on a schedule of assumed contracts by the Purchaser; (ii) is 
designated as a Transferred Contract pursuant to the Purchase Agreement on the Schedule of 
Assumed Executory Contracts and Unexpired Leases in the Plan Supplement; (iii) was previously 
assumed or rejected by the Debtors, pursuant to a Final Order of the Bankruptcy Court; 
(iv) previously expired or terminated pursuant to its own terms or by agreement of the parties 
thereto; (v) is the subject of a motion to reject filed by the Debtors on or before the Confirmation 
Date; or (vi) is subject to a motion to reject pursuant to which the requested effective date of such 
rejection is after the Effective Date. 

Entry of the Confirmation Order and/or Sale Approval Order, as applicable, shall constitute 
the Bankruptcy Court’s order approving the assumptions, assumptions and assignments, or 
rejections, as applicable, of Executory Contracts or Unexpired Leases as set forth in the Plan 
pursuant to sections 365(a) and 1123 of the Bankruptcy Code.  Each Executory Contract or 
Unexpired Lease comprising a Transferred Contract shall re-vest in and be fully enforceable by 
the Purchaser in accordance with its terms, except as such terms may have been modified by the 
provisions of the Plan or any order of the Bankruptcy Court.  Notwithstanding anything to the 
contrary in the Plan, the Debtors reserve the right to, with the consent of the Purchaser, alter, 
amend, modify, or supplement the Schedule of Assumed Executory Contracts and Unexpired 
Leases at any time prior to the Effective Date on no less than two business days’ notice to the 
applicable non-Debtor counterparties. 

Unless otherwise indicated, assumptions, assumptions and assignments, or rejections of 
Executory Contracts and Unexpired Leases pursuant to the Plan are effective as of the Effective 
Date.  Any motions to reject Executory Contracts or Unexpired Leases pending on the Effective 
Date shall be subject to approval by the Bankruptcy Court on or after the Effective Date. 

B. Claims Based on Rejection of Executory Contracts or Unexpired Leases 

Unless otherwise provided by a Final Order of the Bankruptcy Court, all Proofs of Claim 
with respect to Claims arising from the rejection of Executory Contracts or Unexpired Leases, 
pursuant to the Plan or the Confirmation Order, if any, must be Filed with the Bankruptcy Court 
in accordance with the Bar Date Order. Any Claims arising from the rejection of an Executory 
Contract or Unexpired Lease not Filed with the Bankruptcy Court within such time will be 
automatically disallowed, forever barred from assertion, and shall not be enforceable against 
the Debtors, the Wind Down Estate, the Estates, or their property (as applicable), without 
the need for any objection by the Wind Down Estate or Wind Down Administrator (as 

Case 24-80045-mvl11    Doc 241    Filed 06/24/24    Entered 06/24/24 11:21:33    Desc
Main Document      Page 112 of 186Electronically issued / Délivré par voie électronique : 28-Jun-2024

Toronto Superior Court of Justice / Cour supérieure de justice
       Court File No./N° du dossier du greffe : CV-24-00720035-00CL



 

44 
4895-8166-4456 

applicable), or further notice to, or action, order, or approval of the Bankruptcy Court or 
any other Entity, and any Claim arising out of the rejection of the Executory Contract or 
Unexpired Lease shall be deemed fully satisfied and released, notwithstanding anything in 
the Proof of Claim to the contrary.  All Allowed Claims arising from the rejection of the Debtors’ 
Executory Contracts or Unexpired Leases shall be classified as General Unsecured Claims and 
shall be treated in accordance with Article III.B of the Plan.   

C. Cure of Defaults for Assumed Executory Contracts and Unexpired Leases 

Any monetary defaults under an Executory Contract or Unexpired Lease, as reflected on 
the applicable Cure Notice, shall be satisfied, pursuant to section 365(b)(1) of the Bankruptcy 
Code, by payment of the proposed cure amount (if any) in Cash by the Debtors, the Wind Down 
Estate, or for the Transferred Contracts, by the Purchaser, as applicable, on the Effective Date or 
as soon as reasonably practicable thereafter, subject to the limitations described below or on such 
other terms as the parties to such Executory Contracts or Unexpired Leases may otherwise agree. 

1. Cure of Defaults for Transferred Contracts Under the Purchase Agreement 

 Consistent with the Purchase Agreement and subject to the terms and conditions therein, 
within three business days after the Petition Date the Debtors shall deliver a Cure Notice, in form 
and substance reasonably acceptable to Buyer, of potential assumption and assignment and 
proposed cure of the Transferred Contracts to the applicable counterparty (each a “Contract 
Counterparty”), which shall specify: (a) that such contract is contemplated to be assumed and 
assigned to Purchaser as a Transferred Contract in connection with the Sale Transactions; (b) the 
proposed Cure Claim with respect to each Transferred Contract; (c) that each respective Contract 
Counterparty may file an objection (a “Contract Objection”) to the proposed assumption and 
assignment of the applicable Transferred Contract or the proposed Cure Claim, if any.  Such 
Contract Objection must (i) be in writing; (ii) comply with the Federal Rules of Bankruptcy 
Procedure and any applicable local rules of the U.S. Bankruptcy Court; (iii) be Filed with the 
Bankruptcy Court, together with proof of service, on or before 5:00 p.m. (Central Time) on the 
date that is 21 days after the date the Debtors delivered the Cure Notice (the “Cure Notice 
Objection Deadline”); (iv) be served, so such objection is actually received on or before the Cure 
Notice Objection Deadline on counsel to the Debtors, counsel to the DIP Secured Parties, counsel 
to the Purchaser, and the Office of the U.S. Trustee for the Northern District of Texas; and (v) state 
with specificity the grounds for such objection, including, without limitation, the asserted amount 
of the fully liquidated Cure Claim and the legal and factual bases for any unliquidated portion of 
the Cure Claim that the Contract Counterparty believes is required to be paid under section 
365(b)(1)(A) and (B) of the Bankruptcy Code for the applicable Transferred Contract, along with 
the specific nature and dates of any alleged defaults, the pecuniary losses, if any, resulting 
therefrom, and the conditions giving rise to any such defaults.  If a Contract Counterparty files a 
Contract Objection in a manner that is consistent with the requirements set forth above and the 
parties are unable to consensually resolve the dispute prior to the Sale Hearing, the amount to be 
paid or reserved with respect to such Contract Objection will be determined at the Confirmation 
Hearing or such other date determined by the U.S. Bankruptcy Court. 
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2. Cure of Defaults for Other Assumed Executory Contracts and Unexpired Leases 

For all other Executory Contracts or Unexpired Leases not deemed “Transferred 
Contracts,” at least 14 days before the Confirmation Hearing, the Debtors shall distribute, or cause 
to be distributed, Cure Notices of proposed assumption and proposed cure amounts to the 
applicable third parties.  Unless otherwise agreed upon in writing by the parties to the applicable 
Executory Contract or Unexpired Lease, any objection by a counterparty to an Executory Contract 
or Unexpired Lease to a proposed assumption or related cure amount paid or proposed to be paid 
by the Debtors or the Wind Down Estate to such counterparty must be filed with the Bankruptcy 
Court and served on and actually received by the Debtors at least 7 days before the Confirmation 
Hearing.  Any counterparty that fails to timely object to the proposed assumption or proposed 
cure amount shall be deemed to have assented to such assumption and cure amount, and any 
such objection shall be Disallowed and forever barred, estopped, and enjoined from 
assertion, and shall not be enforceable against the Debtors or the Wind Down Estate, without 
the need for any objection by the Wind Down Estate or any other party in interest or any 
further notice to or action, order, or approval of the Bankruptcy Court.   

Any Cure Claim shall be deemed fully satisfied, released, and discharged upon payment 
by the Debtors or the Wind Down Estate of the amount set forth in the applicable Cure Notice or, 
if the Allowed Cure Claim with respect to any Executory Contract or Unexpired Lease is 
determined by a Final Order to be greater than the applicable amount set forth in the Cure Notice, 
the amount of such Allowed Cure Claim; provided, however, that following entry of a Final Order 
resolving any such dispute, the applicable Debtor shall, with the consent of the Purchaser, have 
the right to reject any Executory Contract or Unexpired Lease within thirty (30) days of such 
resolution; provided further, however, that nothing herein shall prevent the Wind Down Estate 
from paying any Cure Claim despite the failure of the relevant counterparty to file such request for 
payment of such Cure Claim.  The Wind Down Estate also may settle any Cure Claim without any 
further notice to or action, order, or approval of the Bankruptcy Court.   

If there is any dispute regarding any Cure Claim, the ability of the Wind Down Estate or 
any assignee to provide “adequate assurance of future performance” within the meaning of section 
365 of the Bankruptcy Code, or any other matter pertaining to assumption, then payment of the 
Cure Claim shall occur as soon as reasonably practicable after entry of a Final Order resolving 
such dispute, approving such assumption (and, if applicable, assignment), or as may be agreed 
upon by the Debtors or the Wind Down Estate, as applicable, and the counterparty to the Executory 
Contract or Unexpired Lease, in each case with the consent of the Purchaser.  Notwithstanding the 
foregoing, to the extent the dispute relates solely to any Cure Claims, the applicable Debtor may, 
with the consent of the Purchaser, assume the Executory Contract or Unexpired Lease prior to the 
resolution of any such dispute; provided, however, that the Debtor reserves Cash in an amount 
sufficient to pay the full amount reasonably asserted as the required Cure Claim by the contract 
counterparty; provided further, however, that following entry of a Final Order resolving any such 
dispute, the applicable Debtor shall, with the consent of the Purchaser, have the right to reject any 
Executory Contract or Unexpired Lease within 30 days of such resolution. 

Assumption of any Executory Contract or Unexpired Lease pursuant to the Plan or 
otherwise shall result in the full release and satisfaction of any Claims or defaults, whether 
monetary or nonmonetary, including defaults of provisions restricting the change in control or 
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ownership interest composition or other bankruptcy or insolvency-related defaults, arising under 
any assumed Executory Contract or Unexpired Lease at any time before the date that the Debtors 
assume such Executory Contract or Unexpired Lease.  Any Proofs of Claim Filed with respect to 
an Executory Contract or Unexpired Lease that has been assumed, including pursuant to the 
Confirmation Order, shall be deemed Disallowed and expunged, without further notice to or 
action, order, or approval of the Bankruptcy Court. 

D. Modifications, Amendments, Supplements, Restatements, or Other Agreements 

Unless otherwise provided in the Plan, each Executory Contract or Unexpired Lease that 
is assumed or assumed and assigned shall include all modifications, amendments, supplements, 
restatements, or other agreements that in any manner affect such Executory Contract or Unexpired 
Lease, and Executory Contracts and Unexpired Leases related thereto, if any, including easements, 
licenses, permits, rights, privileges, immunities, options, rights of first refusal, and any other 
interests, unless any of the foregoing agreements has been previously rejected or repudiated or is 
rejected or repudiated under the Plan. 

Modifications, amendments, supplements, and restatements to prepetition Executory 
Contracts and Unexpired Leases that have been executed by the Debtors during the Chapter 11 
Cases shall not be deemed to alter the prepetition nature of the Executory Contract or Unexpired 
Lease, or the validity, priority, or amount of any Claims that may arise in connection therewith. 

E. Reservation of Rights 

Neither the exclusion nor inclusion of any Executory Contract or Unexpired Lease on the 
Schedule of Assumed Executory Contracts and Unexpired Leases, nor anything contained in the 
Plan or the Sale Transaction Documents, shall constitute an admission by the Debtors, the Wind 
Down Estate, the Purchaser, or the Wind Down Administrator (as applicable) that any such 
contract or lease is in fact an Executory Contract or Unexpired Lease or that any Debtor, Wind 
Down Estate, the Purchaser, or the Wind Down Administrator (as applicable) has any liability 
thereunder. If there is a dispute regarding whether a contract or lease is or was executory or 
unexpired at the time of assumption or rejection, the Debtors, or, after the Effective Date, the Wind 
Down Estate, the Purchaser, or the Wind Down Administrator (as applicable) shall have 30 days 
following entry of a Final Order resolving such dispute to alter their treatment of such contract or 
lease. 

F. Nonoccurrence of Effective Date 

In the event that the Effective Date does not occur, the Bankruptcy Court shall retain 
jurisdiction with respect to any request to extend the deadline for assuming or rejecting Unexpired 
Leases pursuant to section 365(d)(4) of the Bankruptcy Code. 

G. Indemnification Obligations 

All Indemnification Obligations shall not be discharged or impaired by Confirmation of 
the Plan or entry of the Confirmation Order and shall be assumed by the Wind Down Estate and 
remain intact, irrevocable, and shall survive the entry of the Confirmation Order and Effective 
Date of the Plan on terms no less favorable to such current and former directors, officers, managers, 

Case 24-80045-mvl11    Doc 241    Filed 06/24/24    Entered 06/24/24 11:21:33    Desc
Main Document      Page 115 of 186Electronically issued / Délivré par voie électronique : 28-Jun-2024

Toronto Superior Court of Justice / Cour supérieure de justice
       Court File No./N° du dossier du greffe : CV-24-00720035-00CL



 

47 
4895-8166-4456 

equity holders, employees, attorneys, accountants, investment bankers, and other professionals of 
any of  the Debtors and such current and former directors’, officers’, and managers’ respective 
Affiliates than the Indemnification Obligations in place prior to the Petition Date, and to the extent 
any such Indemnification Obligations are obligations of a non-Debtor Affiliate of any of the 
Debtors, such Indemnification Obligations shall be assigned on the Effective Date to the Wind 
Down Estate. 

ARTICLE VI. 
PROVISIONS GOVERNING DISTRIBUTIONS 

A. Timing and Calculation of Amounts to Be Distributed 

Unless otherwise provided in the Plan, on the Effective Date or as soon as reasonably 
practicable thereafter (or, if a Claim is not an Allowed Claim on the Effective Date, on the date 
that such Claim becomes Allowed or as soon as reasonably practicable thereafter), each Holder of 
an Allowed Claim, including any portion of a Claim that is an Allowed Claim notwithstanding that 
other portions of such Claim are a Disputed Claim, shall receive the full amount of the distributions 
that the Plan provides for Allowed Claims in each applicable Class.  In the event that any payment 
or act under the Plan is required to be made or performed on a date that is not a Business Day, then 
the making of such payment or the performance of such act may be completed on the next 
succeeding Business Day, but shall be deemed to have been completed as of the required date.  If 
and to the extent that there are Disputed Claims, distributions on account of any such Disputed 
Claims shall be made pursuant to the provisions set forth in Article VII of the Plan.  Except as 
otherwise provided in the Plan, Holders of Claims shall not be entitled to interest, dividends, or 
accruals on the distributions provided for in the Plan, regardless of whether such distributions are 
delivered on or at any time after the Effective Date. 

B. Disbursing Agent. 

All distributions under the Plan shall be made by the Disbursing Agent.  The Disbursing 
Agent shall not be required to give any bond or surety or other security for the performance of its 
duties unless otherwise ordered by the Bankruptcy Court.  Additionally, in the event that the 
Disbursing Agent is so otherwise ordered, all costs and expenses of procuring any such bond or 
surety shall be borne by the Wind Down Estate or the GUC Trust (as applicable). 

a. Powers of the Disbursing Agent 

The Disbursing Agent shall be empowered to: (a) effect all actions and execute all 
agreements, instruments, and other documents necessary to perform its duties under the Plan; 
(b) make all distributions contemplated hereby; (c) employ professionals to represent it with 
respect to its responsibilities; and (d) exercise such other powers as may be vested in the 
Disbursing Agent by order of the Bankruptcy Court, pursuant to the Plan, or as deemed by the 
Disbursing Agent to be necessary and proper to implement the provisions of the Plan. 

b. Expenses Incurred On or After the Effective Date 

Except as otherwise ordered by the Bankruptcy Court, the amount of any reasonable and 
documented fees and expenses incurred by the Disbursing Agent on or after the Effective Date, 
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and any reasonable and documented compensation and expense reimbursement claims (including 
reasonable and documented attorney fees and expenses), made by the Disbursing Agent shall be 
paid in Cash by the Purchaser, the Wind Down Estate, or the Wind Down Administrator (as 
applicable). 

c. No Liability  

Except on account of gross negligence, fraud, or willful misconduct, the Disbursing Agent 
shall have no (a) liability to any party for actions taken in accordance with the Plan or in reliance 
upon information provided to it in accordance with the Plan or (b) obligation or liability to any 
party who does not hold a Claim against the Debtors as of the Distribution Record Date or any 
other date on which a distribution is made or who does not otherwise comply with the terms of the 
Plan. 

C. Delivery of Distributions and Undeliverable or Unclaimed Property 

1. Delivery of Distributions 

a. Distribution Record Date 

As of the close of business on the Distribution Record Date, the various transfer registers 
for each of the Classes of Claims and Interests maintained by the Debtors, or their respective 
agents, shall be deemed closed, and there shall be no further changes in the record Holders of any 
of the Claims and Interests.  The Disbursing Agent shall have no obligation to recognize any 
transfer of the Claims or Interests occurring on or after the Distribution Record Date. 

b. Delivery of Distributions in General 

Except as otherwise provided herein, the Disbursing Agent shall make distributions to 
Holders of Allowed Claims and Allowed Interests as of the Distribution Record Date at the address 
for each such Holder as indicated on the Debtors’ records as of the date of any such distribution; 
provided, however, that the manner of such distributions shall be determined at the discretion of 
the Debtors, the Purchaser, the Wind Down Administrator, or the GUC Trustee (as applicable).   

c. Delivery of Distributions on Secured Party Claims. 

The Prepetition Credit Agreement Agent shall be deemed to be the Holder of all Secured 
Party Claims for purposes of distributions to be made hereunder, and all distributions on account 
of such Allowed Claims shall be made to the Prepetition Credit Agreement Agent.  As soon as 
practicable following compliance with the requirements set forth in Article VI of the Plan, the 
Prepetition Credit Agreement Agent shall arrange to deliver or direct the delivery of such 
distributions to or on behalf of the Holders of Allowed Secured Party Claims in accordance with 
the terms of the Prepetition Credit Agreement Documents, subject to any modifications to such 
distributions in accordance with the terms of the Plan. 
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d. Delivery of Distributions on DIP Claims 

The DIP Agent shall be deemed to be the Holder of all DIP Claims for purposes of 
distributions to be made hereunder, and all distributions on account of such DIP Claims shall be 
made to the DIP Agent. As soon as practicable following compliance with the requirements set 
forth in Article VI of the Plan, the DIP Agent shall arrange to deliver or direct the delivery of such 
distributions to or on behalf of the Holders of DIP Claims in accordance with the terms of the DIP 
Facility Documents, subject to any modifications to such distributions in accordance with the terms 
of the Plan. 

e. Minimum Distributions 

No Distribution shall be made by the Disbursing Agent on account of an Allowed Claim if 
the amount to be distributed to the Holder of such Claim on the applicable Distribution Date has 
an economic value of less than $250. 

2. Undeliverable Distributions and Unclaimed Property 

In the event that any distribution to any Holder is returned as undeliverable, no distribution 
to such Holder shall be made unless and until the Debtors or the Wind Down Estate, as applicable, 
shall have determined the then-current address of such Holder, at which time such distribution 
shall be made to such Holder without interest; provided that such distributions shall be deemed 
unclaimed property under section 347(b) of the Bankruptcy Code at the expiration of one year 
from the Effective Date. After such date, all unclaimed property or interests in property shall be 
redistributed Pro Rata (it being understood that, for purposes of this Article VI.C, “Pro Rata” shall 
be determined as if the Claim underlying such unclaimed distribution had been Disallowed) 
without need for a further order by the Bankruptcy Court (notwithstanding any applicable federal, 
provincial, or state escheat, abandoned, or unclaimed property laws to the contrary), and the Claim 
of any Holder to such property or interest in property shall be discharged and forever barred. 

D. Compliance with Tax Requirements 

In connection with the Plan, to the extent applicable, the Debtors, Wind Down 
Administrator, GUC Trustee, Disbursing Agent, and any applicable withholding agent shall 
comply with all applicable tax withholding and reporting requirements imposed on them by any 
Governmental Unit, and all distributions made pursuant to the Plan shall be subject to such 
withholding and reporting requirements.  Notwithstanding any provision in the Plan to the 
contrary, such parties shall be authorized to take all actions necessary or appropriate to comply 
with such withholding and reporting requirements, including liquidating a portion of the 
distribution to be made under the Plan to generate sufficient funds to pay applicable withholding 
taxes, withholding distributions until receipt of information necessary to facilitate such 
distributions, or establishing any other mechanisms they believe are reasonable and appropriate. 
For these purposes, all distributions made on behalf of the Debtors pursuant to the Plan shall if 
applicable be first in satisfaction of the portion of Claims that are not subject to any withholding 
tax obligation. All Persons holding Claims against any Debtor shall be required to provide any 
additional information reasonably necessary for the Debtors, Wind Down Administrator, GUC 
Trustee, Disbursing Agent, and any applicable withholding agent to comply with all tax 
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withholding and reporting requirements imposed on them by any Governmental Unit, including 
an IRS Form W-8 or W-9, as applicable, and any other applicable tax forms. The Debtors, Wind 
Down Estate, Wind Down Administrator, GUC Trustee, and Disbursing Agent (as applicable) 
reserve the right to allocate all distributions made under the Plan in a manner that complies with 
all other legal requirements, such as applicable wage garnishments, alimony, child support, and 
other spousal awards, Liens, and encumbrances.  Any amounts withheld pursuant to the Plan shall 
be deemed to have been distributed to and received by the applicable recipient for all purposes of 
the Plan.  Notwithstanding any other provision of the Plan to the contrary, each Holder of an 
Allowed Claim or Allowed Interest shall have the sole and exclusive responsibility for the 
satisfaction and payment of any tax obligations imposed on such Holder by any Governmental 
Unit, including income, withholding and other tax obligations, on account of such distribution. 

E. Foreign Currency Exchange Rate 

Except as otherwise provided in a Bankruptcy Court order, as of the Effective Date, any 
Claim asserted in currency other than U.S. dollars shall be automatically deemed converted to the 
equivalent U.S. dollar value using the exchange rate for the applicable currency as published in 
The Wall Street Journal, National Edition, on the Effective Date. 

F. Surrender of Cancelled Instruments or Securities 

As a condition precedent to receiving any distribution on account of its Allowed Claim, 
each Holder of a Claim shall be deemed to have surrendered the certificates or other documentation 
underlying each such Claim, and all such surrendered certificates and other documentation shall 
be deemed to be cancelled pursuant to Article IV of the Plan, except to the extent otherwise 
provided in the Plan. 

G. Allocations 

The aggregate consideration to be distributed to each Holder of an Allowed Claim will be 
allocated first to the principal amount of such Allowed Claim, with any excess allocated to unpaid 
interest that accrued on such Allowed Claims, if any.   

H. No Postpetition Interest on Claims 

Unless otherwise specifically provided for in an order of the Bankruptcy Court, the Plan, 
or the Confirmation Order, or required by applicable bankruptcy law, postpetition interest shall 
not accrue or be paid on any Claims or Interests and no Holder of a Claim or Interest shall be 
entitled to interest accruing on or after the Petition Date on any such Claim. 

I. Setoffs and Recoupment 

The Debtors, the Wind Down Estate, the Wind Down Administrator, the GUC Trust, or 
the GUC Trustee (as applicable), may, but shall not be required to, set off against, or recoup from, 
any Allowed Claim (other than an Allowed General Unsecured Claim) against a Debtor of any 
nature whatsoever that the applicable Debtor, Wind Down Estate, Wind Down Administrator, 
GUC Trust, or GUC Trustee (as applicable) may have against the Holder of such Claim, but neither 
the failure to do so nor the allowance of any Claim against a Debtor hereunder shall constitute a 
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waiver or release by the applicable Debtor, Wind Down Estate, Wind Down Administrator, GUC 
Trust, or GUC Trustee (as applicable) of any such Claim it may have against the Holder of such 
Allowed Claim. 

J. Claims Paid or Payable by Third Parties 

1. Claims Paid by Third Parties 

The Debtors, the Wind Down Estate, the Wind Down Administrator, the GUC Trust, or 
the GUC Trustee (as applicable), shall reduce in full an Allowed Claim (including any applicable 
Cure Claim of a Transferred Contract paid by the Purchaser), and such Claim shall be Disallowed 
without a Claim objection having to be Filed and without any further notice to or action, order, or 
approval of the Bankruptcy Court, to the extent that the Holder of such Claim receives payment in 
full on account of such Claim from a party that is not a Debtor, Wind Down Estate, the Wind 
Down Administrator, GUC Trust, or the GUC Trustee (as applicable); provided that the Debtors, 
the Wind Down Estate, the Wind Down Administrator, the GUC Trust, or the GUC Trustee (as 
applicable) shall provide 21 days’ notice to the Holder prior to any disallowance of such Claim 
during which period the Holder may object to such disallowance, and if the parties cannot reach 
an agreed resolution, the matter shall be decided by the Bankruptcy Court.  Subject to the last 
sentence of this paragraph, to the extent a Holder of a Claim receives a distribution on account of 
such Claim and thereafter receives payment from a party that is not a Debtor, Wind Down Estate, 
the Wind Down Administrator, the GUC Trust, or the GUC Trustee (as applicable) on account of 
such Claim, such Holder shall, within 14 days of receipt thereof, repay or return the distribution to 
the Debtors, the Wind Down Estate, the Wind Down Administrator, the GUC Trust, or the GUC 
Trustee (as applicable), to the extent the Holder’s total recovery on account of such Claim from 
the third party and under the Plan exceeds the amount of such Claim as of the Petition Date.  The 
failure of such Holder to timely repay or return such distribution shall result in the Holder owing 
the Wind Down Estate, the Wind Down Administrator, the GUC Trust, or the GUC Trustee (as 
applicable) annualized interest at the Federal Judgment Rate on such amount owed for each 
Business Day after the 14-day grace period specified above until the amount is repaid. 

2. Claims Payable by Insurers 

No distributions under the Plan shall be made on account of an Allowed Claim that is 
payable pursuant to one of the Debtors’ insurance policies until the Holder of such Allowed Claim 
has exhausted all remedies with respect to such insurance policy.  To the extent that one or more 
of the Debtors’ insurers agrees to satisfy in full or in part a Claim, then immediately upon such 
insurers’ agreement, the applicable portion of such Claim may be expunged without an objection 
having to be Filed and without any further notice to or action, order, or approval of the Bankruptcy 
Court; provided that the Debtors, the Wind Down Estate, the Wind Down Administrator, the GUC 
Trust, or the GUC Trustee (as applicable), shall provide 21 days’ notice to the Holder of such 
Claim prior to any disallowance of such Claim during which period the Holder may object to such 
disallowance, and if the parties cannot reach an agreed resolution, the matter shall be decided by 
the Bankruptcy Court. 
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3. Applicability of Insurance Policies 

Except as otherwise provided in the Plan, distributions to Holders of Allowed Claims shall 
be in accordance with the provisions of any applicable insurance policy.  Nothing contained in the 
Plan shall constitute or be deemed a waiver of any Cause of Action that the Debtors or any Entity 
may hold against any insurers under any policies of insurance, nor shall anything contained herein 
constitute or be deemed a waiver by such insurers of any defenses, including coverage defenses, 
held by such insurers. 

ARTICLE VII. 
PROCEDURES FOR RESOLVING CONTINGENT, 

UNLIQUIDATED, AND DISPUTED CLAIMS 

A. Allowance of Claims 

On or after the Effective Date, the Wind Down Estate, the Wind Down Administrator, the 
GUC Trust, or the GUC Trustee (as applicable) shall have and retain any and all rights and defenses 
that the Debtors had with respect to any Claim immediately prior to the Effective Date.  Except as 
expressly provided in the Plan or in any order entered in the Chapter 11 Cases before the Effective 
Date (including the Confirmation Order), no Claim shall become an Allowed Claim unless and 
until such Claim is deemed Allowed under the Plan or the Bankruptcy Code, or the Bankruptcy 
Court has entered a Final Order, including the Confirmation Order (when it becomes a Final 
Order), in the Chapter 11 Cases allowing such Claim.  All settlements of Claims approved prior to 
the Effective Date pursuant to a Final Order of the Bankruptcy Court, pursuant to Bankruptcy Rule 
9019, or otherwise shall be binding on all parties. 

B. Claims and Interests Administration Responsibilities 

Except as otherwise specifically provided in the Plan and notwithstanding any 
requirements that may be imposed pursuant to Bankruptcy Rule 9019, after the Effective Date, the 
Wind Down Estate, the Wind Down Administrator, the GUC Trust, or the GUC Trustee (as 
applicable), by order of the Bankruptcy Court, shall together have the sole authority to: (1) File, 
withdraw, or litigate to judgment objections to Claims or Interests; (2) settle or compromise any 
Disputed Claim without any further notice to or action, order, or approval by the Bankruptcy Court; 
and (3) administer and adjust the Claims Register to reflect any such settlements or compromises 
without any further notice to or action, order, or approval by the Bankruptcy Court.  In any action 
or proceeding to determine the existence, validity, or amount of any General Unsecured Claim, 
any and all claims or defenses that could have been asserted by the applicable Debtor(s) or the 
Entity holding such General Unsecured Claim are preserved as if the Chapter 11 Cases had not 
been commenced.  

C. Adjustment to Claims or Interests Without Objection 

Any duplicate Claim or Interest or any Claim or Interest that has been paid or satisfied, or 
any Claim that has been amended or superseded, may be adjusted or expunged on the Claims 
Register without the Wind Down Estate, the Wind Down Administrator, the GUC Trust, or the 
GUC Trustee (as applicable) having to File an application, motion, complaint, objection, or any 
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other legal proceeding seeking to object to such Claim or Interest and without any further notice 
to or action, order, or approval of the Bankruptcy Court. 

D. Time to File Objections to Claims 

Any objections to Claims, which, prior to the Effective Date, may be Filed by any party, 
shall be Filed on or before the Claims Objection Deadline. 

E. Disallowance of Claims 

Any Claims held by Entities from which property is recoverable under section 542, 543, 
550, or 553 of the Bankruptcy Code or that is a transferee of a transfer avoidable under section 
522(f), 522(h), 544, 545, 547, 548, 549, or 724(a) of the Bankruptcy Code shall be deemed 
Disallowed pursuant to section 502(d) of the Bankruptcy Code, and Holders of such Claims may 
not receive any distributions on account of such Claims until such time as such Causes of Action 
(other than Causes of Action that constitute a Transferred Asset under the Purchase Agreement) 
against that Entity have been settled or a Bankruptcy Court order with respect thereto has been 
entered and all sums due, if any, to the Debtors by that Entity have been turned over or paid to the 
Debtors, the Wind Down Estate or the Wind Down Administrator (as applicable). 

ANY CLAIM THAT HAS BEEN LISTED IN THE SCHEDULES AS DISPUTED, 
CONTINGENT, OR UNLIQUIDATED, AND FOR WHICH NO PROOF OF CLAIM HAS 
BEEN TIMELY FILED, SHALL BE DEEMED DISALLOWED AND SHALL BE 
EXPUNGED WITHOUT FURTHER ACTION AND WITHOUT ANY FURTHER 
NOTICE TO OR ACTION, ORDER, OR APPROVAL OF THE BANKRUPTCY COURT. 

EXCEPT AS PROVIDED HEREIN, IN AN ORDER OF THE BANKRUPTCY 
COURT, OR OTHERWISE AGREED, ANY AND ALL PROOFS OF CLAIM FILED 
AFTER THE APPLICABLE BAR DATE SHALL BE DEEMED DISALLOWED AND 
EXPUNGED AS OF THE EFFECTIVE DATE WITHOUT ANY FURTHER NOTICE TO 
OR ACTION, ORDER, OR APPROVAL OF THE BANKRUPTCY COURT, AND 
HOLDERS OF SUCH CLAIMS MAY NOT RECEIVE ANY DISTRIBUTIONS ON 
ACCOUNT OF SUCH CLAIMS, UNLESS AT OR PRIOR TO THE CONFIRMATION 
HEARING SUCH LATE CLAIM HAS BEEN DEEMED TIMELY FILED BY A FINAL 
ORDER. 

F. Amendments to Claims 

On or after the Effective Date, except as provided in the Plan or the Confirmation Order, a 
Claim may not be Filed or amended without the prior authorization of the Bankruptcy Court and 
any such new or amended Claim Filed shall be deemed Disallowed in full and expunged without 
any further action, order, or approval of the Bankruptcy Court. 

G. No Distributions Pending Allowance 

Notwithstanding any other provision of this Plan to the contrary, no payment or distribution 
of any kind or nature provided under the Plan shall be made to the extent that all or any portion of 
any Claim is a Disputed Claim, including if an objection to a Claim or portion thereof is Filed as 
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set forth in Article VII, unless and until such Disputed Claim becomes an Allowed Claim; provided 
that any portion of a Claim that is an Allowed Claim shall receive the payment or distribution 
provided under the Plan thereon notwithstanding that any other portion of such Claim is a Disputed 
Claim. 

H. Single Satisfaction of Claims 

Holders of Allowed Claims may assert such Claims against each Debtor obligated with 
respect to such Claim, and such Claims shall be entitled to share in the recovery provided for the 
applicable Class of Claims against each obligated Debtor based upon the full Allowed amount of 
the Claim.  Notwithstanding the foregoing, in no case shall the aggregate value of all property 
received or retained under the Plan on account of any Allowed Claim exceed 100% of such 
Allowed Claim. 

ARTICLE VIII. 
SETTLEMENT, RELEASE, INJUNCTION, AND RELATED PROVISIONS 

A. Compromise and Settlement of Claims, Interests, and Controversies 

Pursuant to sections 363 and 1123 of the Bankruptcy Code and Bankruptcy Rule 9019 and 
in consideration for the distributions, releases, and other benefits provided pursuant to the Plan, 
which distributions, releases, and other benefits shall be irrevocable and not subject to challenge 
upon the Effective Date, the provisions of the Plan, and the distributions, releases, and other 
benefits provided hereunder, shall constitute a good-faith compromise and settlement of all Claims 
and Interests and controversies resolved pursuant to the Plan.  

The Plan shall be deemed a motion to approve the good-faith compromise and settlement 
of all such Claims, Interests, and controversies pursuant to Bankruptcy Rule 9019, and the entry 
of the Confirmation Order shall constitute the Bankruptcy Court’s approval of the compromise 
and settlement of all such Claims, Interests, and controversies, as well as a finding by the 
Bankruptcy Court that all such compromises and settlements are in the best interests of the Debtors, 
their Estates, and Holders of Claims and Interests and is fair, equitable, and reasonable. In 
accordance with the provisions of the Plan, pursuant to Bankruptcy Rule 9019, without any further 
notice to or action, order, or approval of the Bankruptcy Court, after the Effective Date, the Wind 
Down Estate, the Wind Down Administrator, the GUC Trust, or the GUC Trustee (as applicable) 
may compromise and settle Claims against, and Interests in, the Debtors and their Estates and 
Causes of Action against other Entities. 

In accordance with Bankruptcy Rule 9019, the Plan constitutes the good-faith compromise 
and settlement among the Global Settlement Parties regarding the matters set forth in the Global 
Settlement Term Sheet, and reflects and implements such compromise and settlement, including 
by the establishment and funding of the GUC Trust.  Such compromise and settlement is made in 
exchange for consideration and is in the best interests of the Global Settlement Parties and the 
Holders of General Unsecured Claims, is within the reasonable range of possible litigation 
outcomes, is fair, equitable, and reasonable, and is an essential element of the resolution of these 
Chapter 11 Cases. 
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B. Discharge of Claims and Termination of Interests 

Pursuant to section 1141(d) of the Bankruptcy Code, and except as otherwise specifically 
provided in the Sale Order, the Plan and/or the Plan Supplement, the distributions, rights, and 
treatment that are provided in the Sale Order or the Plan shall be in complete satisfaction, 
discharge, and release, effective as of the Effective Date, of Claims (including any Intercompany 
Claims resolved or compromised after the Effective Date by the Wind Down Estate or the Wind 
Down Administrator, as applicable), Interests, and Causes of Action of any nature whatsoever, 
including any interest accrued on Claims or Interests from and after the Petition Date, whether 
known or unknown, against, liabilities of, Liens on, obligations of, rights against, and interests in, 
the Debtors or any of their assets or properties, regardless of whether any property, including, 
without limitation, the Transferred Assets, shall have been distributed or retained pursuant to the 
Plan on account of such Claims and Interests, including demands, liabilities, and Causes of Action 
that arose before the Effective Date, any contingent or non-contingent liability on account of 
representations or warranties issued on or before the Effective Date, and all debts of the kind 
specified in sections 502(g), 502(h), or 502(i) of the Bankruptcy Code, in each case whether or 
not: (a) a Proof of Claim based upon such debt or right is Filed or deemed Filed pursuant to section 
501 of the Bankruptcy Code; (b) a Claim or Interest based upon such debt, right, or Interest is 
Allowed pursuant to section 502 of the Bankruptcy Code; or (c) the Holder of such a Claim or 
Interest has accepted the Plan.  Any default or “event of default” by the Debtors or Affiliates with 
respect to any Claim or Interest that existed immediately before or on account of the Filing of the 
Chapter 11 Cases shall be deemed cured (and no longer continuing) as of the Effective Date.  The 
Confirmation Order shall be a judicial determination of the discharge of all Claims and Interests 
subject to the Effective Date occurring. 

C. Term of Injunctions or Stays 

Unless otherwise provided herein, the Confirmation Order, the Confirmation Recognition 
Order or in a Final Order, all injunctions or stays arising under or entered during the Chapter 11 
Cases under section 362 of the Bankruptcy Code or otherwise, or ordered by the CCAA Court in 
the CCAA Recognition Proceeding, and in existence on the Confirmation Date, shall remain in 
full force and effect until the later of the Effective Date and the date set forth in the order providing 
for such injunction or stay. 

D. Release of Liens 

Except as otherwise specifically provided in the Sale Order (solely with respect to any 
Permitted Encumbrances and Assumed Liabilities), the Plan, and/or the Plan Supplement, 
on the Effective Date and concurrently with the applicable distributions or other treatment 
made pursuant to the Plan, all mortgages, deeds of trust, Liens, pledges, or other security 
interests against any property of the Estates, including, without limitation, the Transferred 
Assets, shall be fully released and discharged, and all of the right, title, and interest of any 
Holder of such mortgages, deeds of trust, Liens, pledges, or other security interests shall 
revert to the Wind Down Estate or the GUC Trust and its successors and assigns, in each 
case, without any further approval or order of the Bankruptcy Court or the CCAA Court 
and without any action or Filing being required to be made by the Debtors, the Wind Down 
Estate, the Wind Down Administrator, the GUC Trust, or the GUC Trustee (as applicable).  
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E. Releases by the Debtors 

Pursuant to section 1123(b) of the Bankruptcy Code, for good and valuable 
consideration, on and after the Effective Date, each Released Party is hereby released and 
discharged by the Debtors, their Estates, and the Wind Down Estate (as applicable) from 
any and all Claims, Causes of Action, Avoidance Actions, obligations, suits, judgments, 
damages, demands, losses, liabilities, and remedies whatsoever (including any derivative 
claims, asserted or assertable on behalf of the Debtors, their Estates, or the Wind Down 
Estate), whether liquidated or unliquidated, fixed or contingent, matured or unmatured, 
known or unknown, foreseen or unforeseen, accrued or unaccrued, existing or hereinafter 
arising, in law, equity, contract, tort, or otherwise, based on or relating to, or in any manner 
arising from, in whole or in part, the Debtors (including the management, ownership, or 
operation thereof), their Estates, the Wind Down Estate, the Debtors’ in- or out-of-court 
restructuring efforts, the Debtors’ intercompany transactions, the Prepetition Credit 
Agreement Documents, the Note Purchase Agreement Documents, the Professional Services 
Agreement Documents, the DIP Facility Documents (and any payments or transfers in 
connection therewith), the Sale Transaction, the purchase, sale, or rescission of the purchase 
or sale of any Security of the Debtors, the subject matter of, or the transactions or events 
giving rise to, any Claim or Interest that is treated in the Plan, the business or contractual 
arrangements between any Debtor and any Released Party, the formulation, preparation, 
dissemination, negotiation, or Filing of the Restructuring Support Agreement, the 
restructuring of any Claim or Interest before or during the Chapter 11 Cases, or any 
Restructuring, contract, instrument, document, release, or other agreement or document 
(including any legal opinion regarding any such transaction, contract, instrument, 
document, release, or other agreement or the reliance by any Released Party on the Sale 
Order, the Plan, the Confirmation Order, or Confirmation Recognition Order in lieu of such 
legal opinion) created or entered into in connection with the Restructuring Support 
Agreement, the Disclosure Statement, the Plan, the Plan Supplement, the DIP Facility, the 
DIP Facility Documents, the Sale Transaction, and other documents (including the Definitive 
Documentation), the Chapter 11 Cases, the CCAA Recognition Proceedings, the filing of the 
Chapter 11 Cases, the filing of the CCAA Recognition Proceedings, the Sales Process, the 
Global Settlement, the pursuit of Confirmation, the pursuit of Consummation, the 
solicitation of votes with respect to the Plan, the administration and implementation of the 
Plan and the Sales Process, including the issuance or distribution of any property pursuant 
to the Plan and the Sales Process, the Definitive Documentation, or upon any other act or 
omission, transaction, agreement, event, or other occurrence taking place on or before the 
Effective Date related or relating to the foregoing.  Notwithstanding anything to the contrary 
in the foregoing, (i) the releases set forth in this Article VIII.E do not release any post-
Effective Date obligations of any party or Entity under the Plan, including any such 
obligations created in connection with the Restructuring or the assumption of the 
Indemnification Obligations as set forth in the Plan; (ii) nothing in this Article VIII.E shall, 
nor shall it be deemed to, release any Released Party from any Claims or Causes of Action 
arising from any obligations of any party under the Purchase Agreement; (iii) nothing in this 
Article VIII.E shall, nor shall it be deemed to, release any Released Party from any Claims 
or Causes of Action that are found, pursuant to a Final Order, to be the result of such 
Released Party’s gross negligence, fraud or willful misconduct; (iv) nothing in this 
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Article VIII.E shall, nor shall it be deemed to, release any Causes of Action specifically 
enumerated in the List of Retained Causes of Action. 

Entry of the Confirmation Order shall constitute the Bankruptcy Court’s approval, 
pursuant to Bankruptcy Rule 9019, of the releases by the Debtors set forth in this Article 
VIII.E, which includes by reference each of the related provisions and definitions contained 
herein, and, further, shall constitute the Bankruptcy Court’s finding that such releases are: 
(1) in exchange for the good and valuable consideration provided by the Released Parties; 
(2) a good faith settlement and compromise of the Claims and Causes of Action released by 
such releases; (3) in the best interests of the Debtors and their Estates; (4) fair, equitable, 
and reasonable; (5) given and made after due notice and opportunity for hearing; and (6) a 
bar to any of the Debtors or their Estates asserting any Claim or Cause of Action released 
pursuant to such releases. 

F. Releases by Releasing Parties  

As of the Effective Date, each Releasing Party hereby releases and discharges each 
Debtor, Estate, Wind Down Estate, and Released Party from any and all Claims, Causes of 
Action, Avoidance Actions, obligations, suits, judgments, damages, demands, losses, 
liabilities, and remedies whatsoever (including any derivative claims, asserted or assertable 
on behalf of the Debtors, the Wind Down Estate, or their Estates), whether liquidated or 
unliquidated, fixed or contingent, matured or unmatured, known or unknown, foreseen or 
unforeseen, accrued or unaccrued, existing or hereinafter arising, in law, equity, contract, 
tort, or otherwise, that such Releasing Party or its estate, heirs, executors, administrators, 
successors, or assigns would have been legally entitled to assert in his, her, or its own right 
(whether individually or collectively) or on behalf of the Holder of any Claim or Interest or 
other Person, based on or relating to, or in any manner arising from, in whole or in part, the 
Debtors (including the management, ownership, or operation thereof), their Estates, the 
Wind Down Estate, the Debtors’ in- or out-of-court restructuring efforts, the Debtors’ 
intercompany transactions, the Prepetition Credit Agreement Documents, the Note 
Purchase Agreement Documents, the Professional Services Agreement Documents, the DIP 
Facility Documents (and any payments or transfers in connection therewith), the Sale 
Transaction, the purchase, sale, or rescission of the purchase or sale of any Security of the 
Debtors, the subject matter of, or the transactions or events giving rise to, any Claim or 
Interest that is treated in the Plan, the business or contractual arrangements between any 
Debtor and any Releasing Party, the formulation, preparation, dissemination, negotiation, 
or Filing of the Restructuring Support Agreement, the restructuring of any Claim or Interest 
before or during the Chapter 11 Cases, or any Restructuring, contract, instrument, 
document, release, or other agreement or document (including any legal opinion regarding 
any such transaction, contract, instrument, document, release, or other agreement or the 
reliance by any Releasing Party on the Sale Order, the Plan, the Confirmation Order, or the 
Confirmation Recognition Order in lieu of such legal opinion) created or entered into in 
connection with the Restructuring Support Agreement, the Disclosure Statement, the Plan, 
the Plan Supplement, the DIP Facility, the DIP Facility Documents, the related agreements, 
instruments, and other documents (including the Definitive Documentation), the Chapter 11 
Cases, the CCAA Recognition Proceedings, the filing of the Chapter 11 Cases, the filing of 
the CCAA Recognition Proceedings, the Sales Process, the Global Settlement, the pursuit of 
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Confirmation, the pursuit of Consummation, the solicitation of votes with respect to the Plan, 
the administration and implementation of the Plan and the Sales Process, including the 
issuance or distribution of any property pursuant to the Plan and the Sales Process, the 
Definitive Documentation, or upon any other act or omission, transaction, agreement, event, 
or other occurrence taking place on or before the Effective Date related or relating to the 
foregoing; provided, however, that except as expressly provided under the Plan, the foregoing 
releases shall not release obligations of the Debtors on account of any Allowed Claims that 
are treated under the Plan.  Notwithstanding anything to the contrary in the foregoing, (i) the 
releases set forth in this Article VIII.F do not release any post-Effective Date obligations of 
any party or Entity under the Plan, including any such obligations created in connection 
with the Restructuring or the Global Settlement or the assumption of the Indemnification 
Obligations as set forth in the Plan; (ii) nothing in this Article VIII.F shall, nor shall it be 
deemed to, release any Released Party from any Claims or Causes of Action arising from 
any obligations of any party under the Purchase Agreement; (iii) nothing in this 
Article VIII.F shall, nor shall it be deemed to, release any Released Party from any Claims 
or Causes of Action that are found, pursuant to a Final Order, to be the result of such 
Released Party’s gross negligence, fraud, or willful misconduct; and (iv) nothing herein shall, 
nor shall it be deemed to, release any of the non-Debtor Affiliates of the Released Parties 
party to the Prepetition Credit Agreement Documents from the Wind Down Claims.  For the 
avoidance of doubt, nothing in this Article VIII.F shall, nor shall it be deemed to, release any 
Causes of Action specifically enumerated in the List of Retained Causes of Action. 

Entry of the Confirmation Order shall constitute the Bankruptcy Court’s approval, 
pursuant to Bankruptcy Rule 9019, of the releases by Holders of Claims and Interests set 
forth in this Article VIII.F, which includes by reference each of the related provisions and 
definitions contained herein, and, further, shall constitute the Bankruptcy Court’s finding 
that such releases are:  (1) in exchange for the good and valuable consideration provided by 
the Released Parties; (2) a good faith settlement and compromise of the Claims and Causes 
of Action released by such releases; (3) in the best interests of the Debtors and their Estates; 
(4) fair, equitable, and reasonable; (5) given and made after due notice and opportunity for 
hearing; (6) an essential component of the Plan and the Restructuring; and (7) a bar to any 
of the Releasing Parties asserting any Claim or Cause of Action released pursuant to such 
releases. 

G. Exculpation 

Except as otherwise specifically provided in the Plan, no Exculpated Party shall have 
or incur liability for, and each Exculpated Party is hereby exculpated from, any Claim, 
Cause of Action, obligation, suit, judgment, damage, demand, loss, or liability for any claim 
related to any act or omission in connection with, relating to, or arising out of, the Chapter 
11 Cases, the formulation, preparation, dissemination, negotiation, Filing, or termination of 
the Restructuring Support Agreement and related prepetition transactions, the Disclosure 
Statement, the Plan, the Sale Process, the Sale Transaction, the related agreements, 
instruments, and other documents (including the Definitive Documentation), the solicitation 
of votes with respect to the Plan, or the Restructuring, or any related contract, instrument, 
release or other agreement or document (including providing any legal opinion requested by 
any Entity regarding any transaction, contract, instrument, document, or other agreement 
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contemplated by the Plan or the reliance by any Person on the Plan or the Confirmation 
Order or Confirmation Recognition Order  in lieu of such legal opinion) created or entered 
into in connection with the Debtors’ in or out-of-court restructuring efforts, the Sale Process, 
the Disclosure Statement, the Plan, the Restructuring Support Agreement, the related 
agreements, instruments, and other documents (including the Definitive Documentation), the 
Chapter 11 Cases, the CCAA Recognition Proceedings, the filing of the Chapter 11 Cases, 
the filing of the CCAA Recognition Proceedings, the Sales Process, the Global Settlement, 
solicitation of votes with respect to the Plan, the pursuit of Confirmation, the pursuit of 
Consummation, the administration and implementation of the Plan and the Sales Process, 
including the issuance of or distribution of any property pursuant to the Plan and the Sales 
Process, the related agreements, instruments, and other documents (including the Definitive 
Documentation), or any other act or omission, transaction, agreement, event, or other 
occurrence taking place on or before the Effective Date related to the foregoing, except for 
claims related to any act or omission that is determined in a Final Order to have constituted 
fraud, willful misconduct, or gross negligence, but in all respects such Entities shall be 
entitled to reasonably rely upon the advice of counsel with respect to their duties and 
responsibilities pursuant to the Plan.  The Confirmation Order shall provide that the 
Exculpated Parties (to the extent applicable) have, and upon completion of the Plan shall be 
deemed to have, participated in good faith and in compliance with the applicable laws with 
regard to the solicitation of, and distribution of, consideration pursuant to the Plan and, 
therefore, are not, and on account of such distributions shall not be, liable at any time for 
the violation of any applicable law, rule, or regulation governing the solicitation of 
acceptances or rejections of the Plan or such distributions made pursuant to the Plan.  For 
the avoidance of doubt, nothing in this Article VIII.G shall, nor shall it be deemed to, 
exculpate any Exculpated Party from any Causes of Action (i) arising from any obligations 
of any party under the Purchase Agreement; or (ii) specifically enumerated in the List of 
Retained Causes of Action. 

H. Injunction 

Except as otherwise expressly provided in the Plan or for obligations issued or 
required to be paid pursuant to the Plan or Confirmation Order, all Entities who have held, 
hold, or may hold Claims, Interests, or Causes of Action that have been released pursuant to 
Article VIII.E or Article VIII.F, discharged pursuant to Article VIII.B, or are subject to 
exculpation pursuant to Article VIII.G, are permanently enjoined, from and after the 
Effective Date, from taking any of the following actions against, as applicable, the Debtors, 
the Wind Down Estate, the Released Parties, or the Exculpated Parties: (a) commencing or 
continuing in any manner any action or other proceeding of any kind on account of or in 
connection with or with respect to any such Claims, Interests, or Causes of Action; (b) 
enforcing, attaching, collecting, or recovering by any manner or means any judgment, 
award, decree, or order against such Entities on account of or in connection with or with 
respect to any such Claims, Interests, or Causes of Action; (c) creating, perfecting, or 
enforcing any Lien or encumbrance of any kind against such Entities or the property, 
including, without limitation, the Transferred Assets, or the estates of such Entities on 
account of or in connection with or with respect to any such Claims, Interests, or Causes of 
Action; or (d) asserting any right of setoff, subrogation, or recoupment of any kind against 
any obligation due from such Entities or against the property of such Entities on account of 
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or in connection with or with respect to any such Claims, Interests, or Causes of Action.  
Notwithstanding anything to the contrary in the foregoing, this injunction does not enjoin 
any party under the Plan or under any document, instrument, or agreement (including the 
Disclosure Statement or set forth in the Plan Supplement, to the extent finalized) executed to 
implement the Plan from bringing an action in the Bankruptcy Court to enforce the terms 
of the Plan or such document, instrument, or agreement (including those attached to the 
Disclosure Statement or set forth in the Plan Supplement, to the extent finalized) executed to 
implement the Plan.  Subject in all respects to Article XI, no entity or person may commence 
or pursue a Claim or Cause of Action of any kind against any Released Party or Exculpated 
Party that arose or arises from, in whole or in part, the Chapter 11 Cases, the CCAA 
Recognition Proceedings, the Debtors, the Wind Down Estate, the Plan, the Plan 
Supplement, the Disclosure Statement, the Restructuring Support Agreement, the Sale 
Process, or any contract, instrument, release, or other agreement or document created or 
entered into in connection with the Plan, the Disclosure Statement, the Chapter 11 Cases, the 
CCAA Recognition Proceedings, the pursuit of Confirmation, the pursuit of Consummation, 
the administration and implementation of the Plan, including the distribution of property 
under the Plan, or any other related agreement, or upon any other act or omission, 
transaction, agreement, event, or other occurrence taking place on or before the Effective 
Date related or relating to the foregoing without the Bankruptcy Court (i) first determining, 
after notice and a hearing, that such Claim or Cause of Action represents a colorable Claim 
or Cause of Action of any kind, including negligence, bad faith, criminal misconduct, willful 
misconduct, fraud, or gross negligence against a Released Party or Exculpated Party and (ii) 
specifically authorizing such entity or person to bring such Claim or Cause of Action against 
any such Released Party or Exculpated Party.  The Bankruptcy Court shall have sole and 
exclusive jurisdiction to determine whether a Claim or Cause of Action is colorable and, only 
to the extent legally permissible and as provided for in Article XI, shall have jurisdiction to 
adjudicate the underlying colorable Claim or Cause of Action. 

I. Protection Against Discriminatory Treatment 

Consistent with section 525 of the Bankruptcy Code and the Supremacy Clause of the U.S. 
Constitution, all Entities, including Governmental Units, shall not discriminate against the Wind 
Down Estate or the Wind Down Administrator (as applicable) or deny, revoke, suspend, or refuse 
to renew a license, permit, charter, franchise, or other similar grant to, condition such a grant to, 
discriminate with respect to such a grant against, the Wind Down Estate or the Wind Down 
Administrator (as applicable), or another Entity with whom the Wind Down Estate or the Wind 
Down Administrator (as applicable) have been associated, solely because each Debtor has been a 
debtor under chapter 11 of the Bankruptcy Code, has been insolvent before the commencement of 
the Chapter 11 Cases (or during the Chapter 11 Cases but before the Debtors are granted or denied 
a discharge), or has not paid a debt that is dischargeable in the Chapter 11 Cases. 

J. Recoupment 

In no event shall any Holder of Claims or Interests be entitled to recoup any Claim or 
Interest against any Claim, right, or Cause of Action of the Debtors, the Wind Down Estate, the 
Wind Down Administrator, the GUC Trust, or the GUC Trustee (as applicable), unless such Holder 
actually has performed such recoupment and provided notice thereof in writing to the Debtors on 
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or before the Confirmation Date, notwithstanding any indication in any Proof of Claim or 
otherwise that such Holder asserts, has, or intends to preserve any right of recoupment. 

K. Subordination Rights 

Any distributions under the Plan shall be received and retained free from any obligations 
to hold or transfer the same to any other Holder and shall not be subject to levy, garnishment, 
attachment, or other legal process by any Holder by reason of claimed contractual subordination 
rights. Any such subordination rights shall be waived, and the Confirmation Order shall constitute 
an injunction enjoining any Entity from enforcing or attempting to enforce any contractual, legal, 
or equitable subordination rights to property distributed under the Plan, in each case other than as 
provided in the Plan. 

L. Reimbursement or Contribution 

If the Bankruptcy Court disallows a Claim for reimbursement or contribution of an Entity 
pursuant to section 502(e)(1)(B) of the Bankruptcy Code, then to the extent that such Claim is 
contingent as of the time of disallowance, such Claim shall be forever disallowed and expunged 
notwithstanding section 502(j) of the Bankruptcy Code, unless prior to the Confirmation Date: 
(1) such Claim has been adjudicated as non-contingent; or (2) the relevant Holder of a Claim has 
Filed a non-contingent Proof of Claim on account of such Claim and a Final Order has been entered 
prior to the Confirmation Date determining such Claim as no longer contingent. 

M. Document Retention. 

On and after the Effective Date, the Wind Down Estate, the Wind Down Administrator, 
the GUC Trust, or the GUC Trustee (as applicable) may maintain documents in accordance with 
their standard document retention policy, as may be altered, amended, modified, or supplemented 
by the Wind Down Estate or the Wind Down Administrator (as applicable). 

ARTICLE IX. 
CONDITIONS PRECEDENT TO CONFIRMATION 

AND CONSUMMATION OF THE PLAN 

A. Conditions Precedent to Confirmation 

It shall be a condition to Confirmation of the Plan that the following conditions, as 
determined by the Debtors with the consent of the DIP Agent, the Prepetition Secured Parties, and 
the Purchaser shall have been satisfied (or waived pursuant to the provisions of Article IX.C of the 
Plan): 

1. the Restructuring Support Agreement shall not have been breached or terminated 
and shall be in full force and effect;  

2. the Bankruptcy Court shall have entered a Final Order approving the Disclosure 
Statement with respect to the Plan as containing adequate information within the meaning of 
section 1125 of the Bankruptcy Code; 
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3. a Final DIP Approval Order shall have been entered by the Bankruptcy Court and 
the Final DIP Recognition Order shall have been entered by the CCAA Court, and each shall not 
have been breached or terminated, shall be in full force and effect, and no stay thereof shall be in 
effect; 

4. the Purchase Agreement shall have been executed by the parties thereto, shall not 
have been breached or terminated and shall be in full force and effect; 

5. all provisions, terms, and conditions hereof shall have been approved in the 
Confirmation Order; 

6. the Administrative Expense Claim, Priority Tax Claim, and Other Priority Claim 
Backstop Amount shall have been funded by cash on hand of the Debtors and the proceeds of the 
DIP Facility into a reserve account and shall be added to the outstanding obligations under the DIP 
Facility (less cash on hand);  

7. the Special Committee’s investigation shall have concluded; and 

8. a motion (including any exhibits, schedules, amendments, modifications or 
supplements thereto) shall have been filed in the CCAA Recognition Proceedings seeking the 
issuance of the Sale Recognition Order pursuant the Purchase Agreement and consistent with the 
terms of the Restructuring Support Agreement and the Restructuring Support Agreement 
Documentation. 

B. Conditions Precedent to the Effective Date 

It shall be a condition to the occurrence of the Effective Date that the following conditions, 
as determined by the Debtors with the consent of the DIP Agent, the Prepetition Secured Parties, 
and the Purchaser shall have been satisfied (or waived pursuant to the provisions of Article IX.C 
of the Plan): 

1. the Restructuring Support Agreement shall not have been breached or terminated 
and shall be in full force and effect; 

2. the Confirmation Order and Confirmation Recognition Order shall have been 
entered and neither the Confirmation Order nor the Confirmation Recognition Order shall have 
been stayed, modified, or vacated on appeal; 

3. the Sale Order shall have been entered (whether or not included as a part of the 
Confirmation Order and Confirmation Recognition Order, as applicable), and shall not have been 
stayed, modified, or vacated on appeal; 

4. the Sale Transaction (including with respect to the sale of the Canadian Transferred 
Assets to Purchaser pursuant to the CCAA Recognition Proceedings) shall have been 
consummated in accordance with the terms of the Purchase Agreement; 

Case 24-80045-mvl11    Doc 241    Filed 06/24/24    Entered 06/24/24 11:21:33    Desc
Main Document      Page 131 of 186Electronically issued / Délivré par voie électronique : 28-Jun-2024

Toronto Superior Court of Justice / Cour supérieure de justice
       Court File No./N° du dossier du greffe : CV-24-00720035-00CL



 

63 
4895-8166-4456 

5. a Final DIP Approval Order shall have been entered by the Bankruptcy Court and 
Final DIP Recognition Order shall have been entered by the CCAA Court, and each shall not have 
been breached or terminated, shall be in full force and effect, and no stay thereof shall be in effect; 

6. the Professional Fee Escrow Account shall be funded using cash on hand of the 
Debtors, proceeds of the DIP Facility, or proceeds of the Sale Transaction, as applicable, in an 
amount equal to the Professional Fee Reserve Amount; 

7. all required governmental and third-party approvals and consents, including 
Bankruptcy Court approval, necessary in connection with the transactions provided for in the Plan 
shall have been obtained, shall not be subject to unfulfilled conditions, and shall be in full force 
and effect, and all applicable waiting periods shall have expired without any action having been 
taken by any competent authority that would restrain or prevent such transactions; 

8. all documents and agreements necessary to implement the Plan and the 
Restructuring shall have been (a) tendered for delivery and (b) effected or executed by all Entities 
party thereto, and all conditions precedent to the effectiveness of such documents and agreements 
(other than any conditions related to the occurrence of the Effective Date) shall have been satisfied 
or waived pursuant to the terms of such documents or agreements;  

9. the Bankruptcy Court shall have approved the Plan’s releases and such approval 
shall have been recognized and given effect in Canada by the CCAA Court;  

10. all Restructuring Expenses shall have been paid in Cash in full;  

11. the GUC Trust shall have been created and funded in accordance with the Plan; 

12. the Post-Sale Reserve shall have been funded using cash on hand of the Debtors, 
proceeds of the DIP Facility, or the Sale Transaction proceeds, as applicable; and 

13. the Foreign Sale Reserve shall have been funded using Sale Transaction proceeds 
and distributed to the Netherlands Subsidiaries. 

C. Waiver of Conditions 

The conditions precedent to Confirmation of the Plan and to the Effective Date of the Plan 
set forth in Article IX.A and Article IX.B may be amended, modified, supplemented, or waived in 
writing by mutual agreement of the Debtors, the DIP Secured Parties, the Prepetition Secured 
Parties, and the Purchaser without notice, leave, or order of the Bankruptcy Court or any formal 
action other than proceedings to confirm or consummate the Plan. 

ARTICLE X. 
MODIFICATION, REVOCATION, OR WITHDRAWAL OF THE PLAN 

A. Modification and Amendments 

Subject to the limitations contained herein, in the Global Settlement, and in the 
Restructuring Support Agreement, the Debtors reserve the right to alter, amend, or modify the 
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Plan, subject to the consent of the Prepetition Secured Parties, and seek Confirmation consistent 
with the Bankruptcy Code and, as appropriate, not resolicit votes on such modified Plan. Subject 
to certain restrictions and requirements set forth in section 1127 of the Bankruptcy Code, 
Bankruptcy Rule 3019, and the restrictions on modifications set forth in the Plan and the 
Restructuring Support Agreement, the Debtors expressly reserve their rights to alter, amend, or 
modify the Plan, one or more times, after Confirmation, and, to the extent necessary, initiate 
proceedings in the Bankruptcy Court to so alter, amend, or modify the Plan, or remedy any defect 
or omission, or reconcile any inconsistencies in the Plan, the Disclosure Statement, or the 
Confirmation Order, in such manner as may be necessary to carry out the purposes and intent of 
the Plan. 

B. Effect of Confirmation on Modifications 

Entry of the Confirmation Order shall mean that all modifications or amendments to the 
Plan occurring after the solicitation thereof are approved pursuant to section 1127(a) of the 
Bankruptcy Code and shall constitute a finding that such modifications or amendments to the Plan 
do not require additional disclosure or resolicitation under Bankruptcy Rule 3019. 

C. Revocation or Withdrawal of the Plan 

Subject to the conditions and limitations set forth in the Restructuring Support Agreement, 
the Debtors reserve the right to revoke or withdraw the Plan with respect to any or all Debtors 
prior to the Confirmation Date and to File subsequent plans of reorganization.  If the Debtors 
revoke or withdraw the Plan, or if Confirmation and Consummation do not occur, then: (1) the 
Plan shall be null and void in all respects; (2) any settlement or compromise embodied in the Plan 
(including the fixing or limiting to an amount certain of any Claim or Interest or Class of Claims 
or Interests), assumption or rejection of Executory Contracts or Unexpired Leases effected by the 
Plan, and any document or agreement executed pursuant to the Plan shall be deemed null and void; 
and (3) nothing contained in the Plan shall: (i) constitute a waiver or release of any Claims or 
Interests; (ii) prejudice in any manner the rights of the Debtors or any other Entity, including the 
Holders of Claims; (iii) constitute an admission, acknowledgement, offer, or undertaking of any 
sort by the Debtors or any other Entity; or (iv) be used by the Debtors or any other Entity as 
evidence (or in any other way) in any litigation, including with regard to the strengths or 
weaknesses of any of the parties’ positions, arguments, or claims; provided that, the foregoing 
reservation of rights shall not in any way amend, nullify, or void any action, act, or right ratified 
upon the Bankruptcy Court’s entry of the Sale Approval Order. 

ARTICLE XI. 
RETENTION OF JURISDICTION 

Notwithstanding the entry of the Confirmation Order and the occurrence of the Effective 
Date, on and after the Effective Date, the Bankruptcy Court shall retain jurisdiction over the 
Chapter 11 Cases and all matters, arising out of, or related to, the Chapter 11 Cases and the Plan, 
including jurisdiction to: 

1. Allow, Disallow, determine, liquidate, classify, estimate, or establish the priority, 
Secured, Unsecured, or subordinated status, or amount of any Claim or Interest, including the 
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resolution of any request for payment of any Administrative Expense Claim and the resolution of 
any and all objections relating to any of the foregoing; 

2. decide and resolve all matters related to the granting and denying, in whole or in 
part, any applications for allowance of compensation or reimbursement of expenses to 
Professionals; 

3. resolve any matters related to: (a) the assumption, assumption and assignment, or 
rejection of any Executory Contract or Unexpired Lease to which a Debtor is party or with respect 
to which a Debtor may be liable and to hear, determine, and, if necessary, liquidate, any Claims 
arising therefrom, including Cures pursuant to section 365 of the Bankruptcy Code; (b) any 
potential contractual obligation under any Executory Contract or Unexpired Lease that is assumed; 
and (c) any dispute regarding whether a contract or lease is or was executory or expired; 

4. ensure that distributions to Holders of Allowed Claims or Interests are 
accomplished pursuant to the provisions of the Plan; 

5. consider any modifications of the Plan before or after the Effective Date pursuant 
to section 1127 of the Bankruptcy Code, the Confirmation Order, the Sale Approval Order or any 
contract, instrument, release, or other agreement or document entered into or delivered in 
connection with the Plan, the Disclosure Statement, the Confirmation Order, or the Sale Approval 
Order in each case, to remedy any defect or omission or reconcile any inconsistency in any 
Bankruptcy Court order, the Plan, the Disclosure Statement, the Confirmation Order, the Sale 
Approval Order, or any contract, instrument, release, or other agreement or document entered into, 
delivered, or created in connection with the Plan, the Disclosure Statement, the Confirmation 
Order, or the Sale Approval Order in such manner as may be necessary or appropriate to 
consummate the Plan; 

6. adjudicate, decide, or resolve any motions, adversary proceedings, contested, or 
litigated matters, and grant or deny any applications involving a Debtor that may be pending on 
the Effective Date; 

7. adjudicate, decide, or resolve any and all matters related to Causes of Action by or 
against a Debtor, the GUC Trust, or GUC Trustee; 

8. adjudicate, decide, or resolve any and all matters related to sections 1141, 1145, 
and 1146 of the Bankruptcy Code; 

9. enter and implement such orders as may be necessary or appropriate to execute, 
implement, or consummate the provisions of the Plan, and all contracts, instruments, releases, 
indentures, and other agreements or documents created in connection with the Plan; 

10. enter and enforce any order for the sale of property pursuant to sections 363 or 1123 
of the Bankruptcy Code, including for the avoidance of doubt the Sale Approval Order; 

11. resolve any cases, controversies, suits, disputes, or Causes of Action that may arise 
in connection with the Consummation, interpretation, or enforcement of the Plan or any Entity’s 
obligations incurred in connection with the Plan; 
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12. adjudicate, decide, or resolve any dispute and all matters related to the Sale 
Transaction and Sale Transaction Documents; 

13. adjudicate, decide, or resolve any dispute and all matters arising under the GUC 
Trust Agreement; 

14. issue injunctions, enter and implement other orders, or take such other actions as 
may be necessary or appropriate to restrain interference by any Entity with Consummation or 
enforcement of the Plan; 

15. resolve any cases, controversies, suits, disputes, or Causes of Action with respect 
to the settlements, compromises, discharges, releases, injunctions, exculpations, and other 
provisions contained in Article VIII of the Plan and enter such orders as may be necessary or 
appropriate to implement such releases, injunctions, and other provisions; 

16. resolve any cases, controversies, suits, disputes, or Causes of Action with respect 
to the repayment or return of distributions and the recovery of additional amounts owed by the 
Holder of a Claim or Interest for amounts not timely repaid pursuant to Article VII of the Plan; 

17. enter and implement such orders as are necessary or appropriate if the Confirmation 
Order is for any reason modified, stayed, reversed, revoked, or vacated; 

18. determine any other matters that may arise in connection with or relate to the Plan, 
the Disclosure Statement, the Confirmation Order, the Plan Supplement, or the Sale Approval 
Order; 

19. adjudicate any and all disputes arising from or relating to distributions under the 
Plan or any transactions contemplated therein, including any Restructuring Transactions; 

20. determine requests for the payment of Claims entitled to priority pursuant to section 
507 of the Bankruptcy Code; 

21. hear and determine matters concerning state, local, and U.S. federal taxes in 
accordance with sections 346, 505, and 1146 of the Bankruptcy Code; 

22. hear and determine matters concerning section 1145 of the Bankruptcy Code; 

23. hear and determine all disputes involving the existence, nature, or scope of the 
release provisions set forth in the Plan, including any dispute or matter relating to any liability 
arising out of the termination of employment or the termination of any employee or retiree benefit 
program, regardless of whether such termination occurred prior to or after the Effective Date; 

24. enforce all orders previously entered by the Bankruptcy Court; 

25. enter a final decree concluding or closing the Chapter 11 Cases;  

26. enforce the injunction, release, and exculpation provisions set forth in Article VIII 
of the Plan;  
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27. hear any other matter not inconsistent with the Bankruptcy Code; and 

28. the CCAA Court shall retain jurisdiction over the CCAA Recognition Proceedings 
and all matters, arising out of, or related to, the CCAA Recognition Proceedings including the 
orders of the CCAA Court.  

ARTICLE XII. 
MISCELLANEOUS PROVISIONS 

A. Immediate Binding Effect 

Subject to Article IX.B of the Plan and notwithstanding Bankruptcy Rules 3020(e), 
6004(h), or 7062 or otherwise, upon the occurrence of the Effective Date, the terms of the Plan, 
the final versions of the documents contained in the Plan Supplement, the Confirmation Order, 
and the Sale Approval Order shall be immediately effective and enforceable and deemed binding 
upon the Debtors or the Wind Down Estate, as applicable, and any and all Holders of Claims or 
Interests (regardless of whether the Holders of such Claims or Interests are deemed to have 
accepted or rejected the Plan), all Entities that are parties to or are subject to the settlements, 
compromises, releases, and injunctions provided for in the Plan, each Entity acquiring property 
under the Plan or the Confirmation Order, and any and all non-Debtor parties to Executory 
Contracts and Unexpired Leases.  All Claims and debts shall be fixed, adjusted, or compromised, 
as applicable, pursuant to the Plan regardless of whether any Holder of a Claim or debt has voted 
on the Plan. 

B. Additional Documents 

On or before the Effective Date, the Debtors may File with the Bankruptcy Court such 
agreements and other documents as may be necessary or appropriate to effectuate and further 
evidence the terms and conditions of the Plan. The Debtors, the Wind Down Estate, the Wind 
Down Administrator, the GUC Trust, or the GUC Trustee, as applicable, and all Holders of Claims 
or Interests receiving distributions pursuant to the Plan and all other parties in interest shall, from 
time to time, prepare, execute, and deliver any agreements or documents and take any other actions 
as may be necessary or advisable to effectuate the provisions and intent of the Plan. 

C. Reservation of Rights 

Except as expressly set forth herein, the Plan shall have no force or effect unless the 
Bankruptcy Court enters the Confirmation Order, and the Confirmation Order shall have no force 
or effect unless the Effective Date occurs.  Prior to the Effective Date, neither the Plan, any 
statement or provision contained in the Plan, nor any action taken or not taken by any Debtor with 
respect to the Plan, the Disclosure Statement, the Confirmation Order, or the Plan Supplement 
shall be or shall be deemed to be an admission or waiver of any rights of any Debtor with respect 
to the Holders of Claims or Interests. 

D. Successors and Assigns 

The rights, benefits, and obligations of any Entity named or referred to in the Plan or the 
Confirmation Order shall be binding on, and shall inure to the benefit of any heir, executor, 
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administrator, successor or assign, Affiliate, officer, director, manager, agent, representative, 
attorney, beneficiaries, or guardian, if any, of each Entity. 

E. Service of Documents 

Any pleading, notice, or other document required by the Plan to be served on or delivered 
to the Debtors, the Wind Down Estate, the Wind Down Administrator, the GUC Trust, or the GUC 
Trustee as applicable, shall be served on: 

Debtors or the  
Wind Down Estate 

KidKraft Inc. 
4630 Olin Road 
Dallas, TX 75244 
Attn: Geoffrey Walker 

  
Attorneys to the Debtors Vinson & Elkins LLP 

2001 Ross Avenue, Suite 3900 
Dallas, TX 75201 
Attn: William L. Wallander 

Matthew D. Struble 
Kiran Vakamudi 

           
and 

  
 Vinson & Elkins LLP 

1114 Avenue of the Americas, 32nd Floor 
New York, NY 10036 
Attn: David S. Meyer  

Lauren R. Kanzer 
  
Wind Down Administrator SierraConstellation Partners, LLC 

3090 Olive St., 3rd Floor 
Dallas, TX 75219 
Attn: Carl Moore 

 
GUC Trustee 

 
Jiangang Ou, Esq. 
1222 Howard Lane 
Bellaire, Texas 77401 

  
United States Trustee Office of the United States Trustee 

for the Northern District of Texas 
Earle Cabell Federal Building 
1100 Commerce Street, Room 976 
Attn: Meredyth Kippes  
 

Prepetition Credit Agreement  
Agent and DIP Agent 

GB Funding, LLC 
101 Huntington Avenue, Suite 1100  
Boston, Massachusetts 02199  
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Attn:  David Braun  
          Kyle Shonak 
 

Counsel to the Prepetition Credit 
Agreement Agent and DIP Agent 

Katten Muchin Rosenman LLP 
50 Rockefeller Plaza 
New York, NY 10020 
Attn: Cindi M. Giglio 
 Lucy F. Kweskin 
 

Purchaser Backyard Products LLC 
317 S. Main Street 
Ann Arbor, MI  48104   
Attn: Thomas van der Meulen 
 

Counsel to Purchaser 
 
 
 
 

King & Spalding LLP 
1185 6th Avenue 
New York, NY 10036 
Attn: Spencer Stockdale 
           Michael Fishel 
           Jeff Dutson 
 

MidOcean MidOcean Partners 
245 Park Avenue 
38th Floor 
New York, NY 10167 
Attn:  Daniel Penn 
 

Counsel to MidOcean Gibson Dunn & Crutcher LLP 
200 Park Avenue 
New York, NY 10166 
Attn: Andrew Herman 
 
 

F. Term of Injunctions or Stays 

Unless otherwise provided in the Plan or in the Confirmation Order, all injunctions or stays 
in effect in the Chapter 11 Cases pursuant to sections 105 or 362 of the Bankruptcy Code or any 
order of the Bankruptcy Court or the CCAA Court, and existing on the Confirmation Date 
(excluding any injunctions or stays contained in the Plan or the Confirmation Order) shall remain 
in full force and effect until the Effective Date.  All injunctions or stays contained in the Plan, the 
Confirmation Order, the Confirmation Recognition Order or the Sale Order shall remain in full 
force and effect in accordance with their terms. 
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G. Entire Agreement 

Except as otherwise indicated, and without limiting the effectiveness of the Global 
Settlement and the Restructuring Support Agreement and any related agreements thereto, on the 
Effective Date, the Plan, the Plan Supplement, and the Confirmation Order shall supersede all 
previous and contemporaneous negotiations, promises, covenants, agreements, understandings, 
and representations on such subjects, all of which have become merged and integrated into the 
Plan. 

H. Exhibits 

All exhibits and documents included in the Plan Supplement are incorporated into and are 
a part of the Plan as if set forth in full in the Plan.  After the exhibits and documents are Filed, 
copies of such exhibits and documents shall be available upon written request to the Debtors’ 
counsel at the address above or by downloading such exhibits and documents from the Debtors’ 
restructuring website at https://www.stretto.com/kidkraft or the Bankruptcy Court’s website at 
https://www.txnb.uscourts.gov/. To the extent any exhibit or document is inconsistent with the 
terms of the Plan, unless otherwise ordered by the Bankruptcy Court, the non-exhibit or non-
document portion of the Plan shall control. 

I. Nonseverability of Plan Provisions 

If, prior to Confirmation, any term or provision of the Plan is held by the Bankruptcy Court 
to be invalid, void, or unenforceable, the Bankruptcy Court shall have the power to alter and 
interpret such term or provision to make it valid or enforceable to the maximum extent practicable, 
consistent with the original purpose of the term or provision held to be invalid, void, or 
unenforceable, and such terms or provision shall then be applicable as altered or interpreted, 
provided that any such alteration or interpretation shall be acceptable to the Debtors, 
the DIP Agent, the Prepetition Secured Parties, and the Purchaser. Notwithstanding any such 
alteration or interpretation, the remainder of the terms and provisions of the Plan will remain in 
full force and effect and will in no way be affected, impaired, or invalidated by such alteration or 
interpretation.  The Confirmation Order shall constitute a judicial determination and shall provide 
that each term and provision of the Plan, as it may have been altered or interpreted in accordance 
with the foregoing, is: (1) valid and enforceable pursuant to its terms; (2) integral to the Plan and 
may not be deleted or modified without the Debtors’, the Prepetition Secured Parties’, and the 
Purchaser’s consent; and (3) nonseverable and mutually dependent. 

J. Votes Solicited in Good Faith 

Upon entry of the Confirmation Order, the Debtors will be deemed to have solicited votes 
on the Plan in good faith and in compliance with the Bankruptcy Code, and pursuant to 
section 1125(e) of the Bankruptcy Code, the Debtors and each of their respective Affiliates, agents, 
representatives, members, principals, shareholders, officers, directors, employees, advisors, and 
attorneys will be deemed to have participated in good faith and in compliance with the Bankruptcy 
Code in the offer, issuance, sale, and purchase of Securities (if any) offered and sold under the 
Plan and any previous plan, and, therefore, neither any of such parties or individuals nor the Wind 
Down Estate or Wind Down Administrator (as applicable) will have any liability for the violation 
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of any applicable law, rule, or regulation governing the solicitation of votes on the Plan or the 
offer, issuance, sale, or purchase of the Securities (if any) offered and sold under the Plan and any 
previous plan. 

K. Request for Expedited Determination of Taxes 

The Debtors, the Wind Down Estate, the Wind Down Administrator, or the GUC Trustee, 
as the case may be, shall have the right to request an expedited determination under section 505(b) 
of the Bankruptcy Code with respect to tax returns filed, or to be filed, for any and all taxable 
periods ending after the Petition Date through the Effective Date.  

L. Closing of Chapter 11 Cases 

The Wind Down Estate or the Wind Down Administrator (as applicable) shall, promptly 
after the full administration of the Chapter 11 Cases, File with the Bankruptcy Court all documents 
required by Bankruptcy Rule 3022 and any applicable order of the Bankruptcy Court to issue a 
final decree closing the Chapter 11 Cases and file materials with the CCAA Court to terminate the 
CCAA Recognition Proceedings. 

M. No Stay of Confirmation Order 

The Confirmation Order and Confirmation Recognition Order shall contain a waiver of 
any stay of enforcement otherwise applicable, including pursuant to Bankruptcy Rules 3020(e) 
and 7062. 

N. Waiver or Estoppel 

Each Holder of a Claim or Interest shall be deemed to have waived any right to assert any 
argument, including the right to argue that its Claim or Interest should be Allowed in a certain 
amount, in a certain priority, Secured or not subordinated by virtue of an agreement made with the 
Debtors or their counsel, or any other Entity, if such agreement or the Debtors,’ Wind Down 
Estate’s, or the Wind Down Administrator’s (as applicable) right to enter into settlements was not 
disclosed in the Plan, the Disclosure Statement, or papers Filed with the Bankruptcy Court or the 
Noticing and Claims Agent prior to the Confirmation Date. 

O. Dissolution of Statutory Committees 

On the Effective Date, any statutory committee formed in connection with the Chapter 11 
Cases shall dissolve automatically and all members thereof (solely in their capacities as such) shall 
be released and discharged from all rights, duties, and responsibilities arising from, or related to, 
the Chapter 11 Cases. 

* * * *
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Respectfully submitted, as of the date first set forth below, 

Dated: June 20, 2024 
Dallas, Texas 

KIDKRAFT, INC.  
on behalf of itself and all other Debtors 

 /s/ Geoffrey Walker  
Geoffrey Walker 
President & Chief Executive Officer 
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Exhibit B 

Sale Approval Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re: 
 
KIDKRAFT, INC., et al.,  
 
 Debtors.1 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
 

Case No. 24-80045-mvl11 
 
(Chapter 11) 
 
(Jointly Administered) 
 
Re:  Docket No. 28, 29, 54, 220 
 

ORDER (I) AUTHORIZING  
THE SALE OF THE DEBTORS’ ASSETS 

FREE AND CLEAR OF ALL LIENS, CLAIMS,  
INTERESTS AND ENCUMBRANCES PURSUANT  

TO 11 U.S.C. §§ 105 AND 363, (II) APPROVING  
THE PURCHASE AGREEMENT, (III) AUTHORIZING  

THE ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY  
CONTRACTS AND UNEXPIRED LEASES, AND (IV) GRANTING RELATED RELIEF 
 

 
1  The Debtors in these chapter 11 cases and the last four digits of their respective federal tax identification numbers 

or Canadian business numbers, as applicable, are:  KidKraft, Inc. (3303), KidKraft Europe, LLC (3174), KidKraft 
Intermediate Holdings, LLC (8800), KidKraft International Holdings, Inc. (2933), KidKraft Partners, LLC (3268), 
KidKraft International IP Holdings, LLC (1841), Solowave Design Corp. (9294), Solowave Design Holdings 
Limited (0206), Solowave Design Inc. (3073), Solowave Design LP (7201), and Solowave International Inc. 
(4302).  The location of the Debtors’ U.S. corporate headquarters and the Debtors’ service address is:  4630 Olin 
Road, Dallas, TX 75244. 
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Upon the Amended Joint Prepackaged Chapter 11 Plan [Docket No. 220] (as it may be 

amended, altered, modified, or supplemented, and including all exhibits and supplements thereto, 

the “Plan”)2 filed by the above-captioned debtors and debtors in possession (collectively, the 

“Debtors”), which contemplates entry of an order (this “Sale Order”):  (a) authorizing and 

approving the applicable Debtors’ proposed sale of all of their respective right, title, and interest 

in, to, and under the Transferred Assets to Backyard Products, LLC, a Delaware limited liability 

company (“Backyard”) or, as applicable, any Designated Buyer designated in accordance with the 

Purchase Agreement (Backyard or such Designated Buyer, as applicable, the “Buyer”) free and 

clear of all Liens, Claims, Interests (each as defined herein), and Encumbrances (as defined in the 

Purchase Agreement) (with the sole exception of any Permitted Encumbrances and Assumed 

Liabilities), in accordance with the terms and conditions contained in that certain Asset Purchase 

Agreement, dated as of April 25, 2024, by and among certain of the Debtors and Backyard, 

substantially in the form attached hereto as Exhibit 1 (as may be amended or otherwise modified 

from time to time and including all related documents, exhibits, schedules, and agreements thereto, 

collectively, the “Purchase Agreement,” and the proposed sale contemplated thereunder, the 

“Sale”) and the other transactions contemplated thereby; (b) approving the Purchase Agreement 

and the other Sale Transaction Documents; (c) authorizing the assumption and assignment to the 

Buyer of the Transferred Contracts, including the assignment of any applicable Transferred 

Contracts that were entered into after the Petition Date; and (d) granting related relief; and the 

Court having reviewed and considered the Plan and all relief related thereto and any objections 

thereto; and upon the full record in support of the relief requested by the Debtors in the Plan; and 

the Court having found that the relief requested in the Plan is in the best interests of the Debtors’ 

 
2  Capitalized terms utilized herein but not otherwise defined shall have the meanings ascribed to them in the Plan 

or the Purchase Agreement (as defined herein), as the context makes applicable. 
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Estates, their creditors, and all other parties in interest; and the Court having heard the statements 

in support of the relief requested in the Plan at a hearing before this Court on June 21, 2024 (the 

“Combined Hearing”); and the Court having confirmed the Plan and entered the Findings of Fact, 

and Conclusions of Law, and Order Confirming the Debtors’ Joint Prepackaged Chapter 11 Plan 

substantially contemporaneously herewith (the “Confirmation Order”); and the Court having 

determined that the legal and factual bases set forth in the Plan, the Declaration of Geoffrey Walker 

in Support of Chapter 11 Petitions and First Day Motions [Docket No. 31], the Declaration of 

Ajay Bijoor, Managing Director of Robert W. Baird & Co. Incorporated, in Support of (I) the 

Debtors’ Motion to Obtain Postpetition Debtor in Possession Financing and (II) the Sale Process 

[Docket No. 32], and the Declaration of Ajay Bijoor, Managing Director of Robert W. Baird & 

Co. Incorporated, in Support of (I) the Sale Transaction and (II) the Bid Protections [Docket No. 

188], and at the Combined Hearing, establish just cause for the relief granted herein; and after due 

deliberation and sufficient cause appearing therefor, 

THE COURT HEREBY FINDS AS FOLLOWS: 

A. General. The findings and conclusions set forth herein constitute the Court’s 

findings of fact and conclusions of law pursuant to rule 7052 of the Federal Rules of Bankruptcy 

Procedure (the “Bankruptcy Rules”), made applicable to these chapter 11 cases pursuant to 

Bankruptcy Rule 9014.  To the extent that any of the following findings of fact constitute 

conclusions of law, they are adopted as such.  To the extent that any of the conclusions of law 

constitute findings of fact, they are adopted as such. 

B. Jurisdiction and Venue. The Court has jurisdiction over this matter pursuant to 

28 U.S.C. § 1334, and venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 
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The matters addressed in this Sale Order constitute a “core” proceeding pursuant to 

28 U.S.C. § 157(b). 

C. Bases for Relief. The statutory and other legal bases for the relief provided herein 

are sections 105(a), 363, 365, 503, 507, 1123, 1129, and 1146 of title 11 of the United States Code 

(the “Bankruptcy Code”), Bankruptcy Rules 3020(e) (to the extent applicable), 6004, 6006, 9007, 

9008, and 9014, the Plan and the Confirmation Order. The consummation of the Sale and the other 

transactions contemplated by the Purchase Agreement and this Sale Order is legal, valid, and 

properly authorized under all applicable provisions of the Bankruptcy Code, the Bankruptcy Rules, 

the Local Bankruptcy Rules of the United States Bankruptcy Court for the Northern District of 

Texas (the “Bankruptcy Local Rules”), and the General Order Regarding Procedures for 

Complex Chapter 11 Cases (the “Complex Case Procedures”), and the Debtors and the Buyer 

have complied with all of the applicable requirements of such sections and rules in respect of such 

transactions. 

D. Marketing and Sale Process. The sale of the Transferred Assets to the Buyer 

pursuant to the Purchase Agreement is duly authorized under sections 363(b)(1), 363(f), 1123 and 

1129 of the Bankruptcy Code, Bankruptcy Rule 6004(f), Bankruptcy Local Rule 2002-1, and the 

Confirmation Order.  As demonstrated by (i) the testimony and other evidence proffered or 

adduced at the Combined Hearing and (ii) the representations of counsel made on the record at the 

Combined Hearing, the Debtors and their professionals, agents, and other representatives engaged 

in a robust and extensive marketing and sale process for the Transferred Assets and conducted all 

aspects of the sale process in good faith.  The marketing process undertaken by the Debtors and 

their professionals, agents, and other representatives with respect to the Transferred Assets has 
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been adequate and appropriate and reasonably calculated to maximize value for the benefit the 

Debtors’ Estates and all stakeholders. 

E. Corporate Authority. The Debtors are the sole and lawful owners of the Transferred 

Assets.  The Transferred Assets constitute property of the Debtors’ Estates and title thereto is 

vested in the Debtors’ Estates within the meaning of section 541 of the Bankruptcy Code.  The 

Debtors (i) have full corporate power and authority to execute the Purchase Agreement, and the 

Sale of the Transferred Assets to the Buyer has been duly and validly authorized by all necessary 

corporate action, (ii) have all of the corporate power and authority necessary to consummate the 

Sale and all transactions contemplated by the Purchase Agreement and the other Sale Transaction 

Documents, including this Sale Order, (iii) have taken all corporate action necessary to authorize 

and approve the Purchase Agreement, and the consummation by the Debtors of the Sale and all 

other transactions contemplated by this Sale Order, the Purchase Agreement, or the other Sale 

Transaction Documents, and (iv) require no further consents or approvals, other than those 

expressly provided for in the Purchase Agreement, to consummate such transactions. 

F. Highest and Best Offer; Business Judgment. The Debtors have demonstrated a 

sufficient basis to enter into the Purchase Agreement, sell the Transferred Assets on the terms 

outlined therein, and assume and assign the Transferred Contracts to the Buyer under sections 363 

and 365 of the Bankruptcy Code and assign any applicable Transferred Contracts that were entered 

into after the Petition Date pursuant to the Purchase Agreement.  All such actions are appropriate 

exercises of the Debtors’ business judgment and in the best interests of the Debtors, their Estate, 

their creditors, and other parties in interest.  Approval of the Sale on the terms set forth in the 

Purchase Agreement at this time is in the best interests of the Debtors, their Estates, their creditors, 

and all other parties in interest. 
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G. The offer of the Buyer, on the terms and conditions set forth in the Purchase 

Agreement, including the total consideration to be realized by the Debtors thereunder, (i) is the 

highest and best offer received by the Debtors after extensive marketing, (ii) is in the best interests 

of the Debtors, their Estates, their creditors, and all other parties in interest, and (iii) is fair and 

reasonable and constitutes reasonably equivalent value, fair and adequate consideration, and fair 

value for the Transferred Assets under the Bankruptcy Code, the Uniform Fraudulent Transfer Act, 

the Uniform Voidable Transactions Act, and all other applicable laws of the United States, any 

state, territory, possession, the District of Columbia, or any other applicable jurisdiction with laws 

substantially similar to the foregoing.  Taking into consideration all relevant factors and 

circumstances, no other Person or entity has offered to purchase the Transferred Assets for greater 

value to the Debtors and their Estates. 

H. The Debtors and the Buyer have not entered into the Purchase Agreement, or 

proposed to consummate the Sale: (i) for the purposes of hindering, delaying, or defrauding the 

Debtors’ present or future creditors, or (ii) fraudulently, for the purpose of statutory or common 

law fraudulent conveyance and fraudulent transfer claims, whether under the Bankruptcy Code or 

under the laws of the United States, any state, territory, possession, the District of Columbia, or 

any other applicable jurisdiction with laws substantially similar to the foregoing. 

I. Good and sufficient reasons for approval of the Purchase Agreement and the Sale 

have been articulated by the Debtors.  The Debtors have demonstrated compelling circumstances 

for the Sale outside the ordinary course of business, pursuant to section 363(b) of the Bankruptcy 

Code and in accordance with the Plan, in that, among other things, the immediate consummation 

of the Sale of the Transferred Assets to the Buyer is necessary and appropriate to preserve and to 

maximize the value of the Debtors’ Estates.  To maximize the value to the Estates of the Sale of 
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the Transferred Assets, it is essential that the consummation of the Sale and the other transactions 

provided for under the Purchase Agreement occur promptly following confirmation of the Plan. 

J. Opportunity to Object. A reasonable opportunity to object or be heard with respect 

to the Sale (and all transactions contemplated in connection therewith), the assumption and 

assignment of the Transferred Contracts, including the assignment of any applicable Transferred 

Contracts that were entered into after the Petition Date, to the Buyer pursuant to the Purchase 

Agreement, the Identified Cure Amounts (defined below), the Combined Hearing, and all 

deadlines related thereto has been afforded to all interested persons and entities, including, without 

limitation: (i) the United States Trustee for the Northern District of Texas; (ii) counsel to 

Prepetition Secured Parties and the DIP Secured Parties; (iii) counsel to the official committee of 

unsecured creditors; (iv) the United States Attorney’s Office for the Northern District of Texas; 

(v) the Internal Revenue Service; (vi) the state attorneys general for states in which the Debtors 

conduct business; (vii) all known holders of Liens, Claims, Interests, and Encumbrances secured 

by the Transferred Assets; (viii) each landlord of the Debtors’ warehouses and/or other premises; 

(ix) each governmental agency that is an interested party with respect to the Sale and the other 

transactions contemplated in the Purchase Agreement; (x) all other applicable government 

agencies to the extent required by the Bankruptcy Rules or the Bankruptcy Local Rules, and (xi) all 

parties that have requested or that are required to receive notice pursuant to Bankruptcy Rule 2002. 

K. Good Faith Buyer; Arm’s Length Sales. The Purchase Agreement was negotiated, 

proposed, and entered into by the applicable Debtors and the Buyer without collusion, in good 

faith, and from arm’s length bargaining positions.  Neither the Debtors, the Buyer, nor any of their 

respective affiliates have engaged in any conduct that would cause or permit the Purchase 

Agreement or the Sale of the Transferred Assets (or the other transactions contemplated in the 
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Purchase Agreement) to be avoided, or costs or damages to be imposed, under section 363(n) of 

the Bankruptcy Code or other applicable law. 

L. The Buyer is a good faith Buyer under section 363(m) of the Bankruptcy Code and, 

as such, is entitled to all of the protections afforded thereby.  In particular, (i) the Buyer recognizes 

that the Debtors were free to deal with any other party interested in purchasing the Transferred 

Assets; (ii) the Buyer did not in any way induce or cause the filing of the Chapter 11 Cases by the 

Debtors; (iii) the Buyer did not violate section 363(n) of the Bankruptcy Code by any action or 

inaction; (iv) no common identity of directors, officers, or controlling stakeholders exists between 

the Buyer and any of the Debtors; and (v) the Buyer did not act in a collusive manner with any 

person and the Purchase Price was not controlled by any undisclosed agreement among third 

parties. 

M. Free and Clear Transfer Required by the Buyer. The Buyer would not have entered 

into the Purchase Agreement, and would not have consummated the Sale contemplated thereby, 

thus adversely affecting the Debtors, their Estates, and their creditors, if each of the Sale (and the 

other transactions contemplated by the Purchase Agreement) and the assumption and assignment 

of the Transferred Contracts to the Buyer thereof, including the assignment of any applicable 

Transferred Contracts that were entered into after the Petition Date, were not free and clear of all 

Liens, Claims, Interests, and Encumbrances of any kind or nature whatsoever (with the sole 

exception of any Permitted Encumbrances and Assumed Liabilities) as more fully set forth in 

Paragraph V.7 of this Sale Order, or if the Buyer would, or in the future could, be liable for any 

encumbrances, obligations, or liabilities other than the Permitted Encumbrances and Assumed 

Liabilities.  Except as otherwise expressly provided in the Plan,  the Confirmation Order, or this 
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Sale Order, the Buyer shall not have any responsibility whatsoever with respect to the Excluded 

Liabilities, which shall remain the sole responsibility of the Debtors before, on, and after Closing. 

N. As of the Closing, pursuant and subject to the applicable terms of the Purchase 

Agreement, the Sale will effect a legal, valid, enforceable, and effective transfer of the Transferred 

Assets under the Purchase Agreement and will vest the Buyer with all of the applicable Debtors’ 

respective rights, title, and interests in such Transferred Assets free and clear of all Liens, Claims, 

Interests, and Encumbrances of any kind or nature whatsoever (with the sole exception of any 

Permitted Encumbrances and Assumed Liabilities), including, without limitation, (i) liens, 

mortgages, deeds of trust, pledges, charges, security interests, rights of first refusal, options, 

hypothecations, encumbrances, easements, servitudes, leases or subleases, rights-of-way, 

encroachments, restrictive covenants, restrictions on transferability or other similar restrictions, 

rights of offset or recoupment, rights of use or possession, subleases, leases, conditional sale 

arrangements, or other title retention arrangements, other liens (including mechanic’s, 

materialman’s, possessory, and other consensual and non-consensual liens and statutory liens), 

judgments, charges of any kind or nature, if any, including any restriction on the use, voting, 

transfer, receipt of income, or other exercise of any attributes of ownership, or any rights that 

purport to give any party a right of first refusal, option, or consent with respect to the Debtors’ 

interests in the Transferred Assets or any similar rights; (ii) all claims as defined in Bankruptcy 

Code section 101(5), including all rights or causes of action (whether in law or in equity), 

proceedings, warranties, guarantees, indemnities, rights of recovery, setoff, recoupment, 

indemnity or contribution, obligations, demands, restrictions, indemnification claims or liabilities 

relating to any act or omission of the Debtors or any other person, consent rights, options, contract 

rights, covenants, claims for reimbursement, exoneration, products liability, alter-ego, 
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environmental, or tax, decrees of any court or foreign or domestic governmental entity, indentures, 

loan agreements, and interests of any kind or nature whatsoever (known or unknown, matured or 

unmatured, accrued or contingent, and regardless of whether currently exercisable), whether 

arising prior to or subsequent to the commencement of these Chapter 11 Cases, and whether 

imposed by agreement, understanding, law, equity or otherwise; (iii) all debts, liabilities, 

obligations, contractual rights and claims, labor, employment, tort, products liability, and pension 

claims, and debts arising in any way in connection with any agreements, acts, or failures to act, in 

each case, whether known or unknown, choate or inchoate, filed or unfiled, scheduled or 

unscheduled, noticed or unnoticed, recorded or unrecorded, perfected or unperfected, allowed or 

disallowed, contingent or non-contingent, liquidated or unliquidated, matured or un-matured, 

material or non-material, disputed or undisputed, whether arising prior to or subsequent to the 

commencement of these Chapter 11 Cases and whether imposed by agreement, understanding, 

law, equity or otherwise; (iv) any rights based on any products, successor or transferee liability, 

(v) any rights that purport to give any party a right or option to effect any forfeiture, modification, 

right of first offer or first refusal, or consents, or termination of the Debtors’ or the Buyer’s interest 

in the Transferred Assets or any similar rights; (vi) any rights under labor or employment 

agreements; (vii) any rights under mortgages, deeds of trust, and security interests; (viii) any rights 

related to intercompany loans and receivables between the Debtors that are party to the Purchase 

Agreement and any Debtor or non-Debtor subsidiary or affiliate; (ix) any rights under any pension, 

multiemployer plan (as such term is defined in Section 3(37) or Section 4001(a)(3) of the 

Employee Retirement Income Security Act of 1974 (as amended, “ERISA”)), health or welfare, 

compensation, or other employee benefit plans, agreements, practices, and programs, including, 

without limitation, any pension plans of the Debtors or any multiemployer plan to which the 
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Debtors have at any time contributed to or had any liability or potential liability; (x) any other 

employee claims related to worker’s compensation, occupational disease or unemployment, or 

temporary disability, including, without limitation, claims that might otherwise arise under or 

pursuant to (a) ERISA, (b) the Fair Labor Standards Act, (c) Title VII of the Civil Rights Act of 

1964, (d) the Federal Rehabilitation Act of 1973, (e) the National Labor Relations Act, (f) the Age 

Discrimination and Employment Act of 1967 and Age Discrimination in Employment Act, as 

amended, (g) the Americans with Disabilities Act of 1990, (h) the Consolidated Omnibus Budget 

Reconciliation Act of 1985, as amended, including, without limitation, the requirements of Part 6 

of Subtitle B of Title I of ERISA and Section 4980B of the Internal Revenue Code and of any 

similar state law (collectively, “COBRA”), (i) state discrimination laws, (j) state unemployment 

compensation laws or any other similar state laws, (k) any other state or federal benefits or claims 

relating to any employment with the Debtors or any of their predecessors;  (l) the WARN Act (29 

U.S.C. §§ 2101 et seq.) (the “WARN Act”) and any state law equivalents; (xi) any bulk sales or 

similar law; (xii) any tax statutes or ordinances, including, without limitation, the Internal Revenue 

Code of 1986, as amended, and any taxes arising under or out of, in connection with, or in any 

way relating to the operation of the Transferred Assets prior to the Closing, including, without 

limitation, any ad valorem taxes assessed by any applicable taxing authority; (xiii) any unexpired 

lease or executory contract to which a Debtor is a party that is not a Transferred Contract that will 

be assumed and assigned pursuant to this Sale Order and the Purchase Agreement; and (xiv) any 

other Excluded Liabilities as provided in the Purchase Agreement.  Notwithstanding the foregoing, 

the Transferred Assets shall not include the Avoidance Actions against any parties identified on 

Schedule 1 to the Global Settlement Term Sheet until the passage of one Business Day after the 

expiration of the GUC Settlement Opt-In Election Deadline.  In the event that a Holder of General 
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Unsecured Claims that is listed on Schedule 1 to the Global Settlement Term Sheet makes a GUC 

Settlement Opt-In Election prior to the expiration of the GUC Settlement Opt-In Election 

Deadline, any potential Avoidance Action against such Holder will not be conveyed to the 

Purchaser and instead will become GUC Trust Assets. 

O. Satisfaction of Section 363(f). The Debtors may sell the Transferred Assets free 

and clear of any and all Liens, Claims, Interests, and Encumbrances of any kind or nature 

whatsoever, including any rights or claims based on any putative successor or transferee liability, 

as set forth herein, because, in each case, one or more of the standards set forth in sections 

363(f)(1)–(5) of the Bankruptcy Code has or have been satisfied.  All parties in interest, including, 

without limitation, any holders of Liens, Claims, Interests, and Encumbrances and any contract 

counterparty to the Transferred Contracts who did not object or who withdrew their objection to 

the Sale, the assumption and assignment, or the assignment of the applicable Transferred Contract, 

or the associated Cure Claims, are deemed to have consented to the relief granted herein pursuant 

to section 363(f)(2) and 1141 of the Bankruptcy Code.  Those (i) holders of Liens, Claims, 

Interests, or Encumbrances and (ii) non-Debtor parties to Transferred Contracts that did not object 

are adequately protected by having their Liens, Claims, Interests, or Encumbrances, if any, attach 

to the portion of the purchase price ultimately attributable to the Transferred Assets against or in 

which they claim an interest, in the order of their priority, with the same validity, force, and effect, 

if any, which they now have against such Transferred Assets, subject to any claims and defenses 

the Debtors or their Estates may possess with respect thereto. 

P. No Successorship. Neither the Buyer nor any of its respective affiliates are 

successors to the Debtors or their Estates by reason of any theory of law or equity, and neither the 

Buyer nor any of its respective affiliates shall assume or in any way be responsible for any liability 
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or obligation of any of the Debtors and/or their Estates, except as otherwise expressly provided in 

the Purchase Agreement, the Plan, the Confirmation Order, and this Sale Order.  The Buyer: (i) has 

not, de facto or otherwise, merged with or into one or more of the Debtors, (ii) is not a continuation 

or substantial continuation, and is not holding itself out as a mere continuation, of any of the 

Debtors or of their respective Estates, businesses, or operations or any enterprise of the Debtors, 

and (iii) does not have a common identity of incorporators, directors, or equity holders with any 

of the Debtors. 

Q. The Transferred Contracts. The Debtors have demonstrated that (i) it is an exercise 

of their sound business judgment to assume and assign the Transferred Contracts, including the 

assignment of any applicable Transferred Contracts that were entered into after the Petition Date, 

to the Buyer in each case in connection with the consummation of the Sale and (ii) the assumption 

and assignment of the Transferred Contracts, including the assignment of any applicable 

Transferred Contracts that were entered into after the Petition Date, to the Buyer is in the best 

interests of the Debtors, their Estates, their creditors, and all other parties in interest.  The 

Transferred Contracts being assumed and assigned or assigned to the Buyer are an integral part of 

the Transferred Assets being purchased by the Buyer, and, accordingly, such assumption, 

assignment, and cure of any defaults, as applicable, under the Transferred Contracts are reasonable 

and enhance the value of the Debtors’ Estates.  Any contract counterparty to a Transferred Contract 

that has not actually filed with the Court an objection to such assumption and assignment or 

assignment in accordance with the terms of the Order (I) Approving Certain Bidder Protections, 

(II) Approving Contract Assumption and Assignment Procedures, and (III) Granting Related 

Relief entered substantially contemporaneously herewith (the “Bidder Protections Order”) is 

deemed to have consented to such assumption and assignment and the monetary amounts required 
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to cure any existing defaults arising under such Transferred Contracts pursuant to section 365(b)(1) 

of the Bankruptcy Code as identified on a Contract Notice (as defined in the Bidder Protections 

Order) or the Schedule of Assumed Executory Contracts and Unexpired Leases filed with the 

Court as part of the Plan Supplement (as defined in the Plan) (such amounts, the “Identified Cure 

Amounts”). 

R. Cure Claims and Adequate Assurance. The Debtors and the Buyer have, including 

by way of entering into the Purchase Agreement and agreeing to the provisions relating to the 

Transferred Contracts therein, (i) cured, or provided adequate assurance of cure, of any default 

existing prior to the date hereof under any of the applicable Transferred Contracts within the 

meaning of section 365(b)(1)(A) of the Bankruptcy Code and (ii) provided compensation or 

adequate assurance of compensation to any party for any actual pecuniary loss to such party 

resulting from a default prior to the date hereof under any of the Transferred Contracts within the 

meaning of section 365(b)(1)(B) of the Bankruptcy Code, and the Buyer has, based upon the record 

of these proceedings, including the evidence proffered by the Debtors at the Combined Hearing, 

provided adequate assurance of its future performance of and under the Transferred Contracts 

pursuant to sections 365(b)(1) and 365(f)(2) of the Bankruptcy Code.  The Buyer’s promise under 

the Purchase Agreement to perform the obligations under the Transferred Contracts after the 

Closing shall constitute adequate assurance of future performance under the Transferred Contracts 

being assigned to the Buyer within the meaning of sections 365(b)(1)(C) and 365(f)(2)(B) of the 

Bankruptcy Code.  The Identified Cure Amounts are hereby deemed to be the sole amounts 

necessary to cure any and all defaults under the applicable Transferred Contracts under section 

365(b) of the Bankruptcy Code. 
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S. Final Order. This Sale Order constitutes a “final” order within the meaning of 

28 U.S.C. § 158(a). 

T. Time Is of the Essence; Waiver of Stay. Time is of the essence in consummating 

the Sale.  In order to maximize the value of the Transferred Assets, it is essential that the Sale and 

the assignment of the Transferred Assets occur within the time constraints set forth in the Purchase 

Agreement, and there is no just reason for delay in the implementation of this Sale Order.  

Accordingly, there is cause to waive the stays contemplated by Bankruptcy Rules 6004(h) and 

6006(d) and, to the extent applicable, Bankruptcy Rule 3020(e). 

U. Confirmation of the Plan. The Sale of the Transferred Assets is authorized in 

connection with confirmation of the Plan and is thus entitled to the full benefits and protections 

provided under section 1146 of the Bankruptcy Code. 

NOW THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED THAT: 

I. The Sale is Approved. 

1. The Sale of the Transferred Assets contemplated by the Purchase Agreement is 

hereby approved, as set forth herein. 

II. Approval of the Purchase Agreement. 

2. The Purchase Agreement, the Sale Transaction Documents, and all other ancillary 

documents and all of the terms and conditions thereof are hereby approved.  Pursuant to sections 

105, 363, 365, and 1123 of the Bankruptcy Code, the Debtors are authorized and directed to take 

any and all actions necessary to fulfill their obligations under, and comply with the terms of, the 

Purchase Agreement and to consummate the Sale pursuant to and in accordance with the terms and 

conditions of the Purchase Agreement, the Plan, the Confirmation Order, and this Sale Order 

without further leave of the Court. 
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3. The Debtors are authorized to execute and deliver, and are empowered to perform 

under, consummate, and implement, the Purchase Agreement, together with all additional 

instruments, documents, and other agreements that may be reasonably necessary or desirable to 

implement the Purchase Agreement, and to take all further actions as may be reasonably requested 

by the Buyer for the purpose of assigning, transferring, granting, conveying, and conferring to the 

Buyer or reducing to possession, the Transferred Assets, or as may be reasonably necessary or 

appropriate to the performance of the obligations as contemplated by the Purchase Agreement. 

III. Binding Effect of Order. 

4. This Sale Order, the Plan, the Confirmation Order, and the Purchase Agreement 

shall each be binding upon all creditors of, and equity holders in, the Debtors and any and all other 

parties in interest, including, without limitation, any and all holders of Liens, Claims, Interests, 

and Encumbrances (including holders of any rights or claims based on any putative products, 

successor, or transferee liability) of any kind or nature whatsoever, all contract counterparties to 

the Transferred Contracts, the Buyer, all successors and assigns of the Buyer, the Debtors, and their 

respective affiliates and subsidiaries, and any trustee or successor trustee appointed in these 

Chapter 11 Cases or upon a conversion to chapter 7 under the Bankruptcy Code. 

IV. Amendments to the Purchase Agreement. 

5. Subject to the terms and conditions of the Purchase Agreement, the Debtors and the 

Buyer, as the context makes applicable, may amend, modify, supplement, or waive any provision 

of the Purchase Agreement (an “Amendment”) without further approval or order of the Court, so 

long as (a) such Amendment is not material and is undertaken in good faith by the Buyer and the 

Debtors; (b) the Debtors provide prior written notice of the Amendment (the “Amendment 

Notice”) to the U.S. Trustee, counsel to the Prepetition Secured Parties and DIP Secured Parties, 

and, counsel to the official committee of unsecured creditors (collectively, the “Notice Parties”), 
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and (c) the Debtors file the Amendment Notice with the Court; provided, however, that neither 

consent of the Notice Parties nor approval of the Court will be necessary to effectuate any such 

Amendment.  Any material Amendment must be approved by the Court to be effective. 

6. Section 2.1(k)(i) of the Purchase Agreement is hereby amended as follows: 

“(i) any of Seller’s vendors, suppliers, customers or trade creditors with whom Buyer 

continues to conduct business in regard to the Transferred Assets after the Closing that is 

listed on Schedule 1 of the Global Settlement Term Sheet (as defined in the Plan) (the  

“Go-Forward Vendors Schedule”); provided that to the extent any vendor, supplier, 

customer or trade creditor not previously identified on the Sellers’ bankruptcy schedules is 

identified after entry of the U.S. Sale Order, the Buyer shall have 30 days to add such party 

to the Go-Forward Vendors Schedule, and such party shall be deemed to have been a 

Designated Party hereunder as of the Closing.” 

V. Transfer of the Transferred Assets Free and Clear. 

7. The Buyer shall assume and be liable for the Assumed Liabilities expressly 

assumed pursuant to the Purchase Agreement, this Sale Order, and the Confirmation Order, and, 

for the avoidance of doubt, shall not assume or be liable for any Excluded Liabilities.  Except as 

expressly permitted or otherwise specifically provided for in the Purchase Agreement or this Sale 

Order, pursuant to sections 105(a), 363(b), 363(f), 365(b), 365(f), 1123, 1141, and 1146 of the 

Bankruptcy Code, upon the Closing, the Transferred Assets shall be transferred to the Buyer free 

and clear of any and all Liens, Claims, Interests, and Encumbrances (as defined in the Purchase 

Agreement) of any kind or nature whatsoever with the sole exception of any Permitted 

Encumbrances and Assumed Liabilities.  For purposes of this Sale Order, “Liens,” “Claims,” and 

“Interests,” as used herein, shall have the respective meanings set forth below: 
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a. any and all charges, liens (statutory or otherwise), claims, mortgages, leases, 
subleases, hypothecations, deeds of trust, pledges, security interests, options, rights 
of use or possession, rights of first offer or first refusal (or any other type of 
preferential arrangement), options, rights of consent, rights of setoff, successor and 
products liability, easements, servitudes, restrictive covenants, interests or rights 
under any operating agreement, encroachments, encumbrances, third-party 
interests, or any other restrictions or limitations of any kind with respect to the 
Transferred Assets including all the restrictions or limitations set forth in this 
Paragraph 6 (collectively, “Liens”); 

b. any and all claims as defined in section 101(5) of the Bankruptcy Code and 
jurisprudence interpreting the Bankruptcy Code, including, without limitation, 
(i) any and all claims or causes of action based on or arising under any labor, 
employment, or pension laws, (ii) any and all claims or causes of action based upon 
or relating to any putative successor or transferee liability, and (iii) any and all other 
claims, causes of action, rights, remedies, obligations, liabilities, counterclaims, 
cross-claims, third party claims, demands, restrictions, responsibilities, or 
contribution, reimbursement, subrogation, or indemnification claims or liabilities 
based on or relating to any act or omission of any kind or nature whatsoever asserted 
against any of the Debtors or any of their respective affiliates, subsidiaries, 
directors, officers, agents, successors, or assigns in connection with or relating to 
the Debtors, their operations, their business, their liabilities, the marketing and 
bidding process with respect to the Transferred Assets, the Transferred Contracts, 
or the transactions contemplated by the Purchase Agreement, including all the 
claims set forth in this Paragraph 6 (collectively, “Claims”); and 

c. any and all equity or other interests of any kind or nature whatsoever in or with 
respect to (i) any of the Debtors or their respective affiliates, subsidiaries, 
successors, or assigns, (ii) the Transferred Assets, or (iii) the Transferred Contracts, 
including all the interests set forth in this Paragraph 6 (collectively, “Interests”); 

in each case, whether in law or in equity, known or unknown, choate or inchoate, filed or unfiled, 

scheduled or unscheduled, noticed or unnoticed, recorded or unrecorded, perfected or unperfected, 

allowed or disallowed, contingent or non-contingent, liquidated or unliquidated, matured or 

unmatured, material or non-material, disputed or undisputed, direct or indirect, and whether arising 

by agreement, understanding, law, equity, or otherwise, and whether occurring or arising before, 

on, or after the Petition Date or occurring or arising prior to the Closing.  Any and all such Liens, 

Claims, Interests, and Encumbrances shall attach to the portion of the purchase price ultimately 

attributable to the Transferred Assets against or in which they claim an interest, in the order of 
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their priority, with the same validity, force, and effect, if any, which they now have against such 

Transferred Assets, subject to any claims, defenses, and objections, if any, that the Debtors or their 

Estates may possess with respect thereto.  At Closing, the Buyer shall take title to and possession 

of the Transferred Assets subject only to any Permitted Encumbrances and Assumed Liabilities; 

provided, however, that the Transferred Assets shall not include the Avoidance Actions against 

any parties identified on Schedule 1 to the Global Settlement Term Sheet until the passage of one 

Business Day after the expiration of the GUC Settlement Opt-In Election Deadline.  In the event 

that a Holder of General Unsecured Claims that is listed on Schedule 1 to the Global Settlement 

Term Sheet makes a GUC Settlement Opt-In Election prior to the expiration of the GUC 

Settlement Opt-In Election Deadline, any potential Avoidance Action against such Holder will not 

be conveyed to the Purchaser and instead will become GUC Trust Assets. 

VI. Vesting of Transferred Assets in the Buyer. 

8. The transfer of the Transferred Assets to the Buyer pursuant to the Purchase 

Agreement shall constitute a legal, valid, and effective transfer of the Transferred Assets on the 

Closing, and, subject to the proviso in decretal paragraph 7 above, shall vest the Buyer with all of 

the Debtors’ rights, title, and interests in the Transferred Assets free and clear of all Liens, Claims, 

Interests, and Encumbrances of any kind or nature whatsoever (with the sole exception of any 

Permitted Encumbrances and Assumed Liabilities). 

VII. Release of Liens. 

9. The Debtors are authorized and directed to execute such documents as may be 

necessary to release any Liens, Claims, Interests, and Encumbrances (with the sole exception of 

any Permitted Encumbrances and Assumed Liabilities) of any kind against the Transferred Assets 

as such Liens, Claims, Interests, and Encumbrances (other than Permitted Encumbrances and 

Assumed Liabilities) may have been recorded or may otherwise exist.  If any person or entity that 
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has filed financing statements, lis pendens, or other documents or agreements evidencing Liens, 

Claims, Interests, and Encumbrances (other than Permitted Encumbrances and Assumed 

Liabilities) against or in the Transferred Assets shall not have delivered to the Debtors prior to the 

Closing Date of the Sale, in proper form for filing and executed by the appropriate parties, 

termination statements, instruments of satisfaction, releases of all Liens, Claims, Interests, and 

Encumbrances (other than Permitted Encumbrances and Assumed Liabilities) that the person or 

entity has with respect to the Transferred Assets, (a) the Debtors are hereby authorized to execute 

and file such statements, instruments, releases, and other documents on behalf of the person or 

entity with respect to the Transferred Assets; (b) the Buyer is hereby authorized to file, register, or 

otherwise record a certified copy of this Order, which, once filed, registered, or otherwise recorded, 

shall constitute conclusive evidence of the release of all such Liens, Claims, Interests, and 

Encumbrances (other than Permitted Encumbrances and Assumed Liabilities) against the Buyer 

and the applicable Transferred Assets; (c) the Debtors’ creditors and the holders of any Liens, 

Claims, Interests, and Encumbrances (other than Permitted Encumbrances and Assumed 

Liabilities) are authorized and directed to execute such documents and take all other actions as 

may be necessary to terminate, discharge, or release their Liens, Claims, Interests, and 

Encumbrances (other than Permitted Encumbrances and Assumed Liabilities) in the Transferred 

Assets; and (d) the Buyer may seek in this Court or any other court of competent jurisdiction to 

compel appropriate parties to execute termination statements, instruments of satisfaction, and 

releases of all such Liens, Claims, Interests, and Encumbrances (other than Permitted 

Encumbrances and Assumed Liabilities) with respect to the Transferred Assets.  This Sale Order 

is deemed to be in recordable form sufficient to be placed in the filing or recording system of each 

and every federal, state, or local government agency, department, or office, and such agencies, 
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departments, and offices are authorized to accept this Sale Order for filing or recording.  

Notwithstanding the foregoing, the provisions of this Sale Order authorizing the sale and 

assignment of the Transferred Assets free and clear of Liens, Claims, Interests, and Encumbrances 

(other than Permitted Encumbrances and Assumed Liabilities) shall be self-executing, and none of 

the Debtors or the Buyer shall be required to execute or file releases, termination statements, 

assignments, consents, or other instruments in order to effectuate, consummate, and implement the 

provisions of this Sale Order. 

VIII. Assumption and Assignment of Transferred Contracts. 

10. Pursuant to sections 105(a) and 365 of the Bankruptcy Code, and subject to and 

conditioned upon the Closing, the Debtors’ assumption and assignment to the Buyer of the 

Transferred Contracts is hereby approved, and the requirements of section 365(b)(1) of the 

Bankruptcy Code with respect thereto are hereby deemed satisfied.  Pursuant to the Purchase 

Agreement, the Debtors’ assignment of any Transferred Contracts that were entered into after the 

Petition Date is hereby approved. 

11. The Debtors are hereby authorized, in accordance with the Purchase Agreement, 

and in accordance with sections 105(a) and 365 of the Bankruptcy Code, to (i) assume and assign 

to the Buyer the Transferred Contracts, effective upon and subject to the occurrence of the Closing, 

free and clear of all Liens, Claims, Interests, and Encumbrances of any kind or nature whatsoever 

(with the sole exception of any Permitted Encumbrances and Assumed Liabilities), which 

Transferred Contracts, by operation of this Sale Order, shall be deemed assumed and assigned to 

the Buyer effective as of the Closing, (ii) assignment to the Buyer any applicable Transferred 

Contracts that were entered into after the Petition Date pursuant to the Purchase Agreement, and 

(iii) execute and deliver to the Buyer such documents or other instruments as the Buyer may deem 

necessary to assign and transfer the Transferred Contracts to the Buyer. 
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12. Subject to Paragraph 12 hereof: 

a. The Debtors are authorized to and may assume all of the Transferred Contracts in 
accordance with section 365 of the Bankruptcy Code. 

b. The Debtors are authorized to and may assign each Transferred Contract to the 
Buyer in accordance with sections 363 and 365 of the Bankruptcy Code, and any 
provisions in any Transferred Contract that prohibit or condition the assignment of 
such Transferred Contract on the consent of the counterparty thereto or allow the 
non-Debtor party to such Transferred Contract to terminate, recapture, impose any 
fee or penalty, condition, renewal, or extension limitations, or modify any term or 
condition upon the assignment of such Transferred Contract shall constitute 
unenforceable anti-assignment provisions which are expressly preempted under 
section 365 of the Bankruptcy Code and void and of no force and effect. 

c. All requirements and conditions under sections 363 and 365 of the Bankruptcy 
Code for the assumption and assignment of the Transferred Contracts by the 
Debtors to the Buyer have been satisfied. 

d. Upon the Closing, the Transferred Contracts shall be transferred and assigned to, 
and remain in full force and effect for the benefit of, the Buyer in accordance with 
their respective terms, notwithstanding any provision in any such Transferred 
Contract (including those of the type described in sections 365(b)(2), 365(e)(1), and 
365(f) of the Bankruptcy Code) that prohibits, restricts, limits, or conditions such 
assignment or transfer. 

13. All defaults of the Debtors under the Transferred Contracts occurring or arising 

prior to the assignment thereof to the Buyer at Closing (without giving effect to any acceleration 

clauses or any default provisions of the kind specified in section 365(b)(2) of the Bankruptcy Code) 

shall be deemed cured or satisfied by the payment of the Identified Cure Amount, if any, to cure 

all monetary defaults, if any, under each Transferred Contract in the amounts set forth on the 

schedule of Identified Cure Amounts attached to the Schedule of Assumed Executory Contracts 

and Unexpired Leases or any supplement thereto (or any other cure cost reached by agreement 

after an objection to the proposed cure cost by a counterparty to a Transferred Contract), which 

was served in compliance with the Bidder Protections Order, and as set forth on the Schedule of 

Assumed Executory Contracts and Unexpired Leases, and which Identified Cure Amounts were 

satisfied, or shall be satisfied as soon as practicable, by the Buyer as provided in the Purchase 

Case 24-80045-mvl11    Doc 241    Filed 06/24/24    Entered 06/24/24 11:21:33    Desc
Main Document      Page 164 of 186Electronically issued / Délivré par voie électronique : 28-Jun-2024

Toronto Superior Court of Justice / Cour supérieure de justice
       Court File No./N° du dossier du greffe : CV-24-00720035-00CL



 

23 
4891-1492-7555 

Agreement. For all Transferred Contracts set forth on the Schedule of Assumed Executory 

Contracts and Unexpired Leases, the Buyer is authorized and directed to pay all Identified Cure 

Amounts required to be paid in accordance with the Purchase Agreement upon the later of (a) the 

Closing, (b) for any Transferred Contracts for which an objection has been filed to the assumption 

and assignment of such agreement or the Identified Cure Amounts relating thereto and such 

objection remains pending as of the date of this Sale Order, the resolution of such objection by 

settlement or order of this Court, and (c) the Effective Date of the Plan for any Transferred Contract 

designated by the Buyer after the Closing. 

14. Pursuant to section 365(k) of the Bankruptcy Code, the Debtors and their Estates 

shall be relieved from any liability for any breach of or obligations under any Transferred Contract 

following the effective date of such assumption and assignment to the Buyer. 

IX. Release of Liens by Creditors; Collection of Transferred Assets. 

15. Except as expressly provided to the contrary in this Sale Order or the Purchase 

Agreement, as applicable, the holder of any valid Lien, Claim, Interest, or Encumbrance in the 

Transferred Assets, shall, as of the Closing, be deemed to have waived and released such Lien, 

Claim, Interest, or Encumbrance, without regard to whether such holder has executed or filed any 

applicable release, and such Lien, Claim, Interest, or Encumbrance shall automatically, and with 

no further action by any party, attach to the portion of the purchase price ultimately attributable to 

the Transferred Assets against or in which they claim an interest, in the order of their priority, with 

the same validity, force, and effect, if any, which they now have against such Transferred Assets, 

subject to any claims, defenses, and objections, if any, that the Debtors or their Estates may possess 

with respect thereto. Notwithstanding the foregoing, any such holder of such a Lien, Claim, 

Interest, or Encumbrance is authorized and directed to execute and deliver any waivers, releases, 

or other related documentation, as reasonably requested by the Buyer or the Debtors. 
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16. All persons and entities that are in possession of some or all of the Transferred 

Assets as of the Closing are directed to surrender possession of such Transferred Assets to the 

Buyer in accordance with the Purchase Agreement as of the Closing or at such time thereafter as 

the Buyer may request.  As of the Closing, the Buyer and its respective successors and assigns 

shall be designated and appointed as the Debtors’ true and lawful attorney with full power of 

substitution in the Debtors’ name and stead on behalf of and for the benefit of the Buyer and its 

respective successors and assigns, for the following sole and limited purposes:  to have the power 

to demand and receive any and all of the Transferred Assets and to give receipts and releases for 

and in respect of the Transferred Assets, or any part thereof, and from time to time to institute and 

prosecute against third parties for the benefit of the Buyer and its respective successors and assigns, 

as their interests may appear, proceedings at law, in equity, or otherwise, which the Buyer and its 

respective successors and assigns, as their interests may appear, may deem proper for the collection 

or reduction to possession of any of the Transferred Assets. 

X. Effect of Recordation of Order. 

17. The entry of this Sale Order (a) shall be effective as a conclusive determination 

that, upon the Closing, all Liens, Claims, Interests, and Encumbrances of any kind or nature 

whatsoever (with the sole exception of any Permitted Encumbrances and Assumed Liabilities) 

existing as to the Transferred Assets prior to the Closing have been unconditionally released, 

discharged, and terminated and that the conveyances described herein have been effected, and 

(b) shall be binding upon and shall govern the acts of all persons and entities including, without 

limitation, all filing agents, filing officers, title agents, title companies, recorders of mortgages, 

recorders of deeds, registrars of deeds, administrative agencies, governmental departments, 

secretaries of state, federal, state, and local officials, notaries, protonotaries, and all other persons 

and entities who may be required by operation of law, the duties of their office, or contract, to 
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accept, file, register, or otherwise record or release any documents or instruments, or who may be 

required to report or insure any title or state of title in or to, the Transferred Assets.  Each and 

every federal, state, local, or foreign government or governmental or regulatory authority, agency, 

board, bureau, commission, court, department, or other governmental entity is hereby authorized 

to accept any and all documents and instruments necessary and appropriate to consummate the 

transactions contemplated by the Purchase Agreement, including, without limitation, recordation 

of this Sale Order. 

XI. Section 1146 Exemption. 

18. To the fullest extent permitted by section 1146(a) of the Bankruptcy Code and 

applicable law, any transfers (whether from a Debtor to the Wind Down Estate or to any other 

Person or Entity) of property under the Plan or this Sale Order pursuant to:  (1) the Sale, including 

the sale and transfer by the Debtors of the Transferred Assets; (2) the sale and liquidation of the 

Excluded Assets (as defined in the Plan); (3) the issuance, distribution, transfer, or exchange of 

any debt or equity Security, or other interest in the Debtors; (4) the creation, modification, 

consolidation, termination, refinancing, and/or recording of any mortgage, deed of trust, or other 

security interest, or the securing of additional indebtedness by such or other means; (5) the making, 

assignment, or recording of any lease or sublease; or (6) the making, delivery, or recording of any 

deed or other instrument of transfer under, in furtherance of, or in connection with, the Plan, 

including any deeds, bills of sale, assignments, or other instrument of transfer executed in 

connection with any transaction arising out of, contemplated by, or in any way related to the Plan, 

shall not be subject to any document recording tax, stamp tax, conveyance fee, intangibles or 

similar tax, mortgage tax, real estate transfer tax, personal property transfer tax, sales or use tax, 

mortgage recording tax, Uniform Commercial Code filing or recording fee, regulatory filing or 

recording fee, or other similar tax or governmental assessment, and upon entry of the Confirmation 
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Order, the appropriate state or local governmental officials or agents shall forego the collection of 

any such tax or governmental assessment and accept for filing and recordation any of the foregoing 

instruments or other documents without the payment of any such tax, recordation fee, or 

governmental assessment.  All filing or recording officers (or any other Person with authority over 

any of the foregoing), wherever located and by whomever appointed, shall comply with the 

requirements of section 1146 of the Bankruptcy Code, shall forego the collection of any such tax 

or governmental assessment, and shall accept for filing and recording any of the foregoing 

instruments or other documents without the payment of any such tax or governmental assessment. 

XII. Prohibition of Actions Against the Buyer. 

19. Except for any Permitted Encumbrances and Assumed Liabilities or as expressly 

permitted or otherwise specifically provided for in the Purchase Agreement, the Plan, the 

Confirmation Order, or this Sale Order, neither the Buyer, nor any of its respective affiliates shall 

have any liability or responsibility for any liability or other obligation of the Debtors arising under 

or related to the Transferred Assets or otherwise, and upon Closing all entities or persons are 

permanently and forever prohibited, barred, estopped, and enjoined from asserting against the 

Buyer and its permitted successors, designees, and assigns, or property, or the Transferred Assets 

conveyed in accordance with the Purchase Agreement, any Lien, Claim, Interest, or Encumbrance 

of any kind whatsoever arising prior to Closing including, without limitation, under any theory of 

successor or transferee liability, de facto merger or continuity liability, whether known or unknown 

as of the Closing, now existing or hereafter arising, asserted or unasserted, fixed or contingent, 

liquidated or unliquidated.  Without limiting the generality of the foregoing, and except as 

otherwise specifically provided in the Purchase Agreement, the Plan, the Confirmation Order, or 

this Sale Order, the Buyer and its respective affiliates shall not be liable for any claims against the 

Debtors or any of their predecessors or affiliates, and neither the Buyer nor its affiliates shall have 
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any successor or vicarious liabilities of any kind or character, including but not limited to any 

liability pertaining to any theory of antitrust, warranty, products liability, environmental, 

successor, or transferee liability, labor law, ERISA, de facto merger, mere continuation, or 

substantial continuity, whether known or unknown as of the Closing, now existing or hereafter 

arising, whether fixed or contingent, liquidated or unliquidated, with respect to the Debtors or any 

obligations of the Debtors, including, but not limited to, liabilities on account of any taxes arising, 

accruing, or payable under, out of, in connection with, or in any way relating to the operation of 

the Debtors’ business prior to the Closing or any claims under the WARN Act or any state law 

equivalents, or any claims related to wages, benefits, severance, or vacation pay owed to 

employees or former employees of the Debtors. 

20. The Buyer may elect, as of the Closing or any time thereafter, to operate under any 

license, permit, registration, and governmental authorization or approval of the Debtors with 

respect to the Transferred Assets, except to the extent not permitted by applicable law. 

XIII. Distribution of Proceeds. 

21. All proceeds of the Sale shall be distributed in accordance with the Plan. 

XIV. No Interference. 

22. Following the Closing, no holder of a Lien, Claim, Interest, or Encumbrance in or 

against the Debtors or the Transferred Assets shall interfere with the Buyer’s title to or use and 

enjoyment of the Transferred Assets based on or related to such Lien, Claim, Interest, or 

Encumbrance or any actions that the Debtors may take in these Chapter 11 Cases or any successor 

cases. 

XV. Retention of Jurisdiction. 

23. This Court retains jurisdiction to, among other things, interpret, enforce and 

implement the terms and provisions of this Sale Order, the Confirmation Order, the Plan, and the 
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Purchase Agreement, all amendments thereto, any waivers and consents thereunder, and each of 

the agreements executed in connection therewith in all respects, including, but not limited to, 

retaining jurisdiction to:  (a) compel delivery of the Transferred Assets or performance of other 

obligations owed to the Buyer; (b) compel delivery of the purchase price or performance of other 

obligations owed to the Debtors; (c) resolve any disputes arising under or related to the Purchase 

Agreement, except as otherwise provided therein; (d) interpret, implement, and enforce the 

provisions of this Sale Order; and (e) protect the Buyer and its affiliates against (i) any Liens, 

Claims, Interests, and Encumbrances in or against the Debtors or the Transferred Assets of any 

kind or nature whatsoever and (ii) any creditors or other parties in interest regarding the turnover 

of the Transferred Assets that may be in their possession. 

XVI. Final Order; No Stay of Order. 

24. This Sale Order constitutes a “final” order within the meaning of 28 U.S.C. 

§ 158(a).  Notwithstanding Bankruptcy Rules 6004(h) and 6006(d), and to the extent applicable 

3020(e), this Sale Order shall be effective and enforceable immediately upon entry and its 

provisions shall be self-executing.  In the absence of any person or entity obtaining a stay pending 

appeal, the Debtors and the Buyer are free to close the Sale under the Purchase Agreement at any 

time pursuant to the terms thereof. 

XVII. Good Faith. 

25. The transactions contemplated by the Purchase Agreement are undertaken by the 

Buyer in good faith, as that term is used in section 363(m) of the Bankruptcy Code, and 

accordingly, the reversal or modification on appeal of the authorization provided herein to 

consummate the subject transactions shall not affect the validity of the sales to the Buyer (including 

the assumption and assignment or assignment by the Debtors of any of the Transferred Contracts), 
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unless such authorization is duly stayed pending such appeal.  The Buyer is a good faith Buyer and 

is entitled to all of the protections afforded by section 363(m) of the Bankruptcy Code. 

XVIII.   No Collusion. 

26. The transactions contemplated by the Purchase Agreement were negotiated, 

proposed, and entered into by the Debtors and the Buyer without collusion, in good faith, and from 

arm’s length bargaining positions.  Neither the Debtors, the Buyer, nor any of their respective 

affiliates have engaged in any conduct that would cause or permit the Purchase Agreement or the 

Sale of the Transferred Assets (or the other transaction contemplated in the Purchase Agreement) 

to be avoided, or costs or damages to be imposed, under section 363(n) of the Bankruptcy Code or 

other applicable law. 

XIX. Inconsistencies with Prior Orders, Pleadings or Agreements. 

27. To the extent of any conflict between the Purchase Agreement, the Confirmation 

Order, the Plan, and this Sale Order, the terms of this Sale Order shall govern with respect to the 

Sale and the Purchase Agreement.  To the extent this Sale Order is inconsistent or conflicts with 

any prior order or pleading in these Chapter 11 Cases, the terms of this Sale Order shall govern 

and any prior orders shall be deemed amended or otherwise modified to the extent required to 

permit consummation of the Sale. 

XX. Failure to Specify Provisions. 

28. The failure to specifically reference any particular provisions of the Purchase 

Agreement, the Confirmation Order, the Plan, or other related documents in this Sale Order shall 

not diminish or impair the effectiveness of such provisions, it being the intent of the Court that the 

Purchase Agreement and other related documents be authorized and approved. 

# # # End of Order # # # 
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Order submitted by: 
 
VINSON & ELKINS LLP 

 
William L. Wallander (Texas Bar No. 20780750) 
Matthew D. Struble (Texas Bar No. 24102544) 
Kiran Vakamudi (Texas Bar No. 24106540) 
2001 Ross Avenue, Suite 3900 
Dallas, TX 75201 
Tel:  214.220.7700 
Fax: 214.999.7787 
bwallander@velaw.com 
mstruble@velaw.com 
kvakamudi@velaw.com 
 
- and - 

David S. Meyer (admitted pro hac vice) 
Lauren R. Kanzer (admitted pro hac vice) 
1114 Avenue of the Americas, 32nd Floor 
New York, NY 10036 
Tel:  212.237.0000 
Fax: 212.237.0100 
dmeyer@velaw.com; 
lkanzer@velaw.com 
 
PROPOSED ATTORNEYS FOR THE 
DEBTORS AND DEBTORS IN POSSESSION 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
KIDKRAFT, INC., et al.,  
 
 Debtors. 1 
 

§ 
§ 
§ 
§ 
§ 
§ 
 

Case No. 24-80045-mvl11 
 
(Chapter 11) 
 
(Jointly Administered) 

 

NOTICE OF (I) ENTRY OF ORDER  
CONFIRMING THE DEBTORS’ AMENDED  

JOINT CHAPTER 11 PLAN, (II) OCCURRENCE OF THE  
EFFECTIVE DATE, (III) OPPORTUNITY FOR HOLDERS OF  

ALLOWED GENERAL UNSECURED CLAIMS TO MAKE A GUC SETTLEMENT 
OPT-IN ELECTION, AND (IV) ADMINISTRATIVE EXPENSE CLAIMS BAR DATE 

 
PLEASE TAKE NOTICE that on June 21, 2024, the Honorable Michelle V. Larson, 

United States Bankruptcy Judge for the United States Bankruptcy Court for the Northern District 
of Texas (the “Bankruptcy Court”), entered the order [Docket No. __] (the “Confirmation 
Order”) confirming the Debtors’ Amended Joint Prepackaged Chapter 11 Plan [Docket No. 220] 
(as amended, modified, or supplemented, the “Plan”).2 

PLEASE TAKE FURTHER NOTICE that the Effective Date of the Plan occurred on 
_______, 2024. 

PLEASE TAKE FURTHER NOTICE that copies of Confirmation Order and the Plan, 
as well as other documents filed in these chapter 11 cases can be found on the docket of these 
chapter 11 cases and can also be downloaded free of charge from the website of the Debtors’ 
noticing and claims agent, Stretto, at https://cases.stretto.com/kidkraft. 

PLEASE TAKE FURTHER NOTICE that the Bankruptcy Court has approved certain 
release, exculpation, injunction, and related provisions in Article VIII of the Plan. 

PLEASE TAKE FURTHER NOTICE that the Plan and Confirmation Order, and the 
provisions thereof, are binding on the Debtors, the Wind Down Estate, the GUC Trust, any Holder 

 
1  The Debtors in these chapter 11 cases and the last four digits of their respective federal tax identification numbers 

or Canadian business numbers, as applicable, are:  KidKraft, Inc. (3303), KidKraft Europe, LLC (3174), KidKraft 
Intermediate Holdings, LLC (8800), KidKraft International Holdings, Inc. (2933),  KidKraft Partners, LLC 
(3268), KidKraft International IP Holdings, LLC (1841), Solowave Design Corp. (9294), Solowave Design 
Holdings Limited (0206), Solowave Design Inc. (3073), Solowave Design LP (7201), and Solowave International 
Inc (4302).  The location of the Debtors’ U.S. corporate headquarters and the Debtors’ service address is:  4630 
Olin Road, Dallas, TX 75244. 

2  Unless otherwise defined in this notice, capitalized terms used in this notice shall have the meanings ascribed to 
them in the Plan and the Confirmation Order. 
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of a Claim against or Interest in the Debtors and such Holder’s respective successors, assigns, and 
designees, whether or not the Claim or Interest of such Holder is Impaired under the Plan and 
whether or not such Holder or entity voted to accept the Plan. 

PLEASE TAKE FURTHER NOTICE that, pursuant to the Plan and the Confirmation 
Order, the deadline for filing requests for payment of Administrative Expense Claims shall be 
_____, 2024, and the deadline for filing requests for payment of Professional Fee Claims shall be 
_____, 2024.3 

PLEASE TAKE FURTHER NOTICE that the Bar Date for filing claims based on the 
rejection of Executory Contracts or Unexpired Leases is the later of: (i) the General Bar Date or 
the Governmental Bar Date, as applicable, and (ii) 5:00 p.m. (Central Time) on the date that is  
30 days following service of an order (including the Confirmation Order) approving the rejection 
of any executory contract or unexpired lease of the Debtors.  To the extent any executory contract 
or unexpired lease is rejected pursuant to the terms of the Plan, the Rejection Damages Bar Date 
shall be 30 days after service of this Notice of (I) Entry of Order Confirming the Debtors’ Amended 
Joint Chapter 11 Plan, (II) Occurrence of the Effective Date, and (III) Administrative Expense 
Claims Bar Date. 

PLEASE TAKE FURTHER NOTICE that all Holders of Allowed General Unsecured 
Claims may elect to participate in any distributions from the GUC Trust by timely submitting a 
GUC Settlement Opt-In Election in accordance with the procedures set forth in the GUC 
Settlement Opt-In Form, which is attached as Exhibit A to the GUC Settlement Opt-In Notice, 
attached hereto as Exhibit 1. 

PLEASE TAKE FURTHER NOTICE that from and after this date, if you wish to receive 
notice of filings in this case, you must request such notice with the clerk of the Bankruptcy Court 
and serve a copy of such request for notice on counsel to the Wind Down Estate.  You must do 
this even if you filed such a notice prior to the Effective Date. 

PLEASE TAKE FURTHER NOTICE that the Plan and the Confirmation Order contain 
other provisions that may affect your rights.  You are encouraged to review the Plan and the 
Confirmation Order in their entirety. 

 

  

 
3  The deadline for filing requests for payment of Administrative Expense Claims shall be: (a) for Administrative 

Expense Claims that are not Professional Fee Claims, 30 days after the Effective Date; and (b) for Administrative 
Expense Claims that are Professional Fee Claims, 45 days after the Effective Date. 
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Dated:  _____, 2024 
Dallas, Texas 

       /s/       

VINSON & ELKINS LLP 

William L. Wallander (Texas Bar No. 20780750) 
Matthew D. Struble (Texas Bar No. 24102544) 
Kiran Vakamudi (Texas Bar No. 24106540) 
2001 Ross Avenue, Suite 3900 
Dallas, TX 75201 
Tel:  214.220.7700 
Fax: 214.999.7787 
bwallander@velaw.com 
mstruble@velaw.com 
kvakamudi@velaw.com 
 
- and - 

 
David S. Meyer (admitted pro hac vice) 
Lauren R. Kanzer (admitted pro hac vice) 
1114 Avenue of the Americas, 32nd Floor 
New York, NY 10036 
Tel:  212.237.0000 
Fax: 212.237.0100 
dmeyer@velaw.com; 
lkanzer@velaw.com 
 
ATTORNEYS FOR THE DEBTORS AND 
DEBTORS IN POSSESSION 
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Exhibit 1

GUC Settlement Opt-In Notice 

Case 24-80045-mvl11    Doc 241    Filed 06/24/24    Entered 06/24/24 11:21:33    Desc
Main Document      Page 177 of 186Electronically issued / Délivré par voie électronique : 28-Jun-2024

Toronto Superior Court of Justice / Cour supérieure de justice
       Court File No./N° du dossier du greffe : CV-24-00720035-00CL



1 
4885-1203-0154 

William L. Wallander (Texas Bar No. 20780750) 
Matthew D. Struble (Texas Bar No. 24102544) 
Kiran Vakamudi (Texas Bar No. 24106540) 
VINSON & ELKINS LLP 
2001 Ross Avenue, Suite 3900 
Dallas, TX 75201 
Tel:  214.220.7700 
Fax: 214.999.7787 
bwallander@velaw.com; mstruble@velaw.com; 
kvakamudi@velaw.com 
PROPOSED ATTORNEYS FOR THE DEBTORS 
AND DEBTORS IN POSSESSION 

David S. Meyer (admitted pro hac vice) 
Lauren R. Kanzer (admitted pro hac vice) 
VINSON & ELKINS LLP 
1114 Avenue of the Americas, 32nd Floor 
New York, NY 10036 
Tel:  212.237.0000 
Fax: 212.237.0100 
dmeyer@velaw.com; lkanzer@velaw.com 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re: 
 
KIDKRAFT, INC., et al., 
 

Debtors.1 

§ 
§ 
§ 
§ 
§ 
§ 
§ 

Case No. 24-80045-mvl11 
 
(Chapter 11) 
 
(Jointly Administered) 
 
Re: Docket No. ___ 
 

NOTICE OF (I) GLOBAL SETTLEMENT,  
(II) OPTION TO OPT-IN TO PARTICIPATION  

IN THE GUC TRUST, AND (III) OTHER RELEVANT INFORMATION 
 

PLEASE TAKE NOTICE THAT on May 10, 2024 (the “Petition Date”), KidKraft, Inc. 
and certain of its affiliates, as debtors and debtors in possession in the above-captioned chapter 11 
cases (collectively, the “Debtors”) filed voluntary petitions for relief under chapter 11 of title 11 
of the United States Code (the “Bankruptcy Code”) in the United States Bankruptcy Court for the 
Northern District of Texas, Dallas Division (the “Bankruptcy Court”).  

PLEASE TAKE FURTHER NOTICE THAT on May 23, 2024, the United States 
Trustee appointed the Official Committee of Unsecured Creditors (the “Committee”) pursuant to 
section 1102 of the Bankruptcy Code.  See Docket No. 120.  

PLEASE TAKE FURTHER NOTICE THAT on June 17, 2024, the Debtors filed a 
Notice of Filing Global Settlement Term Sheet [Docket No. 195] that attaches a copy of a Global 

 
1  The Debtors in these chapter 11 cases and the last four digits of their respective federal tax identification numbers 

or Canadian business numbers, as applicable, are:  KidKraft, Inc. (3303), KidKraft Europe, LLC (3174), KidKraft 
Intermediate Holdings, LLC (8800), KidKraft International Holdings, Inc. (2933), KidKraft Partners, LLC 
(3268), KidKraft International IP Holdings, LLC (1841), Solowave Design Corp. (9294), Solowave Design 
Holdings Limited (0206), Solowave Design Inc. (3073), Solowave Design LP (7201), and Solowave International 
Inc. (4302).  The location of the Debtors’ U.S. corporate headquarters and the Debtors’ service address is:  4630 
Olin Road, Dallas, TX 75244. 
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Settlement Term Sheet thereto as Exhibit A (the “Global Settlement Term Sheet”), by and between 
the Debtors, the Committee, the DIP Secured Parties, the Prepetition Secured Parties, the 
Purchaser, and MidOcean.  

PLEASE TAKE FURTHER NOTICE THAT on June 21, 2024, the Bankruptcy Court 
entered its Findings of Fact, Conclusions of Law, and Order (I) Approving the Disclosure 
Statement; and (II) Confirming the Debtors’ Amended Joint Prepackaged Chapter 11 Plan (the 
“Confirmation Order”) [Docket No. __], which, inter alia, confirmed the Debtors’ Amended Joint 
Prepackaged Chapter 11 Plan (the “Plan”) [Docket No. 220].  The Plan incorporates and 
implements the terms of the Global Settlement Term Sheet, including provisions related to the 
creation of a trust (the “GUC Trust”) to be funded with certain assets (as further described in the 
Plan, the “GUC Trust Assets”), for the benefit of the Holders of Allowed General Unsecured 
Claims (as defined in the Plan) who elect to “opt in” to receiving their Pro Rata share of 100% of 
the beneficial interests in the GUC Trust by [●], 2024 (the “GUC Settlement Opt-In Election 
Deadline,” and such affirmative election, the “GUC Settlement Opt-In Election”), all as further 
set forth in Article IV.C of the Plan.  Holders of Allowed General Unsecured Claims desiring to 
make a GUC Settlement Opt-In Election must timely complete and return the form attached hereto 
as Exhibit A (the “GUC Settlement Opt-In Form”) pursuant to the instructions and procedures 
set forth therein.   

IMPORTANTLY, THE PLAN PROVIDES THAT ANY CREDITOR WHO MAKES 
A GUC SETTLEMENT OPT-IN ELECTION AGREES THAT ANY AVOIDANCE 
ACTION AGAINST IT THAT WOULD HAVE OTHERWISE BEEN A TRANSFERRED 
ASSET PURCHASED BY THE PURCHASER WILL NOT BE INCLUDED IN THE 
TRANSFERRED ASSETS, AND SUCH CREDITOR MAKING THE GUC SETTLEMENT 
OPT-IN ELECTION IS POTENTIALLY SUBJECT TO BEING SUED FOR AN 
AVOIDANCE ACTION.   

All Holders of Allowed General Claims are advised to review and consider the 
description of certain tax considerations related to the GUC Trust attached hereto as Exhibit 
B (the “GUC Trust Tax Disclosures”). 

Copies of the Global Settlement Term Sheet, the Plan, and the Confirmation Order may be 
obtained upon request of the Debtors’ proposed counsel at the address specified below and are on 
file with the Clerk of the Bankruptcy Court, 1100 Commerce Street, Dallas, TX 75242 where they 
are available for review during normal operating hours.  The Global Settlement Term Sheet, the 
Plan, and the Confirmation Order also are available for inspection on the Bankruptcy Court’s 
website at https://www.txnb.uscourts.gov or for review and download free of charge on the 
Debtors’ restructuring website at https://www.cases.stretto.com/kidkraft. 2   Copies of other 
documents filed in these chapter 11 cases may be obtained free of charge by contacting Stretto, 
Inc., the Debtors’ claims, noticing, and solicitation agent (“Stretto”) via (i) telephone at (855) 469-

 
2  Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Plan.  The 

statements contained herein are summaries of the provisions contained in the Plan and do not purport to be precise 
or complete statements of all the terms and provisions of the Plan or documents referred therein.  To the extent 
there is a discrepancy between the terms herein and the Plan, the Plan shall govern and control.  For a more 
detailed description of the Plan, please refer to the Disclosure Statement or the Plan. 
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1713 (Toll-Free) or (714) 886-6210 (International) (ii) email at TeamKidKraft@stretto.com (with 
“KidKraft Opt-In” in the subject line). 

ANY PERSON WHO MAKES THE GUC SETTLEMENT OPT-IN ELECTION 
SPECIFIED HEREIN HEREBY AGREES AND UNDERSTANDS THAT ANY 
AVOIDANCE ACTION AGAINST IT THAT OTHERWISE WOULD BE 
PURCHASED BY THE PURCHASER AND NOT PROSECUTED BY THE 
PURCHASER WILL BE REMOVED FROM THE LIST OF AVOIDANCE 
ACTIONS PURCHASED BY THE PURCHASER, AND SUCH CREDITOR MAY 
BE SUED FOR ANY APPLICABLE AVOIDANCE ACTIONS. 

 

 

Dated:  June [_], 2024 
Dallas, Texas      /s/        

VINSON & ELKINS LLP 
William L. Wallander (Texas Bar No. 20780750) 
Matthew D. Struble (Texas Bar No. 24102544) 
Kiran Vakamudi (Texas Bar No. 24106540) 
2001 Ross Avenue, Suite 3900 
Dallas, TX 75201 
Tel:  214.220.7700 
Fax: 214.999.7787 
bwallander@velaw.com; mstruble@velaw.com; 
kvakamudi@velaw.com 
 
- and - 

David S. Meyer (admitted pro hac vice) 
Lauren R. Kanzer (admitted pro hac vice) 
1114 Avenue of the Americas, 32nd Floor 
New York, NY 10036 
Tel:  212.237.0000 
Fax: 212.237.0100 
dmeyer@velaw.com; lkanzer@velaw.com 
 
PROPOSED ATTORNEYS FOR THE 
DEBTORS AND DEBTORS IN POSSESSION 
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Exhibit A 

GUC Settlement Opt-In Form
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re: 
 
KIDKRAFT, INC., et al.,  
 
 Debtors.1 

§ 
§ 
§ 
§ 
§ 
§ 
 

Case No. 24-80045-mvl11 
 
(Chapter 11) 
 
(Jointly Administered) 

 

GUC SETTLEMENT OPT-IN FORM 

By checking the box below and signing this GUC Settlement Opt-In Form, 2  the 
undersigned exercises its option to opt-in into participation in the GUC Trust and receiving its Pro 
Rata share of the GUC Trust Interests.  Further, by checking the box below and signing this GUC 
Settlement Opt-In Form, the undersigned elects to have any Avoidance Actions that may exist 
against it removed from the Transferred Assets (as applicable), and agrees that the GUC Trust and 
GUC Trustee may pursue such Avoidance Actions against it.  

□ The undersigned hereby OPTS-IN to participate in the GUC Trust and to have any 
Avoidance Actions against it removed from the Transferred Assets sold to the 
Purchaser.  

 
 

 

Date  
  
Name of Holder of General Unsecured Claim (Print or Type) 
  
Signature  
  
Name and Title of Authorized Agent (Print or Type)  
  
Address  
  

 
1  The Debtors in these chapter 11 cases and the last four digits of their respective federal tax identification numbers 

or Canadian business numbers, as applicable, are:  KidKraft, Inc. (3303), KidKraft Europe, LLC (3174), KidKraft 
Intermediate Holdings, LLC (8800), KidKraft International Holdings, Inc. (2933), KidKraft Partners, LLC 
(3268), KidKraft International IP Holdings, LLC (1841), Solowave Design Corp. (9294), Solowave Design 
Holdings Limited (0206), Solowave Design Inc. (3073), Solowave Design LP (7201), and Solowave International 
Inc. (4302).  The location of the Debtors’ U.S. corporate headquarters and the Debtors’ service address is:  4630 
Olin Road, Dallas, TX 75244. 

2  Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Debtors’ 
Amended Joint Prepackaged Chapter 11 Plan [Docket No. 220]. 
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City, State, Zip  
  
Telephone / Email Address  

 
Completed Opt-In Forms must be actually received by the financial advisor for the 

Committee, Dundon Advisors, LLC, at the physical address below or via email by 5:00 p.m. 
(Prevailing Central Time) on ___________, 2024.  Send your completed Opt-Out Form by 
ONLY ONE of the following means of submission: 

(i) if by first class mail, overnight delivery, or hand delivery, at DUNDON ADVISERS, 
LLC, c/o Joe Cashel, Ten Bank Street, Suite 1100, White Plains, NY 10606; or 

(ii) if via email, to kidkraft@dundon.com, with a reference to “KidKraft Opt-In Election” 
in the subject line.   
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Dated:  June [_], 2024 
Dallas, Texas      /s/        

VINSON & ELKINS LLP 
William L. Wallander (Texas Bar No. 20780750) 
Matthew D. Struble (Texas Bar No. 24102544) 
Kiran Vakamudi (Texas Bar No. 24106540) 
2001 Ross Avenue, Suite 3900 
Dallas, TX 75201 
Tel:  214.220.7700 
Fax: 214.999.7787 
bwallander@velaw.com; mstruble@velaw.com; 
kvakamudi@velaw.com 
 
- and - 

David S. Meyer (admitted pro hac vice) 
Lauren R. Kanzer (admitted pro hac vice) 
1114 Avenue of the Americas, 32nd Floor 
New York, NY 10036 
Tel:  212.237.0000 
Fax: 212.237.0100 
dmeyer@velaw.com; lkanzer@velaw.com 
 
PROPOSED ATTORNEYS FOR THE 
DEBTORS AND DEBTORS IN POSSESSION
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Exhibit B 

GUC Trust Tax Disclosures 

Pursuant to the Plan, 1  the GUC Trust will be organized for the primary purpose of 
liquidating the GUC Trust Assets and making distributions to GUC Trust Beneficiaries on account 
of their GUC Trust Interests.  The GUC Trust is not organized with an objective to continue or 
engage in the conduct of a trade or business, except to the extent reasonably necessary to, and 
consistent with, its liquidating purpose.  Thus, the GUC Trust is intended to be classified for U.S. 
federal income tax purposes as a “liquidating trust” within the meaning of Treasury regulation 
section 301.7701-4(d).  Under the Plan, all relevant parties are required to treat the GUC Trust as 
a liquidating trust, subject to definitive guidance to the contrary from the Internal Revenue Service.  
In general, a liquidating trust is not a separate taxable entity but rather is treated as a grantor trust, 
pursuant to sections 671 through 679 of the Tax Code, owned by the grantors of the trust.  For this 
purpose, the beneficiaries of a liquidating trust are treated as the grantors and owners of the trust.  
The GUC Trust will file annual information tax returns with the Internal Revenue Service as a 
grantor trust pursuant to Section 671 of the Tax Code and the applicable Treasury Regulations that 
will include information concerning certain items relating to the holding or disposition (or deemed 
disposition) of the GUC Trust Assets (e.g., income, gain, loss, deduction and credit). 

Although the GUC Trust has been structured with the intention of complying with 
guidelines established by the IRS in Rev. Proc. 94-45, 1994-2 C.B. 684, for the formation of a 
liquidating trust, it is possible that the Internal Revenue Service could require a different 
characterization of the GUC Trust, which could result in a different and possibly greater tax 
liability to the GUC Trust or the holders of the GUC Trust Interests.  No request for a ruling from 
the Internal Revenue Service will be sought on the classification of the GUC Trust, and there can 
be no assurance that the Internal Revenue Service will not take a contrary position to the 
classification of the GUC Trust.  If the Internal Revenue Service were to successfully challenge 
the classification of the GUC Trust as a grantor trust, the U.S. federal income tax consequences to 
the GUC Trust and the holders of the GUC Trust Interests could be materially different from those 
discussed herein.  The following discussion assumes, for U.S. federal tax purposes and, to the 
extent permitted under applicable law, for state and local income tax purposes, the treatment of the 
GUC Trust as a grantor trust, the GUC Trust Beneficiaries, who will be treated as grantors and 
deemed owners for U.S. federal and applicable state and local income tax purposes, as holders of 
GUC Trust Interests, and the GUC Trust Beneficiaries as the grantors and deemed owners of their 
allocable portion of the GUC Trust Assets. 

To the extent the GUC Trust is treated as a “liquidating trust” then, upon its creation, for 
U.S. federal income tax purposes, each GUC Trust Beneficiary would be treated as having received 
and as owning an undivided interest in the GUC Trust Assets in exchange for surrendering all or 
a portion of such GUC Trust Beneficiary’s Allowed General Unsecured Claims followed by a 
transfer by such GUC Trust Beneficiary of such GUC Trust Assets to the GUC Trust.  Upon the 
transfer of the GUC Trust Assets as more fully set forth in the GUC Trust Agreement, the Debtors 
will have no reversionary or further interest in or with respect to the GUC Trust Assets.  Under the 

 
1  Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Debtors’ 

Amended Joint Prepackaged Chapter 11 Plan [Docket No. 220].   
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Plan, all parties (including, without limitation, the Debtors, the GUC Trustee, the GUC Trust and 
the holders of GUC Trust Interests) are required to report consistently with the foregoing for U.S. 
federal and applicable state and local income tax purposes.  Consistent with such treatment, the 
GUC Trust’s taxable income, gain, loss, deduction or credit will be allocated to the GUC Trust 
Beneficiaries in accordance with their relative beneficial interests in the GUC Trust during the 
applicable taxable period, and such allocation will be binding on all parties for U.S. federal and 
applicable state and local income tax purposes.  The GUC Trust Beneficiaries have an obligation 
to report its share of the GUC Trust’s tax items (including gain on the sale or other disposition of 
a GUC Trust Asset).  Accordingly, the GUC Trust Beneficiaries may incur a tax liability as a result 
of owning a beneficial interest in the GUC Trust, regardless of whether the GUC Trust distributes 
cash or other GUC Trust Assets, and the GUC Trust Beneficiaries will responsible for the payment 
of any federal, state and local income tax due on the income and gain so allocated to them. 

The basis of such GUC Trust Interest in the GUC Trust Assets received will be equal to 
the fair market value of the GUC Trust Assets as of the Effective Date.  The fair market values of 
the GUC Trust Assets will be determined by the GUC Trustee as the trustee of the GUC Trust, and 
all parties must utilize and report consistently with such fair market values for U.S. federal and 
applicable state and local income tax purposes.  The determination of the fair market values of the 
GUC Trust Assets is factual in nature and the IRS may challenge any such determination. 

Holders of Allowed General Unsecured Claims should not construe the contents of 
this GUC Trust Tax Disclosures as providing any legal, business, financial, securities, or tax 
advice, and should consult with their own advisors before making the GUC Settlement Opt-
In Election.  
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re: 
 
KIDKRAFT, INC., et al.,  
 

 Debtors.1 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
 

Case No. 24-80045-mvl11 
 
(Chapter 11) 
 
(Jointly Administered) 
 
Re:  Docket No. 28, 29, 54, 220 
 

AMENDED2 ORDER (I) AUTHORIZING  
THE SALE OF THE DEBTORS’ ASSETS 

FREE AND CLEAR OF ALL LIENS, CLAIMS,  
INTERESTS AND ENCUMBRANCES PURSUANT  

TO 11 U.S.C. §§ 105 AND 363, (II) APPROVING  
THE PURCHASE AGREEMENT, (III) AUTHORIZING  

THE ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY  
CONTRACTS AND UNEXPIRED LEASES, AND (IV) GRANTING RELATED RELIEF 

 

 
1  The Debtors in these chapter 11 cases and the last four digits of their respective federal tax identification numbers 

or Canadian business numbers, as applicable, are:  KidKraft, Inc. (3303), KidKraft Europe, LLC (3174), KidKraft 
Intermediate Holdings, LLC (8800), KidKraft International Holdings, Inc. (2933), KidKraft Partners, LLC (3268), 
KidKraft International IP Holdings, LLC (1841), Solowave Design Corp. (9294), Solowave Design Holdings 
Limited (0206), Solowave Design Inc. (3073), Solowave Design LP (7201), and Solowave International Inc. 
(4302). The location of the Debtors’ U.S. corporate headquarters and the Debtors’ service address is: 4630 Olin

Road, Dallas, TX 75244. 

2  The order previously entered at Docket No. 242 is hereby amended solely to include the Purchase Agreement as 
Exhibit 1 hereto. 

United States Bankruptcy Judge
______________________________________________________________________

Signed June 25, 2024

The following constitutes the ruling of the court and has the force and effect therein described.
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Upon the Amended Joint Prepackaged Chapter 11 Plan [Docket No. 220] (as it may be 

amended, altered, modified, or supplemented, and including all exhibits and supplements thereto, 

the “Plan”)3 filed by the above-captioned debtors and debtors in possession (collectively, the 

“Debtors”), which contemplates entry of an order (this “Sale Order”):  (a) authorizing and 

approving the applicable Debtors’ proposed sale of all of their respective right, title, and interest 

in, to, and under the Transferred Assets to Backyard Products, LLC, a Delaware limited liability 

company (“Backyard”) or, as applicable, any Designated Buyer designated in accordance with the 

Purchase Agreement (Backyard or such Designated Buyer, as applicable, the “Buyer”) free and 

clear of all Liens, Claims, Interests (each as defined herein), and Encumbrances (as defined in the 

Purchase Agreement) (with the sole exception of any Permitted Encumbrances and Assumed 

Liabilities), in accordance with the terms and conditions contained in that certain Asset Purchase

Agreement, dated as of April 25, 2024, by and among certain of the Debtors and Backyard,

substantially in the form attached hereto as Exhibit 1 (as may be amended or otherwise modified

from time to time and including all related documents, exhibits, schedules, and agreements thereto,

collectively, the “Purchase Agreement,” and the proposed sale contemplated thereunder, the 

“Sale”) and the other transactions contemplated thereby; (b) approving the Purchase Agreement 

and the other Sale Transaction Documents; (c) authorizing the assumption and assignment to the 

Buyer of the Transferred Contracts, including the assignment of any applicable Transferred 

Contracts that were entered into after the Petition Date; and (d) granting related relief; and the 

Court having reviewed and considered the Plan and all relief related thereto and any objections 

thereto; and upon the full record in support of the relief requested by the Debtors in the Plan; and 

the Court having found that the relief requested in the Plan is in the best interests of the Debtors’

 
3  Capitalized terms utilized herein but not otherwise defined shall have the meanings ascribed to them in the Plan 

or the Purchase Agreement (as defined herein), as the context makes applicable. 
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Estates, their creditors, and all other parties in interest; and the Court having heard the statements 

in support of the relief requested in the Plan at a hearing before this Court on June 21, 2024 (the 

“Combined Hearing”); and the Court having confirmed the Plan and entered the Findings of Fact, 

and Conclusions of Law, and Order Confirming the Debtors’ Joint Prepackaged Chapter 11 Plan 

substantially contemporaneously herewith (the “Confirmation Order”); and the Court having 

determined that the legal and factual bases set forth in the Plan, the Declaration of Geoffrey Walker 

in Support of Chapter 11 Petitions and First Day Motions [Docket No. 31], the Declaration of 

Ajay Bijoor, Managing Director of Robert W. Baird & Co. Incorporated, in Support of (I) the 

Debtors’ Motion to Obtain Postpetition Debtor in Possession Financing and (II) the Sale Process 

[Docket No. 32], and the Declaration of Ajay Bijoor, Managing Director of Robert W. Baird & 

Co. Incorporated, in Support of (I) the Sale Transaction and (II) the Bid Protections [Docket No. 

188], and at the Combined Hearing, establish just cause for the relief granted herein; and after due 

deliberation and sufficient cause appearing therefor, 

THE COURT HEREBY FINDS AS FOLLOWS: 

A. General. The findings and conclusions set forth herein constitute the Court’s 

findings of fact and conclusions of law pursuant to rule 7052 of the Federal Rules of Bankruptcy 

Procedure (the “Bankruptcy Rules”), made applicable to these chapter 11 cases pursuant to 

Bankruptcy Rule 9014.  To the extent that any of the following findings of fact constitute 

conclusions of law, they are adopted as such.  To the extent that any of the conclusions of law 

constitute findings of fact, they are adopted as such. 

B. Jurisdiction and Venue. The Court has jurisdiction over this matter pursuant to 

28 U.S.C. § 1334, and venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 
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The matters addressed in this Sale Order constitute a “core” proceeding pursuant to

28 U.S.C. § 157(b). 

C. Bases for Relief. The statutory and other legal bases for the relief provided herein 

are sections 105(a), 363, 365, 503, 507, 1123, 1129, and 1146 of title 11 of the United States Code 

(the “Bankruptcy Code”), Bankruptcy Rules 3020(e) (to the extent applicable), 6004, 6006, 9007, 

9008, and 9014, the Plan and the Confirmation Order. The consummation of the Sale and the other 

transactions contemplated by the Purchase Agreement and this Sale Order is legal, valid, and 

properly authorized under all applicable provisions of the Bankruptcy Code, the Bankruptcy Rules, 

the Local Bankruptcy Rules of the United States Bankruptcy Court for the Northern District of 

Texas (the “Bankruptcy Local Rules”), and the General Order Regarding Procedures for 

Complex Chapter 11 Cases (the “Complex Case Procedures”), and the Debtors and the Buyer 

have complied with all of the applicable requirements of such sections and rules in respect of such 

transactions. 

D. Marketing and Sale Process. The sale of the Transferred Assets to the Buyer 

pursuant to the Purchase Agreement is duly authorized under sections 363(b)(1), 363(f), 1123 and 

1129 of the Bankruptcy Code, Bankruptcy Rule 6004(f), Bankruptcy Local Rule 2002-1, and the 

Confirmation Order.  As demonstrated by (i) the testimony and other evidence proffered or 

adduced at the Combined Hearing and (ii) the representations of counsel made on the record at the 

Combined Hearing, the Debtors and their professionals, agents, and other representatives engaged 

in a robust and extensive marketing and sale process for the Transferred Assets and conducted all 

aspects of the sale process in good faith.  The marketing process undertaken by the Debtors and 

their professionals, agents, and other representatives with respect to the Transferred Assets has 
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been adequate and appropriate and reasonably calculated to maximize value for the benefit the 

Debtors’ Estates and all stakeholders. 

E. Corporate Authority. The Debtors are the sole and lawful owners of the Transferred 

Assets.  The Transferred Assets constitute property of the Debtors’ Estates and title thereto is 

vested in the Debtors’ Estates within the meaning of section 541 of the Bankruptcy Code.  The 

Debtors (i) have full corporate power and authority to execute the Purchase Agreement, and the 

Sale of the Transferred Assets to the Buyer has been duly and validly authorized by all necessary 

corporate action, (ii) have all of the corporate power and authority necessary to consummate the 

Sale and all transactions contemplated by the Purchase Agreement and the other Sale Transaction 

Documents, including this Sale Order, (iii) have taken all corporate action necessary to authorize 

and approve the Purchase Agreement, and the consummation by the Debtors of the Sale and all 

other transactions contemplated by this Sale Order, the Purchase Agreement, or the other Sale 

Transaction Documents, and (iv) require no further consents or approvals, other than those 

expressly provided for in the Purchase Agreement, to consummate such transactions. 

F. Highest and Best Offer; Business Judgment. The Debtors have demonstrated a 

sufficient basis to enter into the Purchase Agreement, sell the Transferred Assets on the terms 

outlined therein, and assume and assign the Transferred Contracts to the Buyer under sections 363 

and 365 of the Bankruptcy Code and assign any applicable Transferred Contracts that were entered 

into after the Petition Date pursuant to the Purchase Agreement.  All such actions are appropriate 

exercises of the Debtors’ business judgment and in the best interests of the Debtors, their Estate, 

their creditors, and other parties in interest.  Approval of the Sale on the terms set forth in the 

Purchase Agreement at this time is in the best interests of the Debtors, their Estates, their creditors, 

and all other parties in interest. 
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G. The offer of the Buyer, on the terms and conditions set forth in the Purchase 

Agreement, including the total consideration to be realized by the Debtors thereunder, (i) is the 

highest and best offer received by the Debtors after extensive marketing, (ii) is in the best interests 

of the Debtors, their Estates, their creditors, and all other parties in interest, and (iii) is fair and 

reasonable and constitutes reasonably equivalent value, fair and adequate consideration, and fair 

value for the Transferred Assets under the Bankruptcy Code, the Uniform Fraudulent Transfer Act, 

the Uniform Voidable Transactions Act, and all other applicable laws of the United States, any 

state, territory, possession, the District of Columbia, or any other applicable jurisdiction with laws 

substantially similar to the foregoing.  Taking into consideration all relevant factors and 

circumstances, no other Person or entity has offered to purchase the Transferred Assets for greater 

value to the Debtors and their Estates. 

H. The Debtors and the Buyer have not entered into the Purchase Agreement, or 

proposed to consummate the Sale: (i) for the purposes of hindering, delaying, or defrauding the 

Debtors’ present or future creditors, or (ii) fraudulently, for the purpose of statutory or common 

law fraudulent conveyance and fraudulent transfer claims, whether under the Bankruptcy Code or 

under the laws of the United States, any state, territory, possession, the District of Columbia, or 

any other applicable jurisdiction with laws substantially similar to the foregoing. 

I. Good and sufficient reasons for approval of the Purchase Agreement and the Sale 

have been articulated by the Debtors.  The Debtors have demonstrated compelling circumstances 

for the Sale outside the ordinary course of business, pursuant to section 363(b) of the Bankruptcy 

Code and in accordance with the Plan, in that, among other things, the immediate consummation 

of the Sale of the Transferred Assets to the Buyer is necessary and appropriate to preserve and to 

maximize the value of the Debtors’ Estates.  To maximize the value to the Estates of the Sale of 
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the Transferred Assets, it is essential that the consummation of the Sale and the other transactions 

provided for under the Purchase Agreement occur promptly following confirmation of the Plan. 

J. Opportunity to Object. A reasonable opportunity to object or be heard with respect 

to the Sale (and all transactions contemplated in connection therewith), the assumption and 

assignment of the Transferred Contracts, including the assignment of any applicable Transferred 

Contracts that were entered into after the Petition Date, to the Buyer pursuant to the Purchase 

Agreement, the Identified Cure Amounts (defined below), the Combined Hearing, and all 

deadlines related thereto has been afforded to all interested persons and entities, including, without 

limitation: (i) the United States Trustee for the Northern District of Texas; (ii) counsel to 

Prepetition Secured Parties and the DIP Secured Parties; (iii) counsel to the official committee of 

unsecured creditors; (iv) the United States Attorney’s Office for the Northern District of Texas; 

(v) the Internal Revenue Service; (vi) the state attorneys general for states in which the Debtors 

conduct business; (vii) all known holders of Liens, Claims, Interests, and Encumbrances secured 

by the Transferred Assets; (viii) each landlord of the Debtors’ warehouses and/or other premises; 

(ix) each governmental agency that is an interested party with respect to the Sale and the other 

transactions contemplated in the Purchase Agreement; (x) all other applicable government 

agencies to the extent required by the Bankruptcy Rules or the Bankruptcy Local Rules, and (xi) all 

parties that have requested or that are required to receive notice pursuant to Bankruptcy Rule 2002. 

K. Good Faith Buyer; Arm’s Length Sales. The Purchase Agreement was negotiated, 

proposed, and entered into by the applicable Debtors and the Buyer without collusion, in good 

faith, and from arm’s length bargaining positions.  Neither the Debtors, the Buyer, nor any of their 

respective affiliates have engaged in any conduct that would cause or permit the Purchase 

Agreement or the Sale of the Transferred Assets (or the other transactions contemplated in the 
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Purchase Agreement) to be avoided, or costs or damages to be imposed, under section 363(n) of 

the Bankruptcy Code or other applicable law. 

L. The Buyer is a good faith Buyer under section 363(m) of the Bankruptcy Code and, 

as such, is entitled to all of the protections afforded thereby.  In particular, (i) the Buyer recognizes 

that the Debtors were free to deal with any other party interested in purchasing the Transferred 

Assets; (ii) the Buyer did not in any way induce or cause the filing of the Chapter 11 Cases by the 

Debtors; (iii) the Buyer did not violate section 363(n) of the Bankruptcy Code by any action or 

inaction; (iv) no common identity of directors, officers, or controlling stakeholders exists between 

the Buyer and any of the Debtors; and (v) the Buyer did not act in a collusive manner with any 

person and the Purchase Price was not controlled by any undisclosed agreement among third 

parties. 

M. Free and Clear Transfer Required by the Buyer. The Buyer would not have entered 

into the Purchase Agreement, and would not have consummated the Sale contemplated thereby, 

thus adversely affecting the Debtors, their Estates, and their creditors, if each of the Sale (and the 

other transactions contemplated by the Purchase Agreement) and the assumption and assignment 

of the Transferred Contracts to the Buyer thereof, including the assignment of any applicable 

Transferred Contracts that were entered into after the Petition Date, were not free and clear of all 

Liens, Claims, Interests, and Encumbrances of any kind or nature whatsoever (with the sole 

exception of any Permitted Encumbrances and Assumed Liabilities) as more fully set forth in 

Paragraph V.7 of this Sale Order, or if the Buyer would, or in the future could, be liable for any 

encumbrances, obligations, or liabilities other than the Permitted Encumbrances and Assumed 

Liabilities.  Except as otherwise expressly provided in the Plan,  the Confirmation Order, or this 
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Sale Order, the Buyer shall not have any responsibility whatsoever with respect to the Excluded 

Liabilities, which shall remain the sole responsibility of the Debtors before, on, and after Closing. 

N. As of the Closing, pursuant and subject to the applicable terms of the Purchase 

Agreement, the Sale will effect a legal, valid, enforceable, and effective transfer of the Transferred 

Assets under the Purchase Agreement and will vest the Buyer with all of the applicable Debtors’ 

respective rights, title, and interests in such Transferred Assets free and clear of all Liens, Claims, 

Interests, and Encumbrances of any kind or nature whatsoever (with the sole exception of any 

Permitted Encumbrances and Assumed Liabilities), including, without limitation, (i) liens, 

mortgages, deeds of trust, pledges, charges, security interests, rights of first refusal, options, 

hypothecations, encumbrances, easements, servitudes, leases or subleases, rights-of-way, 

encroachments, restrictive covenants, restrictions on transferability or other similar restrictions, 

rights of offset or recoupment, rights of use or possession, subleases, leases, conditional sale 

arrangements, or other title retention arrangements, other liens (including mechanic’s,

materialman’s, possessory, and other consensual and non-consensual liens and statutory liens), 

judgments, charges of any kind or nature, if any, including any restriction on the use, voting, 

transfer, receipt of income, or other exercise of any attributes of ownership, or any rights that 

purport to give any party a right of first refusal, option, or consent with respect to the Debtors’

interests in the Transferred Assets or any similar rights; (ii) all claims as defined in Bankruptcy 

Code section 101(5), including all rights or causes of action (whether in law or in equity), 

proceedings, warranties, guarantees, indemnities, rights of recovery, setoff, recoupment, 

indemnity or contribution, obligations, demands, restrictions, indemnification claims or liabilities 

relating to any act or omission of the Debtors or any other person, consent rights, options, contract 

rights, covenants, claims for reimbursement, exoneration, products liability, alter-ego, 
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environmental, or tax, decrees of any court or foreign or domestic governmental entity, indentures, 

loan agreements, and interests of any kind or nature whatsoever (known or unknown, matured or 

unmatured, accrued or contingent, and regardless of whether currently exercisable), whether 

arising prior to or subsequent to the commencement of these Chapter 11 Cases, and whether 

imposed by agreement, understanding, law, equity or otherwise; (iii) all debts, liabilities, 

obligations, contractual rights and claims, labor, employment, tort, products liability, and pension 

claims, and debts arising in any way in connection with any agreements, acts, or failures to act, in 

each case, whether known or unknown, choate or inchoate, filed or unfiled, scheduled or 

unscheduled, noticed or unnoticed, recorded or unrecorded, perfected or unperfected, allowed or 

disallowed, contingent or non-contingent, liquidated or unliquidated, matured or un-matured, 

material or non-material, disputed or undisputed, whether arising prior to or subsequent to the 

commencement of these Chapter 11 Cases and whether imposed by agreement, understanding, 

law, equity or otherwise; (iv) any rights based on any products, successor or transferee liability, 

(v) any rights that purport to give any party a right or option to effect any forfeiture, modification, 

right of first offer or first refusal, or consents, or termination of the Debtors’ or the Buyer’s interest 

in the Transferred Assets or any similar rights; (vi) any rights under labor or employment 

agreements; (vii) any rights under mortgages, deeds of trust, and security interests; (viii) any rights 

related to intercompany loans and receivables between the Debtors that are party to the Purchase 

Agreement and any Debtor or non-Debtor subsidiary or affiliate; (ix) any rights under any pension, 

multiemployer plan (as such term is defined in Section 3(37) or Section 4001(a)(3) of the 

Employee Retirement Income Security Act of 1974 (as amended, “ERISA”)), health or welfare,

compensation, or other employee benefit plans, agreements, practices, and programs, including, 

without limitation, any pension plans of the Debtors or any multiemployer plan to which the 
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Debtors have at any time contributed to or had any liability or potential liability; (x) any other 

employee claims related to worker’s compensation, occupational disease or unemployment, or 

temporary disability, including, without limitation, claims that might otherwise arise under or 

pursuant to (a) ERISA, (b) the Fair Labor Standards Act, (c) Title VII of the Civil Rights Act of 

1964, (d) the Federal Rehabilitation Act of 1973, (e) the National Labor Relations Act, (f) the Age 

Discrimination and Employment Act of 1967 and Age Discrimination in Employment Act, as 

amended, (g) the Americans with Disabilities Act of 1990, (h) the Consolidated Omnibus Budget 

Reconciliation Act of 1985, as amended, including, without limitation, the requirements of Part 6 

of Subtitle B of Title I of ERISA and Section 4980B of the Internal Revenue Code and of any 

similar state law (collectively, “COBRA”), (i) state discrimination laws, (j) state unemployment 

compensation laws or any other similar state laws, (k) any other state or federal benefits or claims 

relating to any employment with the Debtors or any of their predecessors;  (l) the WARN Act (29 

U.S.C. §§ 2101 et seq.) (the “WARN Act”) and any state law equivalents; (xi) any bulk sales or 

similar law; (xii) any tax statutes or ordinances, including, without limitation, the Internal Revenue 

Code of 1986, as amended, and any taxes arising under or out of, in connection with, or in any 

way relating to the operation of the Transferred Assets prior to the Closing, including, without 

limitation, any ad valorem taxes assessed by any applicable taxing authority; (xiii) any unexpired 

lease or executory contract to which a Debtor is a party that is not a Transferred Contract that will 

be assumed and assigned pursuant to this Sale Order and the Purchase Agreement; and (xiv) any 

other Excluded Liabilities as provided in the Purchase Agreement.  Notwithstanding the foregoing, 

the Transferred Assets shall not include the Avoidance Actions against any parties identified on 

Schedule 1 to the Global Settlement Term Sheet until the passage of one Business Day after the 

expiration of the GUC Settlement Opt-In Election Deadline.  In the event that a Holder of General 
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Unsecured Claims that is listed on Schedule 1 to the Global Settlement Term Sheet makes a GUC 

Settlement Opt-In Election prior to the expiration of the GUC Settlement Opt-In Election 

Deadline, any potential Avoidance Action against such Holder will not be conveyed to the 

Purchaser and instead will become GUC Trust Assets. 

O. Satisfaction of Section 363(f). The Debtors may sell the Transferred Assets free 

and clear of any and all Liens, Claims, Interests, and Encumbrances of any kind or nature 

whatsoever, including any rights or claims based on any putative successor or transferee liability, 

as set forth herein, because, in each case, one or more of the standards set forth in sections 

363(f)(1)–(5) of the Bankruptcy Code has or have been satisfied.  All parties in interest, including, 

without limitation, any holders of Liens, Claims, Interests, and Encumbrances and any contract 

counterparty to the Transferred Contracts who did not object or who withdrew their objection to 

the Sale, the assumption and assignment, or the assignment of the applicable Transferred Contract, 

or the associated Cure Claims, are deemed to have consented to the relief granted herein pursuant 

to section 363(f)(2) and 1141 of the Bankruptcy Code.  Those (i) holders of Liens, Claims, 

Interests, or Encumbrances and (ii) non-Debtor parties to Transferred Contracts that did not object 

are adequately protected by having their Liens, Claims, Interests, or Encumbrances, if any, attach 

to the portion of the purchase price ultimately attributable to the Transferred Assets against or in 

which they claim an interest, in the order of their priority, with the same validity, force, and effect, 

if any, which they now have against such Transferred Assets, subject to any claims and defenses 

the Debtors or their Estates may possess with respect thereto. 

P. No Successorship. Neither the Buyer nor any of its respective affiliates are 

successors to the Debtors or their Estates by reason of any theory of law or equity, and neither the 

Buyer nor any of its respective affiliates shall assume or in any way be responsible for any liability 
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or obligation of any of the Debtors and/or their Estates, except as otherwise expressly provided in 

the Purchase Agreement, the Plan, the Confirmation Order, and this Sale Order.  The Buyer: (i) has 

not, de facto or otherwise, merged with or into one or more of the Debtors, (ii) is not a continuation 

or substantial continuation, and is not holding itself out as a mere continuation, of any of the 

Debtors or of their respective Estates, businesses, or operations or any enterprise of the Debtors, 

and (iii) does not have a common identity of incorporators, directors, or equity holders with any 

of the Debtors. 

Q. The Transferred Contracts. The Debtors have demonstrated that (i) it is an exercise 

of their sound business judgment to assume and assign the Transferred Contracts, including the 

assignment of any applicable Transferred Contracts that were entered into after the Petition Date, 

to the Buyer in each case in connection with the consummation of the Sale and (ii) the assumption 

and assignment of the Transferred Contracts, including the assignment of any applicable 

Transferred Contracts that were entered into after the Petition Date, to the Buyer is in the best 

interests of the Debtors, their Estates, their creditors, and all other parties in interest.  The 

Transferred Contracts being assumed and assigned or assigned to the Buyer are an integral part of 

the Transferred Assets being purchased by the Buyer, and, accordingly, such assumption, 

assignment, and cure of any defaults, as applicable, under the Transferred Contracts are reasonable 

and enhance the value of the Debtors’ Estates.  Any contract counterparty to a Transferred Contract 

that has not actually filed with the Court an objection to such assumption and assignment or 

assignment in accordance with the terms of the Order (I) Approving Certain Bidder Protections, 

(II) Approving Contract Assumption and Assignment Procedures, and (III) Granting Related 

Relief entered substantially contemporaneously herewith (the “Bidder Protections Order”) is

deemed to have consented to such assumption and assignment and the monetary amounts required 
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to cure any existing defaults arising under such Transferred Contracts pursuant to section 365(b)(1) 

of the Bankruptcy Code as identified on a Contract Notice (as defined in the Bidder Protections 

Order) or the Schedule of Assumed Executory Contracts and Unexpired Leases filed with the 

Court as part of the Plan Supplement (as defined in the Plan) (such amounts, the “Identified Cure 

Amounts”). 

R. Cure Claims and Adequate Assurance. The Debtors and the Buyer have, including 

by way of entering into the Purchase Agreement and agreeing to the provisions relating to the 

Transferred Contracts therein, (i) cured, or provided adequate assurance of cure, of any default 

existing prior to the date hereof under any of the applicable Transferred Contracts within the 

meaning of section 365(b)(1)(A) of the Bankruptcy Code and (ii) provided compensation or 

adequate assurance of compensation to any party for any actual pecuniary loss to such party 

resulting from a default prior to the date hereof under any of the Transferred Contracts within the 

meaning of section 365(b)(1)(B) of the Bankruptcy Code, and the Buyer has, based upon the record 

of these proceedings, including the evidence proffered by the Debtors at the Combined Hearing, 

provided adequate assurance of its future performance of and under the Transferred Contracts 

pursuant to sections 365(b)(1) and 365(f)(2) of the Bankruptcy Code.  The Buyer’s promise under 

the Purchase Agreement to perform the obligations under the Transferred Contracts after the 

Closing shall constitute adequate assurance of future performance under the Transferred Contracts 

being assigned to the Buyer within the meaning of sections 365(b)(1)(C) and 365(f)(2)(B) of the 

Bankruptcy Code.  The Identified Cure Amounts are hereby deemed to be the sole amounts 

necessary to cure any and all defaults under the applicable Transferred Contracts under section 

365(b) of the Bankruptcy Code. 
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S. Final Order. This Sale Order constitutes a “final” order within the meaning of

28 U.S.C. § 158(a). 

T. Time Is of the Essence; Waiver of Stay. Time is of the essence in consummating 

the Sale.  In order to maximize the value of the Transferred Assets, it is essential that the Sale and 

the assignment of the Transferred Assets occur within the time constraints set forth in the Purchase 

Agreement, and there is no just reason for delay in the implementation of this Sale Order.  

Accordingly, there is cause to waive the stays contemplated by Bankruptcy Rules 6004(h) and 

6006(d) and, to the extent applicable, Bankruptcy Rule 3020(e). 

U. Confirmation of the Plan. The Sale of the Transferred Assets is authorized in 

connection with confirmation of the Plan and is thus entitled to the full benefits and protections 

provided under section 1146 of the Bankruptcy Code. 

NOW THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED THAT: 

I. The Sale is Approved. 

1. The Sale of the Transferred Assets contemplated by the Purchase Agreement is

hereby approved, as set forth herein. 

II. Approval of the Purchase Agreement. 

2. The Purchase Agreement, the Sale Transaction Documents, and all other ancillary

documents and all of the terms and conditions thereof are hereby approved. Pursuant to sections

105, 363, 365, and 1123 of the Bankruptcy Code, the Debtors are authorized and directed to take

any and all actions necessary to fulfill their obligations under, and comply with the terms of, the

PurchaseAgreement and to consummate the Sale pursuant to and in accordance with the terms and

conditions of the Purchase Agreement, the Plan, the Confirmation Order, and this Sale Order

without further leave of the Court. 

Case 24-80045-mvl11    Doc 249    Filed 06/25/24    Entered 06/25/24 15:51:51    Desc
Main Document      Page 15 of 131Electronically issued / Délivré par voie électronique : 28-Jun-2024

Toronto Superior Court of Justice / Cour supérieure de justice
       Court File No./N° du dossier du greffe : CV-24-00720035-00CL



 

16 
4891-1492-7555 

3. The Debtors are authorized to execute and deliver, and are empowered to perform

under, consummate, and implement, the Purchase Agreement, together with all additional

instruments, documents, and other agreements that may be reasonably necessary or desirable to

implement the Purchase Agreement, and to take all further actions as may be reasonably requested

by the Buyer for the purpose of assigning, transferring, granting, conveying, and conferring to the

Buyer or reducing to possession, the Transferred Assets, or as may be reasonably necessary or

appropriate to the performance of the obligations as contemplated by the Purchase Agreement. 

III. Binding Effect of Order. 

4. This Sale Order, the Plan, the Confirmation Order, and the Purchase Agreement

shall each be binding upon all creditors of, and equity holders in, the Debtors and any and all other

parties in interest, including, without limitation, any and all holders of Liens, Claims, Interests,

and Encumbrances (including holders of any rights or claims based on any putative products,

successor, or transferee liability) of any kind or nature whatsoever, all contract counterparties to

the Transferred Contracts, the Buyer, all successors and assigns of the Buyer, the Debtors, and their

respective affiliates and subsidiaries, and any trustee or successor trustee appointed in these

Chapter 11 Cases or upon a conversion to chapter 7 under the Bankruptcy Code. 

IV. Amendments to the Purchase Agreement. 

5. Subject to the terms and conditions of the PurchaseAgreement, the Debtors and the

Buyer, as the context makes applicable, may amend, modify, supplement, or waive any provision

of the Purchase Agreement (an “Amendment”) without further approval or order of the Court, so 

long as (a) such Amendment is not material and is undertaken in good faith by the Buyer and the 

Debtors; (b) the Debtors provide prior written notice of the Amendment (the “Amendment 

Notice”) to the U.S. Trustee, counsel to the Prepetition Secured Parties and DIP Secured Parties, 

and, counsel to the official committee of unsecured creditors (collectively, the “Notice Parties”),
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and (c) the Debtors file the Amendment Notice with the Court; provided, however, that neither 

consent of the Notice Parties nor approval of the Court will be necessary to effectuate any such 

Amendment.  Any material Amendment must be approved by the Court to be effective. 

6. Section 2.1(k)(i) of the Purchase Agreement is hereby amended as follows: 

“(i) any of Seller’s vendors, suppliers, customers or trade creditors with whom Buyer

continues to conduct business in regard to the Transferred Assets after the Closing that is 

listed on Schedule 1 of the Global Settlement Term Sheet (as defined in the Plan) (the  

“Go-Forward Vendors Schedule”); provided that to the extent any vendor, supplier, 

customer or trade creditor not previously identified on the Sellers’ bankruptcy schedules is

identified after entry of the U.S. Sale Order, the Buyer shall have 30 days to add such party 

to the Go-Forward Vendors Schedule, and such party shall be deemed to have been a 

Designated Party hereunder as of the Closing.” 

V. Transfer of the Transferred Assets Free and Clear. 

7. The Buyer shall assume and be liable for the Assumed Liabilities expressly

assumed pursuant to the Purchase Agreement, this Sale Order, and the Confirmation Order, and,

for the avoidance of doubt, shall not assume or be liable for any Excluded Liabilities. Except as

expressly permitted or otherwise specifically provided for in the Purchase Agreement or this Sale

Order, pursuant to sections 105(a), 363(b), 363(f), 365(b), 365(f), 1123, 1141, and 1146 of the

Bankruptcy Code, upon the Closing, the Transferred Assets shall be transferred to the Buyer free

and clear of any and all Liens, Claims, Interests, and Encumbrances (as defined in the Purchase

Agreement) of any kind or nature whatsoever with the sole exception of any Permitted

Encumbrances and Assumed Liabilities. For purposes of this Sale Order, “Liens,” “Claims,” and

“Interests,” as used herein, shall have the respective meanings set forth below: 
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a. any and all charges, liens (statutory or otherwise), claims, mortgages, leases,

subleases, hypothecations, deeds of trust, pledges, security interests, options, rights

of use or possession, rights of first offer or first refusal (or any other type of

preferential arrangement), options, rights of consent, rights of setoff, successor and

products liability, easements, servitudes, restrictive covenants, interests or rights

under any operating agreement, encroachments, encumbrances, third-party

interests, or any other restrictions or limitations of any kind with respect to the

Transferred Assets including all the restrictions or limitations set forth in this

Paragraph 6 (collectively, “Liens”); 

b. any and all claims as defined in section 101(5) of the Bankruptcy Code and

jurisprudence interpreting the Bankruptcy Code, including, without limitation,

(i) any and all claims or causes of action based on or arising under any labor, 
employment, or pension laws, (ii) any and all claims or causes of action based upon 
or relating to any putative successor or transferee liability, and (iii) any and all other 
claims, causes of action, rights, remedies, obligations, liabilities, counterclaims, 
cross-claims, third party claims, demands, restrictions, responsibilities, or 
contribution, reimbursement, subrogation, or indemnification claims or liabilities 
based on or relating to any act or omission of any kind or nature whatsoever asserted 
against any of the Debtors or any of their respective affiliates, subsidiaries, 
directors, officers, agents, successors, or assigns in connection with or relating to 
the Debtors, their operations, their business, their liabilities, the marketing and 
bidding process with respect to the Transferred Assets, the Transferred Contracts, 
or the transactions contemplated by the Purchase Agreement, including all the 
claims set forth in this Paragraph 6 (collectively, “Claims”); and 

c. any and all equity or other interests of any kind or nature whatsoever in or with

respect to (i) any of the Debtors or their respective affiliates, subsidiaries,

successors, or assigns, (ii) the Transferred Assets, or (iii) the Transferred Contracts,
including all the interests set forth in this Paragraph 6 (collectively, “Interests”); 

in each case, whether in law or in equity, known or unknown, choate or inchoate, filed or unfiled, 

scheduled or unscheduled, noticed or unnoticed, recorded or unrecorded, perfected or unperfected, 

allowed or disallowed, contingent or non-contingent, liquidated or unliquidated, matured or 

unmatured, material or non-material, disputed or undisputed, direct or indirect, and whether arising 

by agreement, understanding, law, equity, or otherwise, and whether occurring or arising before, 

on, or after the Petition Date or occurring or arising prior to the Closing.  Any and all such Liens, 

Claims, Interests, and Encumbrances shall attach to the portion of the purchase price ultimately 

attributable to the Transferred Assets against or in which they claim an interest, in the order of 
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their priority, with the same validity, force, and effect, if any, which they now have against such 

Transferred Assets, subject to any claims, defenses, and objections, if any, that the Debtors or their 

Estates may possess with respect thereto.  At Closing, the Buyer shall take title to and possession 

of the Transferred Assets subject only to any Permitted Encumbrances and Assumed Liabilities; 

provided, however, that the Transferred Assets shall not include the Avoidance Actions against 

any parties identified on Schedule 1 to the Global Settlement Term Sheet until the passage of one 

Business Day after the expiration of the GUC Settlement Opt-In Election Deadline.  In the event 

that a Holder of General Unsecured Claims that is listed on Schedule 1 to the Global Settlement 

Term Sheet makes a GUC Settlement Opt-In Election prior to the expiration of the GUC 

Settlement Opt-In Election Deadline, any potential Avoidance Action against such Holder will not 

be conveyed to the Purchaser and instead will become GUC Trust Assets. 

VI. Vesting of Transferred Assets in the Buyer. 

8. The transfer of the Transferred Assets to the Buyer pursuant to the Purchase

Agreement shall constitute a legal, valid, and effective transfer of the Transferred Assets on the

Closing, and, subject to the proviso in decretal paragraph 7 above, shall vest the Buyer with all of

the Debtors’ rights, title, and interests in the Transferred Assets free and clear of all Liens, Claims,

Interests, and Encumbrances of any kind or nature whatsoever (with the sole exception of any

Permitted Encumbrances and Assumed Liabilities). 

VII. Release of Liens. 

9. The Debtors are authorized and directed to execute such documents as may be 

necessary to release any Liens, Claims, Interests, and Encumbrances (with the sole exception of

any Permitted Encumbrances and Assumed Liabilities) of any kind against the Transferred Assets 

as such Liens, Claims, Interests, and Encumbrances (other than Permitted Encumbrances and

Assumed Liabilities) may have been recorded or may otherwise exist.  If any person or entity that 
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has filed financing statements, lis pendens, or other documents or agreements evidencing Liens,

Claims, Interests, and Encumbrances (other than Permitted Encumbrances and Assumed

Liabilities) against or in the Transferred Assets shall not have delivered to the Debtors prior to the 

Closing Date of the Sale, in proper form for filing and executed by the appropriate parties, 

termination statements, instruments of satisfaction, releases of all Liens, Claims, Interests, and

Encumbrances (other than Permitted Encumbrances and Assumed Liabilities) that the person or 

entity has with respect to the Transferred Assets, (a) the Debtors are hereby authorized to execute 

and file such statements, instruments, releases, and other documents on behalf of the person or 

entity with respect to the Transferred Assets; (b) the Buyer is hereby authorized to file, register, or 

otherwise record a certified copy of this Order, which, once filed, registered, or otherwise recorded, 

shall constitute conclusive evidence of the release of all such Liens, Claims, Interests, and

Encumbrances (other than Permitted Encumbrances and Assumed Liabilities) against the Buyer 

and the applicable Transferred Assets; (c) the Debtors’ creditors and the holders of any Liens,

Claims, Interests, and Encumbrances (other than Permitted Encumbrances and Assumed

Liabilities) are authorized and directed to execute such documents and take all other actions as

may be necessary to terminate, discharge, or release their Liens, Claims, Interests, and

Encumbrances (other than Permitted Encumbrances and Assumed Liabilities) in the Transferred

Assets; and (d) the Buyer may seek in this Court or any other court of competent jurisdiction to

compel appropriate parties to execute termination statements, instruments of satisfaction, and

releases of all such Liens, Claims, Interests, and Encumbrances (other than Permitted

Encumbrances and Assumed Liabilities) with respect to the Transferred Assets. This Sale Order

is deemed to be in recordable form sufficient to be placed in the filing or recording system of each

and every federal, state, or local government agency, department, or office, and such agencies,
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departments, and offices are authorized to accept this Sale Order for filing or recording.

Notwithstanding the foregoing, the provisions of this Sale Order authorizing the sale and

assignment of the Transferred Assets free and clear of Liens, Claims, Interests, and Encumbrances

(other than Permitted Encumbrances andAssumed Liabilities) shall be self-executing, and none of

the Debtors or the Buyer shall be required to execute or file releases, termination statements,

assignments, consents, or other instruments in order to effectuate, consummate, and implement the

provisions of this Sale Order. 

VIII. Assumption and Assignment of Transferred Contracts. 

10. Pursuant to sections 105(a) and 365 of the Bankruptcy Code, and subject to and

conditioned upon the Closing, the Debtors’ assumption and assignment to the Buyer of the

Transferred Contracts is hereby approved, and the requirements of section 365(b)(1) of the

Bankruptcy Code with respect thereto are hereby deemed satisfied. Pursuant to the Purchase

Agreement, the Debtors’ assignment of any Transferred Contracts that were entered into after the

Petition Date is hereby approved. 

11. The Debtors are hereby authorized, in accordance with the Purchase Agreement,

and in accordance with sections 105(a) and 365 of the Bankruptcy Code, to (i) assume and assign

to the Buyer the Transferred Contracts, effective upon and subject to the occurrence of the Closing,

free and clear of all Liens, Claims, Interests, and Encumbrances of any kind or nature whatsoever

(with the sole exception of any Permitted Encumbrances and Assumed Liabilities), which

Transferred Contracts, by operation of this Sale Order, shall be deemed assumed and assigned to

the Buyer effective as of the Closing, (ii) assignment to the Buyer any applicable Transferred

Contracts that were entered into after the Petition Date pursuant to the Purchase Agreement, and

(iii) execute and deliver to the Buyer such documents or other instruments as the Buyer may deem

necessary to assign and transfer the Transferred Contracts to the Buyer. 
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12. Subject to Paragraph 12 hereof: 

a. The Debtors are authorized to and may assume all of the Transferred Contracts in

accordance with section 365 of the Bankruptcy Code. 

b. The Debtors are authorized to and may assign each Transferred Contract to the

Buyer in accordance with sections 363 and 365 of the Bankruptcy Code, and any

provisions in any Transferred Contract that prohibit or condition the assignment of

such Transferred Contract on the consent of the counterparty thereto or allow the

non-Debtor party to such Transferred Contract to terminate, recapture, impose any

fee or penalty, condition, renewal, or extension limitations, or modify any term or

condition upon the assignment of such Transferred Contract shall constitute

unenforceable anti-assignment provisions which are expressly preempted under

section 365 of the Bankruptcy Code and void and of no force and effect. 

c. All requirements and conditions under sections 363 and 365 of the Bankruptcy

Code for the assumption and assignment of the Transferred Contracts by the

Debtors to the Buyer have been satisfied. 

d. Upon the Closing, the Transferred Contracts shall be transferred and assigned to,

and remain in full force and effect for the benefit of, the Buyer in accordance with

their respective terms, notwithstanding any provision in any such Transferred

Contract (including those of the type described in sections 365(b)(2), 365(e)(1), and

365(f) of the Bankruptcy Code) that prohibits, restricts, limits, or conditions such

assignment or transfer. 

13. All defaults of the Debtors under the Transferred Contracts occurring or arising

prior to the assignment thereof to the Buyer at Closing (without giving effect to any acceleration

clauses or any default provisions of the kind specified in section 365(b)(2) of the Bankruptcy Code)

shall be deemed cured or satisfied by the payment of the Identified Cure Amount, if any, to cure

all monetary defaults, if any, under each Transferred Contract in the amounts set forth on the

schedule of Identified Cure Amounts attached to the Schedule of Assumed Executory Contracts

and Unexpired Leases or any supplement thereto (or any other cure cost reached by agreement

after an objection to the proposed cure cost by a counterparty to a Transferred Contract), which

was served in compliance with the Bidder Protections Order, and as set forth on the Schedule of

Assumed Executory Contracts and Unexpired Leases, and which Identified Cure Amounts were

satisfied, or shall be satisfied as soon as practicable, by the Buyer as provided in the Purchase
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Agreement. For all Transferred Contracts set forth on the Schedule of Assumed Executory

Contracts and Unexpired Leases, the Buyer is authorized and directed to pay all Identified Cure 

Amounts required to be paid in accordance with the Purchase Agreement upon the later of (a) the 

Closing, (b) for any Transferred Contracts for which an objection has been filed to the assumption 

and assignment of such agreement or the Identified Cure Amounts relating thereto and such 

objection remains pending as of the date of this Sale Order, the resolution of such objection by 

settlement or order of this Court, and (c) the Effective Date of the Plan for any Transferred Contract 

designated by the Buyer after the Closing. 

14. Pursuant to section 365(k) of the Bankruptcy Code, the Debtors and their Estates

shall be relieved from any liability for any breach of or obligations under any Transferred Contract

following the effective date of such assumption and assignment to the Buyer. 

IX. Release of Liens by Creditors; Collection of Transferred Assets. 

15. Except as expressly provided to the contrary in this Sale Order or the Purchase

Agreement, as applicable, the holder of any valid Lien, Claim, Interest, or Encumbrance in the

Transferred Assets, shall, as of the Closing, be deemed to have waived and released such Lien,

Claim, Interest, or Encumbrance, without regard to whether such holder has executed or filed any

applicable release, and such Lien, Claim, Interest, or Encumbrance shall automatically, and with

no further action by any party, attach to the portion of the purchase price ultimately attributable to

the Transferred Assets against or in which they claim an interest, in the order of their priority, with

the same validity, force, and effect, if any, which they now have against such Transferred Assets,

subject to any claims, defenses, and objections, if any, that the Debtors or their Estates may possess 

with respect thereto. Notwithstanding the foregoing, any such holder of such a Lien, Claim,

Interest, or Encumbrance is authorized and directed to execute and deliver any waivers, releases, 

or other related documentation, as reasonably requested by the Buyer or the Debtors. 
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16. All persons and entities that are in possession of some or all of the Transferred

Assets as of the Closing are directed to surrender possession of such Transferred Assets to the

Buyer in accordance with the Purchase Agreement as of the Closing or at such time thereafter as

the Buyer may request. As of the Closing, the Buyer and its respective successors and assigns

shall be designated and appointed as the Debtors’ true and lawful attorney with full power of

substitution in the Debtors’ name and stead on behalf of and for the benefit of the Buyer and its

respective successors and assigns, for the following sole and limited purposes: to have the power

to demand and receive any and all of the Transferred Assets and to give receipts and releases for

and in respect of the Transferred Assets, or any part thereof, and from time to time to institute and

prosecute against third parties for the benefit of the Buyer and its respective successors and assigns,

as their interests may appear, proceedings at law, in equity, or otherwise, which the Buyer and its

respective successors and assigns, as their interests may appear, may deem proper for the collection

or reduction to possession of any of the Transferred Assets. 

X. Effect of Recordation of Order. 

17. The entry of this Sale Order (a) shall be effective as a conclusive determination

that, upon the Closing, all Liens, Claims, Interests, and Encumbrances of any kind or nature

whatsoever (with the sole exception of any Permitted Encumbrances and Assumed Liabilities)

existing as to the Transferred Assets prior to the Closing have been unconditionally released,

discharged, and terminated and that the conveyances described herein have been effected, and 

(b) shall be binding upon and shall govern the acts of all persons and entities including, without 

limitation, all filing agents, filing officers, title agents, title companies, recorders of mortgages, 

recorders of deeds, registrars of deeds, administrative agencies, governmental departments, 

secretaries of state, federal, state, and local officials, notaries, protonotaries, and all other persons 

and entities who may be required by operation of law, the duties of their office, or contract, to 
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accept, file, register, or otherwise record or release any documents or instruments, or who may be 

required to report or insure any title or state of title in or to, the Transferred Assets.  Each and 

every federal, state, local, or foreign government or governmental or regulatory authority, agency, 

board, bureau, commission, court, department, or other governmental entity is hereby authorized 

to accept any and all documents and instruments necessary and appropriate to consummate the 

transactions contemplated by the Purchase Agreement, including, without limitation, recordation 

of this Sale Order. 

XI. Section 1146 Exemption. 

18. To the fullest extent permitted by section 1146(a) of the Bankruptcy Code and

applicable law, any transfers (whether from a Debtor to the Wind Down Estate or to any other

Person or Entity) of property under the Plan or this Sale Order pursuant to: (1) the Sale, including

the sale and transfer by the Debtors of the Transferred Assets; (2) the sale and liquidation of the 

Excluded Assets (as defined in the Plan); (3) the issuance, distribution, transfer, or exchange of 

any debt or equity Security, or other interest in the Debtors; (4) the creation, modification, 

consolidation, termination, refinancing, and/or recording of any mortgage, deed of trust, or other 

security interest, or the securing of additional indebtedness by such or other means; (5) the making, 

assignment, or recording of any lease or sublease; or (6) the making, delivery, or recording of any 

deed or other instrument of transfer under, in furtherance of, or in connection with, the Plan, 

including any deeds, bills of sale, assignments, or other instrument of transfer executed in 

connection with any transaction arising out of, contemplated by, or in any way related to the Plan, 

shall not be subject to any document recording tax, stamp tax, conveyance fee, intangibles or 

similar tax, mortgage tax, real estate transfer tax, personal property transfer tax, sales or use tax, 

mortgage recording tax, Uniform Commercial Code filing or recording fee, regulatory filing or 

recording fee, or other similar tax or governmental assessment, and upon entry of the Confirmation 
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Order, the appropriate state or local governmental officials or agents shall forego the collection of 

any such tax or governmental assessment and accept for filing and recordation any of the foregoing 

instruments or other documents without the payment of any such tax, recordation fee, or 

governmental assessment.  All filing or recording officers (or any other Person with authority over 

any of the foregoing), wherever located and by whomever appointed, shall comply with the 

requirements of section 1146 of the Bankruptcy Code, shall forego the collection of any such tax 

or governmental assessment, and shall accept for filing and recording any of the foregoing 

instruments or other documents without the payment of any such tax or governmental assessment. 

XII. Prohibition of Actions Against the Buyer. 

19. Except for any Permitted Encumbrances and Assumed Liabilities or as expressly

permitted or otherwise specifically provided for in the Purchase Agreement, the Plan, the

Confirmation Order, or this Sale Order, neither the Buyer, nor any of its respective affiliates shall

have any liability or responsibility for any liability or other obligation of the Debtors arising under

or related to the Transferred Assets or otherwise, and upon Closing all entities or persons are

permanently and forever prohibited, barred, estopped, and enjoined from asserting against the 

Buyer and its permitted successors, designees, and assigns, or property, or the Transferred Assets 

conveyed in accordance with the Purchase Agreement, any Lien, Claim, Interest, or Encumbrance 

of any kind whatsoever arising prior to Closing including, without limitation, under any theory of 

successor or transferee liability, de facto merger or continuity liability, whether known or unknown 

as of the Closing, now existing or hereafter arising, asserted or unasserted, fixed or contingent, 

liquidated or unliquidated.  Without limiting the generality of the foregoing, and except as 

otherwise specifically provided in the Purchase Agreement, the Plan, the Confirmation Order, or

this Sale Order, the Buyer and its respective affiliates shall not be liable for any claims against the 

Debtors or any of their predecessors or affiliates, and neither the Buyer nor its affiliates shall have 
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any successor or vicarious liabilities of any kind or character, including but not limited to any 

liability pertaining to any theory of antitrust, warranty, products liability, environmental, 

successor, or transferee liability, labor law, ERISA, de facto merger, mere continuation, or 

substantial continuity, whether known or unknown as of the Closing, now existing or hereafter 

arising, whether fixed or contingent, liquidated or unliquidated, with respect to the Debtors or any 

obligations of the Debtors, including, but not limited to, liabilities on account of any taxes arising, 

accruing, or payable under, out of, in connection with, or in any way relating to the operation of 

the Debtors’ business prior to the Closing or any claims under the WARN Act or any state law 

equivalents, or any claims related to wages, benefits, severance, or vacation pay owed to 

employees or former employees of the Debtors. 

20. The Buyer may elect, as of the Closing or any time thereafter, to operate under any

license, permit, registration, and governmental authorization or approval of the Debtors with

respect to the Transferred Assets, except to the extent not permitted by applicable law. 

XIII. Distribution of Proceeds. 

21. All proceeds of the Sale shall be distributed in accordance with the Plan. 

XIV. No Interference. 

22. Following the Closing, no holder of a Lien, Claim, Interest, or Encumbrance in or

against the Debtors or the Transferred Assets shall interfere with the Buyer’s title to or use and

enjoyment of the Transferred Assets based on or related to such Lien, Claim, Interest, or

Encumbrance or any actions that the Debtors may take in these Chapter 11 Cases or any successor

cases. 

XV. Retention of Jurisdiction. 

23. This Court retains jurisdiction to, among other things, interpret, enforce and

implement the terms and provisions of this Sale Order, the Confirmation Order, the Plan, and the

Case 24-80045-mvl11    Doc 249    Filed 06/25/24    Entered 06/25/24 15:51:51    Desc
Main Document      Page 27 of 131Electronically issued / Délivré par voie électronique : 28-Jun-2024

Toronto Superior Court of Justice / Cour supérieure de justice
       Court File No./N° du dossier du greffe : CV-24-00720035-00CL



 

28 
4891-1492-7555 

Purchase Agreement, all amendments thereto, any waivers and consents thereunder, and each of

the agreements executed in connection therewith in all respects, including, but not limited to,

retaining jurisdiction to: (a) compel delivery of the Transferred Assets or performance of other

obligations owed to the Buyer; (b) compel delivery of the purchase price or performance of other

obligations owed to the Debtors; (c) resolve any disputes arising under or related to the Purchase

Agreement, except as otherwise provided therein; (d) interpret, implement, and enforce the

provisions of this Sale Order; and (e) protect the Buyer and its affiliates against (i) any Liens,

Claims, Interests, and Encumbrances in or against the Debtors or the Transferred Assets of any

kind or nature whatsoever and (ii) any creditors or other parties in interest regarding the turnover

of the Transferred Assets that may be in their possession. 

XVI. Final Order; No Stay of Order. 

24. This Sale Order constitutes a “final” order within the meaning of 28 U.S.C.

§ 158(a). Notwithstanding Bankruptcy Rules 6004(h) and 6006(d), and to the extent applicable

3020(e), this Sale Order shall be effective and enforceable immediately upon entry and its

provisions shall be self-executing. In the absence of any person or entity obtaining a stay pending

appeal, the Debtors and the Buyer are free to close the Sale under the Purchase Agreement at any

time pursuant to the terms thereof. 

XVII. Good Faith. 

25. The transactions contemplated by the Purchase Agreement are undertaken by the

Buyer in good faith, as that term is used in section 363(m) of the Bankruptcy Code, and

accordingly, the reversal or modification on appeal of the authorization provided herein to

consummate the subject transactions shall not affect the validity of the sales to the Buyer (including

the assumption and assignment or assignment by the Debtors of any of the Transferred Contracts),
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unless such authorization is duly stayed pending such appeal. The Buyer is a good faith Buyer and

is entitled to all of the protections afforded by section 363(m) of the Bankruptcy Code. 

XVIII. No Collusion. 

26. The transactions contemplated by the Purchase Agreement were negotiated,

proposed, and entered into by the Debtors and the Buyer without collusion, in good faith, and from

arm’s length bargaining positions. Neither the Debtors, the Buyer, nor any of their respective

affiliates have engaged in any conduct that would cause or permit the Purchase Agreement or the

Sale of the Transferred Assets (or the other transaction contemplated in the Purchase Agreement)

to be avoided, or costs or damages to be imposed, under section 363(n) of the Bankruptcy Code or

other applicable law. 

XIX. Inconsistencies with Prior Orders, Pleadings orAgreements. 

27. To the extent of any conflict between the Purchase Agreement, the Confirmation

Order, the Plan, and this Sale Order, the terms of this Sale Order shall govern with respect to the

Sale and the Purchase Agreement. To the extent this Sale Order is inconsistent or conflicts with

any prior order or pleading in these Chapter 11 Cases, the terms of this Sale Order shall govern

and any prior orders shall be deemed amended or otherwise modified to the extent required to

permit consummation of the Sale. 

XX. Failure to Specify Provisions. 

28. The failure to specifically reference any particular provisions of the Purchase

Agreement, the Confirmation Order, the Plan, or other related documents in this Sale Order shall

not diminish or impair the effectiveness of such provisions, it being the intent of the Court that the

Purchase Agreement and other related documents be authorized and approved. 

# # # End of Order # # # 
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ASSET PURCHASE AGREEMENT 

by and among 

KIDKRAFT, INC., 

KIDKRAFT INTERNATIONAL IP HOLDINGS, LLC 

SOLOWAVE DESIGN CORP., 

SOLOWAVE DESIGN INC., 

SOLOWAVE DESIGN LP, 

as Sellers, 

AND 

BACKYARD PRODUCTS, LLC 

as Buyer, 

Dated as of April 25, 2024 

 

 

4855-2719-3528 
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ASSET PURCHASE AGREEMENT 

ASSET PURCHASE AGREEMENT (this “Agreement”), dated as of April 25, 2024 (the 
“Execution Date”), by and among (i) KidKraft, Inc., a Delaware corporation (“KK OpCo”), 
KidKraft International IP Holdings, LLC, a Delaware limited liability company (“KK Holdings”), 
Solowave Design Corp. d/b/a/ PlayDirect, a Delaware corporation (“Solowave U.S.” and, together 
with  KK OpCo and KK Holdings, each a “U.S. Seller” and collectively, “U.S. Sellers”), Solowave 
Design LP, an Alberta limited partnership (“KK Canada LP”), and Solowave Design Inc., an 
Ontario corporation (“KK Canada GP” and, together with KK Canada LP, each a “Canadian 
Seller” and collectively, “Canadian Sellers” and, together with the U.S. Sellers, each a “Seller” 
and collectively, “Sellers”), and (ii) Backyard Products, LLC, a Delaware limited liability 
company (“Buyer”). Capitalized terms have the definitions set forth in Article I below. 

RECITALS 

A. Sellers are engaged in the Business; 

B. Sellers, Buyer, GB Funding LLC, 1903 Partners, LLC, MidOcean Partners IV, L.P. 
and MidOcean US Advisor, L.P. have entered into that certain Restructuring Support Agreement, 
dated as of the date hereof (the “RSA”), pursuant to which the Restructuring Transactions (as 
defined in the RSA) will be effectuated; 

C. In accordance with the RSA, (i) each Seller and certain of their affiliates 
(collectively, the “Debtors”) intend to file voluntary petitions on or about May 6, 2024 
(collectively, the “Chapter 11 Case”) under chapter 11 of the Bankruptcy Code in the United States 
Bankruptcy Court for the Northern District of Texas (the “U.S. Bankruptcy Court”) and (ii) upon 
its appointment as “foreign representative” in the Chapter 11 Cases, KK OpCo, on behalf of the 
Debtors, intends to file proceedings (such recognition proceedings, the “CCAA Recognition 
Proceedings” and, together with the Chapter 11 Case, the “Bankruptcy Cases”) pursuant to Part 
IV of the Companies’ Creditors Arrangement Act (Canada) (the “CCAA”) in the Ontario Superior 
Court of Justice (Commercial List) (the “CCAA Court”, and, together with the U.S. Bankruptcy 
Court, the “Bankruptcy Courts”);  

D. Subject to the terms and conditions set forth in this Agreement and the entry and 
terms of the U.S. Sale Order (which may be included as part of the Confirmation Order, as defined 
herein) and Canadian Sale Order (collectively, the “Sale Orders”), Sellers desire to sell to Buyer 
all of the Transferred Assets and to assign to Buyer all of the Assumed Liabilities, Buyer desires 
to purchase from Sellers all of the Transferred Assets and assume all of the Assumed Liabilities, 
and the Parties intend to effectuate the transactions contemplated by this Agreement, upon the 
terms and conditions hereinafter set forth; 

E. The Transferred Assets and Assumed Liabilities shall be purchased and assumed 
by Buyer (or Designated Buyer) pursuant to the Sale Orders, free and clear of all Encumbrances 
(other than Permitted Encumbrances), pursuant to, inter alia, Sections 105, 363, 365 and 1123 of 
the Bankruptcy Code,  Rules 6004 and 6006 of the Federal Rules of Bankruptcy Procedure, the 
CCAA, and the local rules for the Bankruptcy Courts, all on the terms and subject to the conditions 
set forth in this Agreement and subject to entry of the Sale Orders; and 
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F. The execution and delivery of this Agreement and Sellers’ ability to consummate 
the transactions set forth in this Agreement are subject to, among other things, the entry of the Sale 
Orders, as further set forth herein. The Parties desire to consummate the proposed transaction as 
promptly as practicable after the Bankruptcy Courts enter the Sale Orders. 

AGREEMENT 

In consideration of the foregoing and the mutual covenants and agreements herein 
contained, and intending to be legally bound hereby, the Parties agree as follows: 

ARTICLE I 

DEFINITIONS 

Section 1.1 Defined Terms.  For purposes of this Agreement: 

“A/R Dilution” means any reduction in the gross amount of accounts receivable of any 
Seller as a result of customer returns, allowances, discounts, disputes, chargebacks, credits, 
financing or factoring that result in a Seller collecting less than the full invoiced amount of such 
accounts receivable. 

“A/R Dilution Amount” means the A/R Dilution applicable to the Transferred A/R 
(excluding (i) any A/R Dilution offered by Buyer (or a Designated Buyer or their respective 
Affiliates) following the Closing and (ii) any A/R Dilution occurring following the delivery of the 
A/R Dilution Closing Statement). 

“A/R Dilution Escrow Amount” means the “Dilution Reserves” line item listed on the 
Estimated Closing Statement multiplied by 15%, together with any interest earned thereon. 

“A/R Dilution Closing Statement” has the meaning set forth in Section 2.8(h). 

“A/R Dilution Consideration Adjustment” has the meaning set forth in Section 2.8(k). 

“Accounting Firm” has the meaning set forth in Section 2.8(e)(i). 

“Action” means any action, complaint, claim, suit, litigation, arbitration, proceeding 
(including any civil, criminal, administrative, or appellate proceeding), hearing, inquiry, 
investigation or audit commenced, brought, conducted or heard by or before any Governmental 
Authority, other than an Avoidance Action. 

“Adjustment Amount” means an amount (which can be positive or negative) equal to the 
sum of:  

(a) (i) the Final Purchased Inventory Payment Amount minus (ii) the Estimated 
Purchased Inventory Payment Amount; plus  

(b) (i) the Final Reimbursement Amount minus (ii) the Estimated 
Reimbursement Amount; plus  
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(c) the Final Net A/R Payment Amount minus (ii) the Estimated Net A/R 
Payment Amount. 

“Adjustment Closing Statement” has the meaning set forth in Section 2.8(c). 

“Adjustment Escrow Amount” means $2,000,000, together with any interest earned 
thereon. 

“Advisors” means, with respect to any Person, the accountants, attorneys, consultants, 
advisors, investment bankers, or other Representatives of such Person. 

“Affiliate” means, with respect to any Person, another Person that directly or indirectly, 
through one or more intermediaries, controls, is controlled by, or is under common control with, 
such first Person, where “control,” “controlled by” and “under common control with,” means the 
possession, directly or indirectly, of the power to direct or cause the direction of the management 
and policies of a Person, whether through the ownership of voting securities, as trustee or executor, 
as general partner or managing member, by contract or otherwise. 

“Agreement” has the meaning set forth in the Preamble. 

“Ainsley RTV Inventory” means the Inventory located at Sellers’ Arlington Warehouse 
and designated as “Ainsley RTV” in the KK Inventory File. 

“Allocation” has the meaning set forth in Section 2.11. 

“Alternative Transaction” means (a) the sale, transfer or other disposition, directly or 
indirectly, including through an asset sale, share sale, merger, amalgamation, or other similar 
transaction, including a plan of reorganization approved by the U.S. Bankruptcy Court, of a 
material portion of the Transferred Assets, in a transaction or series of transactions with one or 
more Persons other than Buyer, or (b) any other transaction that would interfere with, materially 
delay or prevent the transactions contemplated hereby. 

“Ancillary Agreements” means, collectively, the agreements to be executed in connection 
with the transactions contemplated by this Agreement, including the Assignment and Assumption 
Agreement, the IP Assignment Agreement, and the Escrow Agreement. 

“Anti-Corruption Laws” has the meaning set forth in Section 3.6(d). 

“Arlington Warehouse” means the warehouse at 3221 East Arkansas Lane, Arlington, 
Texas 76010 that is leased to a Seller. 

“Assignment and Assumption Agreement” has the meaning set forth in Section 2.10(b)(i). 

“Assumed Liabilities” has the meaning set forth in Section 2.3. 

“Audited Financial Statements” has the meaning set forth in Section 3.14(a). 

“Avoidance Actions” has the meaning set forth in Section 2.1(k). 
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“Bankruptcy Cases” has the meaning set forth in the Recitals. 

“Bankruptcy Code” has the meaning set forth in the Recitals. 

“Bankruptcy Courts” has the meaning set forth in the Recitals. 

“Bidder Protections” has the meaning set forth in Section 9.3(a). 

“Break-up Fee” has the meaning set forth in Section 9.3(a). 

“Business” means the design, development, creation, making, and sale of toys and other 
children’s play products, including, without limitation, playground, play center, and play-house 
products, and related products and service as conducted by Sellers on the date hereof. 

“Business Day” means any day that is not a Saturday, a Sunday or other day on which 
banks are required or authorized by Law to be closed in the State of Delaware, the State of 
Michigan, or the State of New York. 

“Buyer” has the meaning set forth in the Preamble (and additionally includes reference to 
the Designated Buyer as the context requires). 

“Buyer Breach Fee” has the meaning set forth in Section 2.9(c). 

“Buyer Breach Termination” has the meaning set forth in Section 2.9(b)(ii). 

“Buyer Non-Recourse Person” has the meaning set forth in Section 10.22(a). 

“Canadian Sale Order” means an Order of the CCAA Court in the CCAA Recognition 
Proceedings, among other things, (a) recognizing and giving full force and effect to the U.S. Sale 
Order in Canada, and (b) vesting the Canadian Transferred Assets in and to Buyer, free and clear 
of all Encumbrances other than the Permitted Encumbrances, and subject to the rights of the 
applicable parties under Section 2 of the RSA. 

“Canadian Seller” has the meaning set forth in the Preamble. 

“Canadian Transferred Assets” means (a) the Transferred Assets of the Canadian Sellers, 
and (b) the Transferred Assets of the Sellers other than the Canadian Sellers that are located in 
Canada. 

“Cash and Cash Equivalents” means all of any Seller’s cash (including petty cash and 
checks received on the Closing Date), checking account balances, marketable securities, 
certificates of deposits, time deposits, bankers’ acceptances, commercial paper, security 
entitlements, securities accounts, commodity Contracts, commodity accounts, government 
securities and any other cash equivalents, whether on hand, in transit, in banks or other financial 
institutions, or otherwise held (including held as a deposit), including any cash collateral 
supporting or otherwise relating to any letter of credit or similar instrument relating to the Business. 

“Cash Breach Fee Component” has the meaning set forth in Section 2.9(c). 
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“CCAA” has the meaning set forth in the Recitals. 

“CCAA Court” has the meaning set forth in the Recitals. 

“CCAA Recognition Proceedings” has the meaning set forth in the Recitals. 

“Chapter 11” means chapter 11 of the Bankruptcy Code. 

“Chapter 11 Case” has the meaning set forth in the Recitals. 

“Closing” has the meaning set forth in Section 2.10(a). 

“Closing Date” has the meaning set forth in Section 2.10(a). 

“Code” means the United States Internal Revenue Code of 1986, as amended. 

“Compliance Date” means April 1, 2022. 

“Conditions Certificates” means (a) a certificate signed by a duly authorized officer of 
Buyer and addressed to Sellers and the Information Officer (in form and substance satisfactory to 
Sellers and the Information Officer, acting reasonably) certifying that the closing conditions set 
forth in Section 8.1 and Section 8.2 have been satisfied or waived, and (b) a certificate signed by 
a duly authorized officer of KK OpCo and addressed to Buyer and the Information Officer (in 
form and substance satisfactory to Buyer and the Information Officer, acting reasonably) certifying 
that the Purchase Price payable upon Closing has been paid in full in accordance with this 
Agreement and the closing conditions set forth in Section 8.1 and Section 8.3 have been satisfied 
or waived. 

“Confidentiality Agreement” means the Confidentiality Agreement, dated as of November 
8, 2023, entered into between KidKraft Group Holdings, LLC and Source Capital, LLC with 
respect to the transactions contemplated hereby. 

“Confirmation Order” means an order of the U.S. Bankruptcy Court confirming the Plan, 
which order may include the U.S. Sale Order and shall be subject to the rights of the parties under 
Section 2 of the RSA. 

“Contract” means any contract, agreement, insurance policy, lease, license, sublicense, 
sales order, purchase order, instrument, or other commitment, that is binding on any Person or any 
part of its assets or properties under applicable Law. 

“Controlled Group Liability” means any and all Liabilities of Sellers and their ERISA 
Affiliates (a) under Title IV of ERISA, (b) under Section 302 of ERISA, (c) under Sections 412 or 
4971 of the Code and (d) under corresponding or similar provisions of foreign Laws. 

“COVID-19” means SARS-CoV-2 or COVID-19, and any evolutions or mutations thereof. 

“Cure Claims” means amounts that must be paid and obligations that otherwise must be 
satisfied, pursuant to Sections 365(b)(1)(A) and (B) of the Bankruptcy Code or the CCAA, in 
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connection with the assumption and assignment of the Transferred Contracts to be assumed and 
assigned to Buyer. 

“Customs and International Trade Laws” means any domestic Law, license, directive, 
award or other decision or requirement, including any amendments, having the force or effect of 
Law, of any Governmental Authority, concerning the transfer, importation, exportation, 
reexportation or deemed exportation of products, technical data, technology and/or services. 

“Debtors” has the meaning set forth in the Recitals. 

“Deposit Amount” has the meaning set forth in Section 2.9(a). 

“Designated A/R Account” has the meaning set forth in Section 6.7(c). 

“Designated Buyer” has the meaning set forth in Section 2.12(a). 

“Designated Parties” has the meaning set forth in Section 2.1(k). 

“Designation Deadline” has the meaning set forth in Section 2.5(f). 

“DIP Agent” means GB Funding, LLC. 

“DIP Budget” means the budget provided for under the DIP Order, which budget is 
attached to the RSA (as updated from time to time in accordance with the terms thereof with 
approval of Buyer). 

“DIP Facility” means the senior secured superpriority debtor-in-possession term loan 
facility provided to the Debtors by 1903 Partners, LLC. 

“DIP Order” means the interim or final (whichever is then in effect) Order entered by the 
U.S. Bankruptcy Court approving or authorizing the Debtors’ entry into and performance under 
the DIP Term Sheet. 

“DIP Term Sheet” means that certain priming super priority debtor-in-possession financing 
term sheet dated as of the date hereof pursuant to which 1903 Partners, LLC made the DIP Facility 
available to the Debtors, subject to entry of the DIP Order. 

“Disclosed Personal Information” means Personal Data governed by applicable Canadian 
federal or provincial Privacy Laws that Buyer receives from Seller in connection with this 
Agreement.  

“Disclosure Letter” means the disclosure letter being delivered to Buyer 
contemporaneously with the execution of this Agreement.  Notwithstanding anything to the 
contrary contained in the Disclosure Letter or in this Agreement, (a) the information and 
disclosures contained in any section of the Disclosure Letter shall be deemed to be disclosed and 
incorporated by reference in any other section of the Disclosure Letter as though fully set forth in 
such other section for which the applicability of such information and disclosure is reasonably 
apparent on the face of such information or disclosure, (b) the disclosure of any matter in the 
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Disclosure Letter shall not be construed as indicating that such matter is necessarily required to be 
disclosed in order for any representation or warranty to be true and correct, (c) the Disclosure 
Letter is qualified in its entirety by reference to this Agreement and is not intended to constitute, 
and shall not be construed as constituting, representations and warranties by any Party except to 
the extent expressly set forth herein, (d) the inclusion of any item in the Disclosure Letter shall be 
deemed neither an admission that such item is material to the business, financial condition or 
results of operations of any Seller or the Business, nor an admission of any liability to any third 
party, (e) matters reflected in the Disclosure Letter are not necessarily limited to matters required 
by this Agreement to be reflected therein and any additional matters are set forth therein for 
informational purposes and (f) headings are inserted in the Disclosure Letter for convenience of 
reference only and shall not have the effect of amending or changing the express description of the 
sections as set forth in this Agreement. 

“Disclosure Limitations” has the meaning set forth in Section 6.2(a). 

“Disputed Amounts” has the meaning set forth in Section 2.8(e). 

“Employee Benefit Plans” means each (i) “employee benefit plan” within the meaning of 
Section 3(3) of ERISA, whether or not subject to ERISA, (ii) other benefit and compensation plan, 
contract, policy, program, practice, arrangement or agreement, including pension, profit-sharing, 
savings, termination, executive compensation, phantom stock, change-in-control, retention, salary 
continuation, vacation, sick leave, disability, death benefit, insurance, hospitalization, medical, 
dental, life (including all individual life insurance policies as to which any Seller is an owner, a 
beneficiary or both), employee loan, educational assistance, fringe benefit, deferred compensation, 
retirement or post-retirement, severance, equity or equity-based compensation, incentive and 
bonus plan, contract, policy, program, practice, arrangement or agreement and (iii) other 
employment, consulting or other individual agreement or arrangement, in each case, (a) that is 
sponsored or maintained or contributed, or required to be contributed, to by any Seller or any of 
its ERISA Affiliates in respect of any current or former employees, directors, independent 
contractors, consultants or leased employees of any Seller, including any dependents or 
beneficiaries thereof or (b) with respect to which any Seller or any of its ERISA Affiliates has any 
actual or contingent Liability. 

“Employees” means all of the employees of Sellers on the Execution Date, as well as any 
additional persons who become employees of Sellers during the period from the Execution Date 
through the Closing. 

“Encumbrance” means any charge, claim (including any “claim” as defined in the 
Bankruptcy Code), lease, sublease, mortgage, deed of trust, lien (including any “lien” as defined 
in the Bankruptcy Code), license, encumbrance, option, pledge, hypothecation, security interest or 
similar interest, preemptive right, right of first refusal, right of first offer, right of use or possession, 
restriction, easement, servitude, restrictive covenant, encroachment, conditional sale or title 
retention agreements or other similar restriction or encumbrance, whether imposed by Law, 
Contract, equity or otherwise. 

“Enforceability Exceptions” has the meaning set forth in Section 3.2. 
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“Environmental Claim” means any Action, cause of action, claim, suit, proceeding, 
investigation, Order, demand or notice by any Person alleging Liability (including Liability for 
investigatory costs, governmental response costs, remediation or clean-up costs, natural resources 
damages, property damages, personal injuries, attorneys’ fees, fines or penalties) arising out of, 
based on, resulting from or relating to (a) the presence, Release or threatened Release of, or 
exposure to any Hazardous Materials; (b) circumstances forming the basis of any violation, or 
alleged violation, of any Environmental Law; or (c) any other matters for which Liability is 
imposed under Environmental Laws, including common law. 

“Environmental Law” means any Law relating to pollution, the protection of, restoration 
or remediation of the environment or natural resources, or the protection of human health and 
safety (regarding exposure to Hazardous Materials), including, Laws relating to: (a) the exposure 
to, or Releases or threatened Releases of, Hazardous Materials; (b) the generation, manufacture, 
processing, distribution, use, transport, treatment, containment, storage, disposal, or handling of 
Hazardous Materials; or (c) recordkeeping, notification, disclosure and reporting requirements 
respecting Hazardous Materials. 

“Environmental Permit” means any Permit required under or issued pursuant to any 
Environmental Law for the Sellers’ operations as currently conducted. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended and 
regulations promulgated thereunder. 

“ERISA Affiliate” means any entity which is a member of (a) a controlled group of 
corporations (as defined in Section 414(b) of the Code), (b) a group of trades or businesses under 
common control (as defined in Section 414(c) of the Code), (c) an affiliated service group (as 
defined under Section 414(m) of the Code) or (d) any group specified in Treasury Regulations 
promulgated under Section 414(o) of the Code, any of which includes or included (as of the 
relevant time) any Seller. 

“Escrow Agent” means Citibank, N.A. 

“Escrow Agreement” means the Contract by and among Buyer, KK OpCo and Escrow 
Agent attached hereto as Exhibit A.  

“Estimated A/R Dilution Amount” has the meaning set forth in Section 2.8(a). 

“Estimated Closing Statement” has the meaning set forth in Section 2.8(a). 

“Estimated Net A/R Payment Amount” has the meaning set forth in Section 2.8(a).  

“Estimated Purchased Inventory Payment Amount” has the meaning set forth in 
Section 2.8(a). 

“Estimated Reimbursement Amount” has the meaning set forth in Section 2.8(a). 

“ETA” means the Excise Tax Act (Canada) and the regulations thereunder. 
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“Excluded Assets” has the meaning set forth in Section 2.2. 

“Excluded Contracts” has the meaning set forth in Section 2.2(i). 

“Excluded In-Transit Inventory” has the meaning set forth in Section 6.9.  

“Excluded Liabilities” has the meaning set forth in Section 2.4. 

“Excluded Specified Inventory” has the meaning set forth in Section 2.2(g). 

“Excluded Taxes” means any Liabilities (i) for Taxes of the Sellers with respect to any 
taxable period, (ii) for Taxes relating to the operation of the Business or ownership of the 
Transferred Assets prior to (but not after) the Closing and (iii) for Taxes for which the Sellers are 
responsible pursuant to Section 7.3. 

“Execution Date” has the meaning set forth in the Preamble. 

“Expense Reimbursement” has the meaning set forth in Section 9.3(a). 

“FCPA” has the meaning set forth in Section 3.6(d). 

“Final A/R Dilution Amount” has the meaning set forth in Section 2.8(j). 

“Final Net A/R Payment Amount” has the meaning set forth in Section 2.8(j). 

“Final Purchased Inventory Payment Amount” has the meaning set forth in Section 2.8(f). 

“Final Reimbursement Amount” has the meaning set forth in Section 2.8(f). 

“Financial Statements” has the meaning set forth in Section 3.14(a). 

“Foreign Inventory” has the meaning set forth in Section 6.9. 

“Fraud” means intentional and knowing common law fraud under the laws of the State of 
Delaware with respect to each of the Parties’ respective representations and warranties expressly 
set forth in Article III or Article IV this Agreement.  For the avoidance of doubt, “Fraud” does not 
include any claim for constructive or equitable fraud or any fraud based on negligence or 
recklessness. 

“Fundamental Representations” means the representations and warranties set forth in 
Section 3.1 (Organization), Section 3.2 (Authority), Section 3.4(a) and (b) (Title to Transferred 
Assets) and Section 3.19 (Financial Advisors). 

“GAAP” means United States generally accepted accounting principles as in effect on the 
date hereof. 

“Gordon Brothers” means GB Funding, LLC, 1903 Partners, LLC, or any of their 
Affiliates. 
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“Governmental Authority” means any United States or non-United States national, federal, 
state or local governmental, regulatory or administrative authority, agency, court, tribunal or 
commission or any other judicial or arbitral body, including the Bankruptcy Courts. 

“Hazardous Materials” means any material, substance, chemical, or waste (or combination 
thereof) that (a) is listed, defined, designated, regulated or classified as hazardous, toxic, 
radioactive, dangerous, a pollutant, a contaminant, petroleum, oil, or words of similar meaning or 
effect under any Environmental Law; or (b) forms the basis of any Liability under any 
Environmental Law. 

“In-Transit Inventory” has the meaning set forth in Section 6.9. 

“In-Transit Inventory Consideration” has the meaning set forth in Section 6.9. 

“In-Transit Inventory Escrow Amount” has the meaning set forth in Section 6.9. 

“Income Taxes” means (a) all Taxes based upon, measured by, or calculated with respect 
to gross or net income, gross or net receipts or profits (including franchise Taxes and any capital 
gains and alternative minimum Taxes, but excluding property, sales, real or personal property 
transfer or other similar Taxes), (b) Taxes based upon, measured by, or calculated with respect to 
multiple bases (including corporate franchise, doing business or occupation Taxes) if one or more 
of the bases upon which such Tax may be based, measured by, or calculated with respect to is 
included in clause (a) above, or (c) withholding Taxes measured with reference to or as a substitute 
for any Tax included in clauses (a) or (b) above. 

“Indoor Vendor Payments” has the meaning set forth in Section 2.7(b). 

“Information Officer” means the information officer appointed by the CCAA Court in the 
CCAA Recognition Proceedings. 

“Information Officer’s Certificate” means the certificate issued by the Information Officer, 
substantially in the form attached to the Canadian Sale Order, certifying that the Information 
Officer has received the Conditions Certificates. 

“Initial Cash Consideration” has the meaning set forth in Section 2.6(a). 

“Intellectual Property” means all intellectual property rights throughout the world, 
including all U.S. and foreign rights in (a) trade names, trademarks and service marks, business 
names, corporate names, domain names, trade dress, logos, slogans, design rights, and other 
similar designations of source or origin, together with the goodwill symbolized by any of the 
foregoing (“Trademarks”); (b) patents, patent applications, invention disclosures, and all related 
continuations, continuations-in-part, divisionals, reissues, re-examinations, substitutions, and 
extensions thereof (“Patents”); (c) copyrights and copyrightable subject matter (whether registered 
or unregistered), works of authorship (“Copyrights”); (d) computer programs (whether in source 
code, object code, or other form), firmware, software, models, algorithms, methodologies, 
databases, compilations, data, all technology supporting the foregoing, and all documentation, 
including user manuals and training materials, programmers’ annotations, notes, and other work 
product used to design, plan, organize, maintain, support or develop, or related to any of the 
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foregoing; (e) confidential or proprietary information, trade secrets and know-how, and all other 
inventions, proprietary processes, formulae, models, and methodologies; (f) all applications and 
registrations for any of the foregoing; and (g) all rights and remedies (including the right to sue for 
and recover damages) against past, present, and future infringement, misappropriation, or other 
violation relating to any of the foregoing. 

“Interim Financial Statements” has the meaning set forth in Section 3.14(a). 

“Inventory” means all raw materials, works-in-progress, finished goods, supplies, 
packaging materials and other inventories owned by Sellers. 

“Inventory Count” means the physical count and inspection of the Purchased Inventory by 
the Sellers or their Representatives completed prior to Closing. The Inventory Count will be 
conducted by Sellers no more than two (2) Business Days prior to the Closing Date. The Inventory 
Count will be taken in accordance with the historical past practice of the Business, to the extent 
consistent with GAAP, and otherwise in accordance with GAAP, to verify the Purchased Inventory 
accurately reflects the KK Inventory File. Buyer and Gordon Brothers will each have the right to 
have a Representative observe and participate in the verification of the Inventory Count. The 
results of the Inventory Count will be used to determine the amount of Purchased Inventory and 
the calculation of the Purchased Inventory Payment Amount. 

“IP Assignment Agreement” means the Intellectual Property rights assignment agreement, 
in form and substance reasonably satisfactory to the Parties. 

“IRS” means the Internal Revenue Service of the United States. 

“KK Canada GP” has the meaning set forth in the Preamble. 

“KK Canada LP” has the meaning set forth in the Preamble. 

“KK Holdings” has the meaning set forth in the Preamble. 

“KK Inventory File” means the excel file labeled “Inventory Detail 03.21.2024.xlsx” and 
made available in the Project Liftoff data room, as the volume of the inventory reflected therein is 
updated pursuant to the Inventory Count, or as otherwise determined by mutual agreement of 
Buyer and Sellers (acting reasonably) prior to Closing, to reflect actual inventory as of the Closing 
(for the avoidance of doubt, no such update to the KK Inventory File will amend or otherwise 
modify any of the grades of any of the inventory reflected therein). 

“KK OpCo” has the meaning set forth in the Preamble.   

“Knowledge” with respect to Sellers means the actual (but not constructive or imputed) 
knowledge of Geoff Walker, Johnnie Goodner and David Barr after reasonable inquiry. 

“Law” means any and all federal, state, provincial, local and foreign laws, statutes, 
ordinances, rules, regulations, policies, orders, judgments and decrees, in each case, enacted, 
adopted or promulgated by a Governmental Authority. 
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“Leased Real Property” has the meaning set forth in Section 3.9. 

“Legal Restraint” has the meaning set forth in Section 8.1(a). 

“Liability” means any debt, loss, claim, damage, demand, fine, judgment, penalty, liability 
(including any liability that results from, arises out of, or relates to any tort or product liability 
claim), commitment, undertaking, expense, cost, royalty, deficiency, fee, charge or obligation (in 
each case, of any nature, whether known or unknown, disclosed or undisclosed, express or implied, 
primary or secondary, mature or unmatured, asserted or unasserted, absolute or contingent, accrued 
or unaccrued, liquidated or unliquidated, or due or to become due, and whether in contract, tort or 
otherwise, and without regard to when sustained, incurred or asserted or when the relevant events 
occurred or circumstances existed). 

“Listed Person” has the meaning set forth in Section 3.6(g). 

“Material Adverse Effect” means any event, change, condition, occurrence or effect that 
individually or in the aggregate (a) has had, or would reasonably be expected to have, a material 
adverse effect on the Business or the Transferred Assets or the condition (financial or otherwise), 
assets, Liabilities, or operations of the Business or the Transferred Assets, taken as a whole, or (b) 
prevents or materially impedes, or would reasonably be expected to prevent or materially impede, 
the performance by Sellers of their obligations under this Agreement, other than, in each case of 
the preceding clause (a), any event, change, condition, occurrence or effect to the extent arising 
out of, attributable to or resulting from, alone or in combination, (i) general changes or 
developments in the industry or geographical areas in which the Business operates, (ii) with respect 
to the Business or the Transferred Assets, changes in general domestic or foreign economic, social, 
political, financial market or geopolitical conditions (including the existence, occurrence, 
escalation or outbreak or worsening of any hostilities, war, police action, acts of terrorism or 
military conflicts, whether or not pursuant to the declaration of an emergency or war), (iii) the 
occurrence of any act of God or other calamity or force majeure event (whether or not declared as 
such), including any civil disturbance, embargo, natural disaster, earthquake, fire, flood, hurricane, 
tornado or other weather event, or the onset or continuation of any global or national health 
concern, epidemic, pandemic (whether or not declared as such by any Governmental Authority), 
viral outbreak (including “Coronavirus” or “COVID-19” or any variant thereof) or any quarantine, 
lockdown, travel restriction, business restriction or trade restriction related thereto, (iv) changes in 
any applicable Laws or GAAP or interpretations thereof, (v) the execution, existence, 
performance, announcement, pendency or consummation of this Agreement or the transactions 
contemplated hereby, (vi) the announcement or pendency of the Bankruptcy Cases (and any 
limitations therein pursuant to the Bankruptcy Code, the CCAA, any Order of the Bankruptcy 
Courts, or the DIP Facility (or limitations of funding thereunder)) or any objections in the 
Bankruptcy Courts to (1) this Agreement or any of the transactions contemplated hereby, (2) the 
reorganization or liquidation of Sellers and any related plan of reorganization or disclosure 
statement, (3) the Plan, (4) the assumption of any Transferred Contract or (5) any action approved 
by the Bankruptcy Courts, (vii) any action taken by any Seller at the written request of Buyer or 
that is required by this Agreement, (viii) the identity of Buyer or any of its Affiliates, (ix) any 
failure to achieve and comply with any budgets (including, without limitation, the DIP Budget), 
projections, forecasts, estimates, plans, predictions, performance metrics or operating statistics 
(but, for the avoidance or doubt, not the underlying causes of any such failure to the extent such 
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underlying cause is not otherwise excluded from the definition of Material Adverse Effect); (x) 
the effect of any action taken by Buyer or its Affiliates with respect to the transactions 
contemplated by this Agreement, (xi) any breach by Buyer of its obligations under this Agreement 
or (xii) any change in the cost or availability or other terms of any financing; provided, however, 
that changes or developments set forth in clauses (i), (ii), (iii) or (iv) may be taken into account in 
determining whether there has been or is a Material Adverse Effect if such changes or 
developments have a disproportionate impact on the Business, taken as a whole, relative to the 
other participants in the industries and markets in which the Business operates. 

“Net A/R” means aggregate book balance of the Transferred A/R, as updated in the 
Estimated Closing Statement to reflect Transferred A/R accounts receivable as of the Closing, net 
of (i) any A/R Dilution (excluding any A/R Dilution offered by Buyer (or a Designated Buyer or 
their respective Affiliates) following the Closing), (ii) any accounts receivable aged in excess of 
ninety (90) days past due as of the Closing and (iii) unapplied cash in respect of the Transferred 
A/R. 

“Net A/R Payment Amount” means Net A/R multiplied by 90%.  

“Non-Income Taxes” means any Taxes other than Income Taxes, including ad valorem, 
property, excise, sales, use or other similar Taxes relating to the Transferred Assets or the Business, 
but excluding, for the avoidance of doubt, Transfer Taxes. 

“Objection Notice” has the meaning set forth in Section 2.8(d). 

“Order” means any award, writ, injunction, judgment, order or decree entered, issued, 
made, or rendered by any Governmental Authority. 

“Ordinary Course of Business” means the operation of the Business in the ordinary and 
usual course consistent with past practice and custom of Sellers, as such practice and custom is, or 
may have been, modified as a result of the Bankruptcy Cases, in each case subject to (a) the filing 
of the Bankruptcy Cases and (b) any Orders of the Bankruptcy Courts or the Bankruptcy Code or 
the CCAA. 

“Organizational Documents” means (i) with respect to any corporation, its certificate or 
articles of incorporation, its bylaws, and any shareholder or stockholder agreement, (ii) with 
respect to any limited partnership, its certificate of limited partnership and its partnership 
agreement, (iii) with respect to any general partnership, any statement of partnership and its 
partnership agreement, (iv) with respect to any limited liability company, its certificate of 
formation or articles of organization and its operating agreement, (v) with respect to any other 
form of entity, any charter or similar document adopted or filed in connection with the creation, 
formation or organization of a Person and any agreement amongst its members, (vi) any documents 
equivalent to any of the foregoing applicable to non-U.S. jurisdictions, and (vii) any amendments, 
side letters, modifications, or other arrangements with respect to any of the foregoing. 

“Outdoor Vendor Payments” has the meaning set forth in Section 2.7(a). 

“Outside Date” has the meaning set forth in Section 9.1(b)(ii). 

Case 24-80045-mvl11    Doc 249    Filed 06/25/24    Entered 06/25/24 15:51:51    Desc
Main Document      Page 49 of 131Electronically issued / Délivré par voie électronique : 28-Jun-2024

Toronto Superior Court of Justice / Cour supérieure de justice
       Court File No./N° du dossier du greffe : CV-24-00720035-00CL



 

14 
 

“Party” or “Parties” means, individually or collectively, Buyer and Sellers. 

“Permits” has the meaning set forth in Section 3.6(b). 

“Permitted Encumbrance” means (a) Encumbrances for Taxes not yet due and payable or 
the validity or amount of which is being contested in good faith by appropriate proceedings, (b) 
mechanics’, carriers’, workers’, repairers’, suppliers’, vendors’ and other similar common law or 
statutory Encumbrances arising or incurred in the Ordinary Course of Business under applicable 
Law, (c) with respect to any Leased Real Property, any Encumbrance primarily affecting the 
interest of the landlord, sublandlord or licensor of such real property, (d) any non-exclusive 
licenses to Intellectual Property granted to customers of the Business in the Ordinary Course of 
Business, (e) public roads, highways, zoning codes, building codes, entitlements, conservation 
restrictions or other land use or environmental Laws regulating the use or occupancy of the Real 
Property or the activities conducted thereon which are imposed by any governmental authority 
having jurisdiction over the Real Property, (f) any Encumbrances that will be removed or released 
by operation of the Sale Orders and (g) any other Encumbrance permitted in writing by Buyer. 

“Person” means an individual, corporation, partnership, limited liability company, limited 
liability partnership, syndicate, person, trust, association, organization or other entity, including 
any Governmental Authority, and including any successor, by merger or otherwise, of any of the 
foregoing. 

“Personal Data” means any information (a) that could be used to identify, contact, or locate 
a natural Person, including name, contact information, financial account number, an identification 
number, location data, IP address, online activity or usage data, an online identifier, or one or more 
factors specific to the physical, physiological, genetic, mental, economic, cultural or social identity 
of that natural Person, or (b) that is considered “personally identifiable information,” “personal 
information,” or “personal data” by one or more applicable Privacy Laws.  

“Petition Date” means the date of filing of the Chapter 11 Case. 

“Plan” The Chapter 11 plan of Debtors (as defined in the RSA) filed in accordance with 
the RSA. 

“Prepetition Budget” means the budget regarding applicable Vendor Payments from the 
effective date of the RSA through the Petition Date, which budget is attached to the RSA (as 
updated from time to time in accordance with the terms thereof with approval of Buyer). 

“Prepetition Credit Agreement” means that certain Amended and Restated First Lien Credit 
Agreement dated as of April 3, 2020, among KK OpCo and KidKraft Netherlands B.V. a private 
company with limited liability (besloten vennootschap met beperkte aansprakelijkheid) 
incorporated under the laws of The Netherlands, as borrowers, the guarantors party thereto, GB 
Funding, LLC as administrative agent and collateral agent and the lenders from time to time party 
thereto, as amended, restated, amended and restated, supplemented or otherwise modified prior to 
the date hereof. 

“Privacy and Information Security Requirements” means (a) all applicable Laws regulating 
the Processing of Personal Data, data breach notification, privacy policies and practices, 
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processing and security of payment card information, including, to the extent applicable, the 
Federal Trade Commission Act, the California Consumer Privacy Act of 2018 (“CCPA”), the 
Payment Card Industry Data Security Standards, the European General Data Protection Regulation 
(the “GDPR”), any applicable national laws which implement the GDPR, the UK Data Protection 
Act 2018 (the “UK DPA”), the Personal Information Protection Law (“PIPL”) of China, state data 
security laws and state data breach notification law, in each case as amended, consolidated re-
enacted or replaced from time to time (“Privacy Laws”), (b) obligations under all Transferred 
Contracts that relate to Personal Data and (c) all of the Sellers’ and their Subsidiaries’ written 
internal and publicly posted policies and representations regarding the Processing of Personal Data 
in the conduct of the Business. 

“Process” or “Processing” with regard to Personal Data means the collection, use, storage, 
maintenance, retention, transmission, access, processing, recording, distribution, transfer, import, 
export, protection (including security measures), deletion, disposal or disclosure or other activity 
regarding data (whether electronically or in any other form or medium). 

“Purchase Price” has the meaning set forth in Section 2.6. 

“Purchased Inventory” has the meaning set forth in Section 2.1(d). 

“Purchased Inventory Payment Amount” means an amount calculated as follows: (a) 75% 
of the book value of Purchased Inventory graded A, A+, B, C, Comp, I, New,  New_FY24 or blank 
in the KK Inventory File; plus (b) 60% of the book value of Purchased Inventory graded D in the 
KK Inventory File; provided, in each case, the amount of Purchased Inventory shall be adjusted 
based on the Inventory Count and will only include Inventory located in the United States that has 
cleared customs, Australia (to the extent that title of such Australian inventory is transferred to a 
Seller prior to Closing) or Canada, or that becomes Purchased Inventory in accordance with 
Section 6.9, plus (c) the lesser of (i) 100% of the book value of the Purchased Inventory on the KK 
Inventory File designated as “European Inventory”, and (ii) the documented landed duty paid price 
of such inventory styles if the Buyer had purchased such Purchased Inventory directly from 
vendors in China; provided, that, Buyer shall reimburse Sellers the costs of importing any Foreign 
Inventory into the United States in accordance with Section 2.7(f). 

“Qualifying Alternative Transaction” means an Alternative Transaction that will result in 
Sellers receiving aggregate cash consideration which is greater than the aggregate sum of the 
following amounts: the implied cash portion of the Purchase Price (determined based on the KK 
Inventory File) plus the Break-up Fee plus the Expense Reimbursement plus $4,000,000 and that 
provides for assumption of liabilities in excess of the Assumed Liabilities.  

“Registered IP” has the meaning set forth in Section 3.10(a). 

“Reimbursement Amount” has the meaning set forth in Section 2.7. 

“Release” means any release, spill, emission, discharge, leaking, pouring, dumping or 
emptying, pumping, injection, deposit, disposal, dispersal, leaching or migration of Hazardous 
Materials into the environment (including soil, ambient air, surface water, groundwater and surface 
or subsurface strata) or into or out of any property, including the migration of Hazardous Materials 
through or in the air, soil, surface water, groundwater or property. 
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“Representatives” means, with respect to any Person, the officers, managers, directors, 
principals, employees, agents, auditors, Advisors, and other representatives of such Person. 

“RSA” has the meaning set forth in the Recitals. 

“Sale Hearing” means the hearing conducted by the U.S. Bankruptcy Court to approve the 
transactions contemplated by this Agreement. 

“Sale Orders” has the meaning set forth in the Recitals. 

“Seller” has the meaning set forth in the Preamble. 

“Seller Non-Recourse Person” has the meaning set forth in Section 10.22(b). 

“Solowave U.S.” has the meaning set forth in the Preamble. 

“Specified Indoor Inventory” has the meaning set forth in Section 2.7(b). 

“Specified Outdoor Inventory” has the meaning set forth in Section 2.7(a). 

“Straddle Period” means any taxable period that includes, but does not end on, the Closing 
Date. 

“Subsidiary” of any Person means any entity (a) of which 50% or more of the outstanding 
share capital, voting securities or other voting equity interests are owned, directly or indirectly, by 
such Person, (b) of which such Person is entitled to elect, directly or indirectly, at least 50% of the 
board of directors or similar governing body of such entity or (c) if such entity is a limited 
partnership or limited liability company, of which such Person or one of its Subsidiaries is a 
general partner or managing member or has the power to direct the policies, management or affairs. 

“Successor” has the meaning set forth in Section 9.3(b). 

“Tax Law” means any statute, law, ordinance, regulation, rule, code, injunction, judgment, 
decree or order of any Governmental Authority relating to Taxes. 

“Tax Return” means any return, document, declaration, report, claim for refund, statement, 
information statement or other information or filing relating to Taxes, including any schedule or 
attachment thereto or amendment thereof, that is filed with or supplied to, or required to be filed 
with or supplied to, any Governmental Authority. 

“Taxes” means any and all U.S. federal, state, and local, Canadian federal, provincial, 
territorial and local, non-U.S./non-Canadian and other taxes, charges, fees, duties, levies, tariffs, 
imposts, tolls, customs or other assessments in the nature of a tax imposed by any Governmental 
Authority, including net income, gross income, gross receipts, sales, use, ad valorem, transfer, 
franchise, profits, branch profits, profit share, license, lease, service, service use, value added, 
goods and services, harmonized sales, provincial sales, retail sales, withholding, payroll, 
employment, fringe benefits, excise, estimated, severance, stamp, occupation, premium, property, 
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escheat or unclaimed property, windfall profits or other taxes, together with any interest, penalties, 
or additions to tax imposed by a Governmental Authority with respect thereto. 

“Transfer Taxes” has the meaning set forth in Section 7.1. 

“Transferred A/R” has the meaning set forth in Section 2.1(c). 

“Transferred Assets” has the meaning set forth in Section 2.1. 

“Transferred Contracts” has the meaning set forth in Section 2.1(e). 

“Transferred Employee Records” means records of Sellers that relate to the Transferred 
Employees, but only to the extent that such records pertain to (a) skill and development training, 
(b) seniority histories, (c) salary information and (d) Occupational, Safety and Health 
Administration reports and records (or similar reports and records under Canadian law) that Buyer 
or its Affiliates are obligated to maintain as a successor employer. 

“Transferred Employee” has the meaning set forth in Section 6.3(a). 

“Transferred IP” has the meaning set forth in Section 2.1(f). 

“Treasury Regulations” means the regulations promulgated under the Code by the United 
States Department of the Treasury (whether in final, proposed or temporary form), as the same 
may be amended from time to time. 

“U.S. Bankruptcy Court” has the meaning set forth in the Recitals. 

“U.S. Sale Order” means an Order of the U.S. Bankruptcy Court approving this Agreement 
and the transactions contemplated by this Agreement, and subject to the rights of the parties under 
Section 2 of the RSA  (for the avoidance of doubt, in form and substance acceptable to Buyer), 
provided that such U.S. Sale Order may be included as part of the Confirmation Order. 

“U.S. Seller” has the meaning set forth in the Preamble. 

“Vendor Payments” has the meaning set forth in Section 2.7(c). 

“Vendor Start Up Cost Payments” has the meaning set forth in Section 2.7(c). 

“WARN Act” means the Worker Adjustment and Retraining Notification Act of 1988 and 
any similar applicable local or state Laws. 

ARTICLE II 

 

PURCHASE AND SALE 

Section 2.1 Purchase and Sale of Transferred Assets.  Upon the terms and subject to the 
conditions of this Agreement and the Sale Orders, at the Closing, Sellers shall sell, assign, transfer, 
convey and deliver, or cause to be sold, transferred, assigned, conveyed and delivered, to Buyer 
(or, as applicable, one or more Designated Buyers), and Buyer (or, as applicable, one or more 
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Designated Buyers) shall purchase, all right, title and interest of Sellers, in, to or under the 
Transferred Assets free and clear of any and all Encumbrances (other than Permitted 
Encumbrances).  “Transferred Assets” shall mean all right, title and interest of Sellers to or under 
the following properties and assets of Sellers of every kind and description, whether real, personal, 
mixed, intangible (but excluding in each case any Excluded Assets): 

(a) all rights, claims or causes of action of Sellers against any party arising out 
of events occurring prior to the Closing related to other categories of Transferred Assets, including, 
for the avoidance of doubt, arising out of events occurring prior to the commencement of the 
Chapter 11 Case, and including any rights under or pursuant to any and all warranties, licenses, 
representations and guarantees made by suppliers, manufacturers and contractors relating to 
products sold, or services provided, to Sellers, in each case, relating to other categories of 
Transferred Assets, but excluding any rights, claims or causes of action of Sellers released pursuant 
to the Plan; 

(b) other than Inventory, all fixed assets, equipment, machinery, furnishings, 
computer hardware, electronic devices, vehicles, tools, office supplies, fixtures and other tangible 
personal property primarily used in or necessary for the operation of the Business that is owned by 
a Seller organized under laws of the United States or Canada; 

(c) (i) all accounts receivable of Sellers located in the United States and 
Canada, including all such accounts receivable set forth on Section 2.1(c) of the Disclosure Letter, 
as updated in the Estimated Closing Statement and the A/R Dilution Closing Statement to reflect 
accounts receivable as of the Closing, regardless of aged status (the “Transferred A/R”) and (ii) all 
cash receipts received after the Closing on account of any Transferred A/R; 

(d) the Inventory described in Section 2.1(d) of the Disclosure Letter, as 
updated prior to Closing based on the Inventory Count, to the extent such Inventory either (i) at 
Closing, is located in the United States, Canada or Australia (with title held by a Seller as of 
Closing), or (ii) constitutes In-Transit Inventory that has been delivered to the United States and 
cleared through customs within 120 days following Closing in accordance with Section 6.9 (the 
“Purchased Inventory”); 

(e) each of the Contracts set forth on Section 2.1(e) of the Disclosure Letter, as 
may be amended from time to time pursuant to Section 2.5(b) and Section 2.5(f) (the “Transferred 
Contracts”); 

(f) all Intellectual Property owned by any Seller and relating primarily to the 
Business, including but not limited to the Registered IP listed on Section 3.10(a) of the Disclosure 
Letter, and, to the extent transferable and subject to Section 10.24, (i) all of Sellers’ rights in and 
to Personal Data used in the Business and (ii) Intellectual Property that is governed by any 
Transferred Contract (the “Transferred IP”); 

(g) all production molds and other tangible assets necessary to continue to 
produce inventory in accordance with Company’s current practices; 

(h) all goodwill associated with the Transferred Assets; 
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(i) to the extent not prohibited by Law and not subject to attorney-client 
privilege, solicitor-client privilege or other work product privilege, all documents and other books 
and records, correspondence (including electronic mail communications), the Transferred 
Employee Records, all vendor files, information and data, and all customer sales, marketing, 
advertising, packaging and promotional materials, files, data, software (whether written, recorded 
or stored on disk, film, tape or other media, and including all computerized data), drawings, 
engineering and manufacturing data and other technical information and data, and all other 
business and other records, in each case, that are related primarily to the Business or any 
Transferred Asset, in each case, except as set forth in Section 2.2(b) and Section 2.2(j); provided, 
however, that Sellers have the right to retain copies at Sellers’ expense; 

(j) all telephone and facsimile numbers of the Business and all records of email 
addresses of customers and suppliers of the Business; 

(k) all avoidance claims or causes of action available to Sellers under Chapter 
5 of the Bankruptcy Code (including Sections 544, 545, 547, 548, 549, 550 and 553) or any similar 
actions under any other applicable Law (collectively, “Avoidance Actions”) against the following 
(collectively, the “Designated Parties”): (i) any of Seller’s vendors, suppliers, customers or trade 
creditors with whom Buyer continues to conduct business in regard to the Transferred Assets after 
the Closing, (ii) any of Sellers’ counterparties under any licenses of Intellectual Property that are 
Transferred Contracts or counterparties under any other Transferred Contracts, (iii) any officer, 
manager or employee of Sellers that is a Transferred Employee and (iv) any Affiliates of any of 
the Persons listed in clauses (i) through (iii); provided, however, that it is understood and agreed 
by the parties that Buyer will not pursue or cause to be pursued any Avoidance Actions against 
any of the Designated Parties other than as a defense (to the extent permitted under applicable 
Law) against any claim or cause of action raised by such Designated Party; and  

(l) all bank and lockbox accounts associated with the collection of proceeds 
from the Business or the Sellers’ business, including, without limitation, all bank accounts that 
receive checks, ACH payments, and electronic payments related to the Transferred A/R. 

Section 2.2 Excluded Assets.  Notwithstanding anything contained in Section 2.1 to the 
contrary, Sellers are not selling, and Buyer is not purchasing, any right, title or interest in, to or 
under any assets of the Sellers other than the Transferred Assets. The following assets and any 
asset other than the Transferred Assets shall be retained by Sellers (collectively, the “Excluded 
Assets”): 

(a) all assets expressly excluded or excepted from the definition of Transferred 
Assets;  

(b) Sellers’ documents, written files, papers, books, reports and records 
prepared or received by any Seller or any of its Affiliates or Representatives: (i) in connection with 
any sale, potential sale or other strategic transaction involving KK OpCo and its Affiliates, the 
Business, or any portion thereof including any of the Transferred Assets (including, but not limited 
to, this Agreement and the transactions contemplated hereby), (ii) that are subject to any privilege 
in favor of Seller or any of its Affiliates, or (iii) that any Seller is required by Law or other 
requirement to retain; 
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(c) all rights, claims and causes of action to the extent relating to any Excluded 
Asset (and not relating to any Transferred Asset); 

(d) all Intellectual Property owned by Sellers or any Subsidiary of any Seller 
that is not Transferred IP; 

(e) shares of capital stock or other equity interests of any Seller or any 
Subsidiary of any Seller or securities convertible into or exchangeable or exercisable for shares of 
capital stock or other equity interests of any Seller or any Subsidiary of any Seller; 

(f) all retainers or similar prepaid amounts paid to the Advisors of Sellers; 

(g) the Inventory listed in Section 2.2(g) of the Disclosure Letter and any other 
Inventory that is not Purchased Inventory (the “Excluded Specified Inventory”); 

(h) all insurance policies, and all rights and benefits of any nature of Sellers 
with respect thereto, including all insurance recoveries thereunder and rights to assert claims with 
respect to any such insurance recoveries, in each case, solely to the extent payable to or on behalf 
of, or in respect of amounts payable by any Seller or any Subsidiary of any Seller to, any 
individuals covered by such policies; 

(i) each Contract of any Seller that is not a Transferred Contract (the “Excluded 
Contracts”); 

(j) (i) all books and records to the extent related to any of the Excluded Assets 
or Liabilities of Sellers other than Assumed Liabilities; (ii) all minute books, Organizational 
Documents, stock registers and such other books and records of any Seller or any Subsidiary of 
any Seller, as pertaining to ownership, organization, qualification to do business, capitalization, or 
existence of such Seller or Subsidiary of any Seller, Tax Returns (and any related work papers) 
and any other Tax records of any Seller or any Subsidiary of any Seller (but only to the extent such 
Tax Returns and records relate to Income Taxes or do not primarily relate to the Transferred Assets 
or the Business), and corporate seal of any Seller or any Subsidiary of any Seller; (iii) all 
employment-related records other than the Transferred Employee Records; and (iv) all books and 
records that any Seller is required by Law to retain, or prohibited by Law from disclosing, or are 
subject to attorney-client privilege or other work product privilege; 

(k) any and all claims of the Sellers for refunds of, credits attributable to, loss 
carryforwards with respect to, or similar Tax assets relating to (i) Non-Income Taxes for which 
Sellers are responsible pursuant to Section 7.3, (ii) Income Taxes, (iii) Taxes attributable to the 
Excluded Assets, and (iv) any other Taxes relating to the ownership or operation of the Transferred 
Assets that are attributable to any Tax period (or portion thereof) ending on or prior to the Closing 
Date; 

(l) all Cash and Cash Equivalents;  

(m) all Excluded In-Transit Inventory;  
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(n) all rights and claims of any Seller to any deposit of any kind (including any 
utilities deposits and deposits made in connection with the Bankruptcy Cases);  

(o) all rights, claims and causes of action of any Person that is not a Seller (even 
if such Person is an Affiliate thereof or operates a business similar or identical to the Business); 
and 

(p) all rights, claims or causes of action of Sellers under this Agreement and the 
Ancillary Agreements and under any Contracts that are not Transferred Contracts. 

Section 2.3 Assumed Liabilities.  In connection with the purchase and sale of the 
Transferred Assets pursuant to this Agreement, at and after the Closing, Buyer shall assume and 
pay, discharge, perform or otherwise satisfy only the following Liabilities (the “Assumed 
Liabilities”): 

(a) Liabilities of Sellers arising under the Transferred Contracts, but only to the 
extent that the Liabilities thereunder arise after the Closing Date and do not relate to any failure to 
perform, improper performance, warranty or other breach, default or violation by Sellers on or 
prior to the Closing; 

(b) All Cure Claims associated with Transferred Contracts in amounts not to 
exceed the Cure Claim amounts for any such Transferred Contracts as set forth on Section 2.1(e) 
of the Disclosure Letter, as may be amended in accordance with Section 2.5(f); 

(c) All Liabilities for (i) Transfer Taxes for which Buyer is responsible pursuant 
to Section 7.1 and (ii) for Non-Income Taxes for which the Buyer is responsible pursuant to 
Section 7.3; and 

(d) all other Liabilities arising out of the operation of the Transferred Assets 
following the Closing Date or arising out of an event that occurs after the Closing Date. 

Section 2.4 Excluded Liabilities.  Buyer shall not assume, be obligated to pay, perform, 
or otherwise discharge, or in any other manner be liable or responsible for any Liabilities of, or 
Action against, Sellers or relating to the Transferred Assets or the Business, of any kind or nature 
whatsoever, whether absolute, accrued, contingent or otherwise, liquidated or unliquidated, due or 
to become due, known or unknown, currently existing or hereafter arising, matured or unmatured, 
direct or indirect, and however arising, whether existing on the Closing Date or arising thereafter 
as a result of any act, omission, or circumstances taking place prior to the Closing, except for the 
Assumed Liabilities (all Liabilities not assumed by a Buyer pursuant to Section 2.3, “Excluded 
Liabilities”). Without limiting the generality of the foregoing, the Excluded Liabilities shall 
include each of the following Liabilities of the Sellers: 

(a) any Controlled Group Liability; 

(b) any Liabilities arising under or relating to any Employee Benefit Plan, 
including any severance or retention obligations for any Seller employee; 

Case 24-80045-mvl11    Doc 249    Filed 06/25/24    Entered 06/25/24 15:51:51    Desc
Main Document      Page 57 of 131Electronically issued / Délivré par voie électronique : 28-Jun-2024

Toronto Superior Court of Justice / Cour supérieure de justice
       Court File No./N° du dossier du greffe : CV-24-00720035-00CL



 

22 
 

(c) any Liabilities associated with any matter set forth on Section 3.7 of the 
Disclosure Letter; 

(d) any Excluded Taxes; and 

(e) any liabilities of the Sellers under the DIP Facility or any other indebtedness 
of Sellers. 

Section 2.5 Assignment of Transferred Contracts. 

(a) Prior to the Sale Hearing, Sellers shall take all reasonably necessary actions 
in order to determine the Cure Claim with respect to any Transferred Contract entered into prior 
to the Petition Date, including the right to negotiate in good faith and litigate, if necessary, with 
any Contract counterparty the Cure Claims needed to cure all monetary defaults under such 
Transferred Contract. Notwithstanding the foregoing, prior to the Designation Deadline, Buyer 
may designate or remove the designation of any Contract as a Transferred Contract in accordance 
with Section 2.5(f). 

(b) Within three (3) Business Days after the Petition Date (or with respect to 
any Contract that becomes a Transferred Contract on any date following the Petition Date, within 
three (3) Business Days after the Buyer’s designation of such later date), the Sellers shall deliver 
a notice, in form and substance reasonably acceptable to Buyer, of potential assumption and 
assignment of the Transferred Contract (a “Contract Notice”)  to the applicable non-Seller 
counterparty thereto (each a “Contract Counterparty”), which shall specify: (a) that such contract 
is contemplated to be assumed and assigned to Buyer as a Transferred Contract in connection with 
the transactions contemplated hereunder,; (b) the proposed Cure Claim with respect to each 
Transferred Contract; (c) that each respective Contract Counterparty may file an objection 
(a “Contract Objection”) to the proposed assumption and assignment of the applicable Transferred 
Contract or the proposed Cure Claim, if any, related thereto, which Contract Objection must (i) be 
in writing; (ii) comply with the Federal Rules of Bankruptcy Procedure and any applicable local 
rules of the U.S. Bankruptcy Court; (iii) be filed with the Clerk of the U.S. Bankruptcy Court, 
together with proof of service, on or before 5:00 p.m. (prevailing Central Time) on the date that is 
twenty-one (21) days after the date the Sellers delivered the Contract Notice (the “Contract 
Objection Deadline”); (iv) be served, so as to actually be received on or before the Contract 
Objection Deadline on counsel to the Sellers, counsel to Gordon Brothers, counsel to the Buyer, 
and the Office of the U.S. Trustee for the Northern District of Texas; and (v) state with specificity 
the grounds for such objection, including, without limitation, the asserted amount of the fully 
liquidated Cure Claim and the legal and factual bases for any unliquidated portion of the Cure 
Claim that the Contract Counterparty believes is required to be paid under section 365(b)(1)(A) 
and (B) of the Bankruptcy Code for the applicable Transferred Contract, along with the specific 
nature and dates of any alleged defaults, the pecuniary losses, if any, resulting therefrom, and the 
conditions giving rise to any such defaults.  If a Contract Counterparty files a Contract Objection 
in a manner that is consistent with the requirements set forth above and the parties are unable to 
consensually resolve the dispute prior to the Sale Hearing, the amount to be paid or reserved with 
respect to such Contract Objection will be determined at the Sale Hearing or such other date 
determined by the U.S. Bankruptcy Court.  
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(c) To the maximum extent permitted by the Bankruptcy Code and subject to 
the other provisions of this Section 2.5, on the Closing Date, Sellers shall assign the Transferred 
Contracts to Buyer pursuant to Section 365 of the Bankruptcy Code and the Sale Orders, subject 
to the provision of adequate assurance by Buyer as may be required under Section 365 of the 
Bankruptcy Code and payment by Buyer of the Cure Claims to the Contract Counterparty in 
respect of the Transferred Contracts, and Buyer shall assume such Transferred Contracts pursuant 
to the Assignment and Assumption Agreement. All Cure Claims in respect of all Transferred 
Contracts shall be paid by Buyer. 

(d) To the maximum extent permitted by the Bankruptcy Code and subject to 
the other provisions of this Section 2.5, Sellers shall transfer and assign all of the Transferred 
Assets to Buyer, and Buyer shall accept all of the Transferred Assets from Sellers, as of the 
Closing, pursuant to Sections 363 and 365 of the Bankruptcy Code, the Sale Orders and the 
Assignment and Assumption Agreement. 

(e) Notwithstanding anything in this Agreement to the contrary, to the extent 
that the sale, transfer, assignment, conveyance or delivery or attempted sale, transfer, assignment, 
conveyance or delivery to Buyer of any asset that would be a Transferred Asset or any claim or 
right or any benefit arising thereunder or resulting therefrom is prohibited by any applicable Law 
or would require any consent from any Governmental Authority or any other third party and such 
consents shall not have been obtained prior to the Closing (after giving effect to the Sale Orders), 
the Closing shall proceed without any reduction in Purchase Price without the sale, transfer, 
assignment, conveyance or delivery of such asset.  In the event that the Closing proceeds without 
the transfer or assignment of any such asset, then following the Closing, Sellers shall use their 
commercially reasonable efforts at Buyer’s sole expense and subject to any approval of the 
Bankruptcy Courts that may be required, and Buyer shall cooperate with Sellers, to obtain such 
consent as promptly as practicable following the Closing.  Pending the receipt of such consent, the 
parties shall, at the Buyer’s sole expense, reasonably cooperate with each other to provide Buyer 
with all of the benefits of use of such asset, subject to all obligations and Liabilities related to such 
asset.  Once consent for the sale, transfer, assignment, conveyance or delivery of any such asset 
not sold, transferred, assigned, conveyed or delivered at the Closing is obtained, Sellers shall 
promptly transfer, assign, convey and deliver such asset to Buyer at Buyer’s sole expense.  To the 
extent that any such asset cannot be transferred or the full benefits or use of any such asset cannot 
be provided to Buyer, then as promptly as practicable following the Closing, Buyer and Sellers 
shall use commercially reasonable efforts to enter into such arrangements (including subleasing, 
sublicensing or subcontracting), and shall, at Buyer’s sole expense, reasonably cooperate with each 
other, to provide Buyer with all of the benefits of use of such asset, subject to all obligations and 
Liabilities related to such asset, for a period of six (6) months following the Closing (or the closing 
of the Chapter 11 Case, if shorter).  Sellers shall hold in trust for, and pay to Buyer, promptly upon 
receipt thereof, all income, proceeds and other monies received by Sellers derived from their use 
of any asset that would be a Transferred Asset in connection with the arrangements under this 
Section 2.5(e).  The Parties agree to treat any asset the benefits of which are transferred pursuant 
to this Section 2.5(e) as having been sold to Buyer for Tax purposes to the extent permitted by 
Law.  Each of Sellers and Buyer agrees to notify the other parties promptly in writing if it 
determines that such treatment (to the extent consistent with the relevant arrangement agreed to by 
such Seller and Buyer pursuant to this Section 2.5(e)) is not permitted for Tax purposes under 
applicable Law.   
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(f) Notwithstanding anything in this Agreement to the contrary, by written 
notice to the Sellers, Buyer may amend or revise Section 2.1(e) of the Disclosure Letter setting 
forth the Transferred Contracts in order to add any Contract of any Seller to, or eliminate any 
Contract of any Seller from, such section at any time during the period commencing from the date 
hereof and ending on the date that is the earlier of (x) two (2) Business Days prior to the Closing 
Date and (y) two (2) Business Days prior to the date that the Bankruptcy Code or Bankruptcy 
Court otherwise would require a determination to assume or reject such contract (the “Designation 
Deadline”); provided, however, in the event a timely objection to a Cure Claim for any Transferred 
Contract is still pending at the time of Closing, Buyer shall have the option to remove such 
Transferred Contract from Section 2.1(e) of the Disclosure Letter until the earlier of (A) thirty (30) 
days following the date on which the Cure Claim has been determined by the Bankruptcy Court 
and (B) the date the Contract Counterparty for such Transferred Contract and the Buyer have 
agreed on the Cure Claim for such Transferred Contract, and in the case of (A) or (B), the Cure 
Claim for such Transferred Contract shall be updated on Section 2.1(e) of the Disclosure Letter 
accordingly; provided, further that the Sellers may accordingly amend or revise any section of the 
Disclosure Letter as they deem necessary to account for such addition or removal prior to the 
Closing. Sellers may amend or revise Section 2.1(e) of the Disclosure Letter at any time prior to 
Closing to update the Cure Claim for each Transferred Contract in accordance with Section 2.5(b); 
provided that any such amendment or revision following the Designation Deadline shall require 
the consent of Buyer. Automatically upon the addition of any Contract by Buyer to Section 2.1(e) 
of the Disclosure Letter, such Contract shall be a Transferred Contract for all purposes of this 
Agreement and Buyer shall assume the Liabilities thereunder in accordance with the Bankruptcy 
Code.  Automatically upon the removal of any Contract from Section 2.1(e) (i) of the Disclosure 
Letter such Contract shall be an Excluded Asset for all purposes of this Agreement, and no 
liabilities arising thereunder shall be assumed or borne by Buyer unless such liability is otherwise 
specifically assumed pursuant to Section 2.5.  

Section 2.6 Consideration.  The aggregate consideration for the purchase, sale, 
assignment and conveyance of the Transferred Assets from Sellers to Buyer (the “Purchase Price”) 
shall consist of: 

(a) the payment by Buyer and/or one or more Designated Buyer, by wire 
transfer of immediately available funds to one or more accounts (each of which must be subject to 
deposit account control agreement with Gordon Brothers (or an Affiliate thereof)) designated in 
writing by KK OpCo in accordance with Section 2.10(c)(iii) (the “Initial Cash Consideration”) in 
an aggregate amount equal to the sum of: 

(i) $4,350,000; plus 

(ii) the Estimated Net A/R Payment Amount; plus 

(iii) the Estimated Purchased Inventory Payment Amount (less the In-
Transit Inventory Escrow Amount); plus 

(iv) the Reimbursement Amount; minus 

(v) the Adjustment Escrow Amount; minus 
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(vi) the A/R Dilution Escrow Amount; 

(b) the assumption by the applicable Buyer, or a Designated Buyer, as 
applicable, of the Assumed Liabilities from Sellers; and 

(c) the In-Transit Inventory Consideration, when and if payable pursuant to 
Section 6.9. 

Section 2.7 Reimbursement Amounts. At Closing, Buyer shall reimburse Sellers, in 
cash, for the following payments on behalf of the Business (the “Reimbursement Amount”): 

(a) 100% of the amount paid to the Sellers’ vendors following the date hereof 
with respect to outdoor inventory as set forth on Section 2.7(a) of the Disclosure Letter (the 
“Specified Outdoor Inventory”), in an amount not to exceed the amount set forth in the “Factory 
Payments-Outdoor Domestic” line of the DIP Budget or Prepetition Budget, as applicable (the 
“Outdoor Vendor Payments”); 

(b) 100% of the amount paid to the Sellers’ vendors following the date hereof 
with respect to indoor inventory as set forth on Section 2.7(b) of the Disclosure Letter (the 
“Specified Indoor Inventory”) in an amount not to exceed the amount set forth in the “Factory 
Payments-Indoor Domestic” line of DIP Budget or Prepetition Budget, as applicable  (the “Indoor 
Vendor Payments”); 

(c) 50% of the amount paid to Sellers’ vendors following the date hereof with 
respect to indoor inventory start up-costs, in an amount not to exceed 50% of the amount set forth 
in the “Factory Payments-Start Up Costs” line of DIP Budget or Prepetition Budget, as applicable 
(the “Vendor Start Up Cost Payments” and together with the Outdoor Vendor Payments and Indoor 
Vendor Payments, the “Vendor Payments”); 

(d) 50% of the amount paid to Sellers’ vendors in the Chapter 11 Cases pursuant 
to the shipper's, warehouseman's, and lienholders' order, in an amount not to exceed 50% of the 
amount set forth in the “Shippers Motion” line of the DIP Budget; 

(e) 75% of the book value of the Ainsley RTV Inventory; and 

(f) 100% of the out-of-pocket and documented costs of Sellers for any 
applicable customs, duties/tariffs and transportation costs incurred following the Execution Date 
associated with importing any Foreign Inventory (other than In-Transit Inventory) into the United 
States, in an amount not to exceed the amount set forth in the “Cost of Sales (Shipping, Testing, 
etc.) – Purchaser Reimbursement” line of the DIP Budget or Prepetition Budget, as applicable, as 
allowed in the DIP Budget or the Prepetition Budget (including any permitted variance). 

Set forth on Exhibit B hereto, solely for illustrative purposes, is an example calculation of the 
Estimated Net A/R Payment Amount and Estimated Purchased Inventory Payment Amount, plus 
$4,350,000 of cash consideration.   
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Section 2.8 Adjustment to Initial Cash Consideration.   

(a) At least three (3) Business Days prior to the Closing, Sellers shall prepare 
and deliver to Buyer a written statement (the “Estimated Closing Statement”) setting forth Sellers’ 
good faith estimates as of Closing of (i) the Transferred A/R, (ii) the A/R Dilution Amount (the 
“Estimated A/R Dilution Amount”) (including the Dilution Reserves with respect thereto), and the 
resulting Net A/R Payment Amount (the “Estimated Net A/R Payment Amount”), (iii) the 
Purchased Inventory Payment Amount (the “Estimated Purchased Inventory Payment Amount”) 
and (iv) the Reimbursement Amount (the “Estimated Reimbursement Amount”), which statement 
shall quantify in reasonable detail such estimate, calculated in accordance with the terms of this 
Agreement.  Sellers shall update the Estimated Closing Statement at least one (1) Business Day 
prior to the Closing to reflect the most current estimates of the Estimated Net A/R Payment 
Amount, Estimated Purchased Inventory Payment Amount, Estimated Reimbursement Amount, 
and Estimated A/R Dilution Amount. During the period after the delivery of the Estimated Closing 
Statement and prior to the Closing, the Parties shall reasonably cooperate in connection with 
Buyer’s review of the Estimated Closing Statement, including by (i) providing Buyer and its 
accountants with reasonable access to the appropriate employees of Sellers who are knowledgeable 
about the information contained in, or preparation of, the Estimated Closing Statement and (ii) 
providing all books, records and other information reasonably requested by Buyer in connection 
with the foregoing.  The Parties shall cooperate in good faith to mutually agree upon the Estimated 
Closing Statement in the event Buyer notifies Sellers of its dispute of any item proposed to be set 
forth on such schedule, provided, that, if Sellers and Buyer are not able to reach a mutual agreement 
(acting reasonably and in good faith) prior to the Closing Date, the Estimated Closing Statement 
provided by Sellers to Buyer shall be binding for purposes of Closing. 

(b) The Parties agree that for purposes of preparing the Estimated Closing 
Statement, the Adjustment Closing Statement and the A/R Dilution Closing Statement, each of the 
Estimated Net A/R Payment Amount, the Estimated Purchased Inventory Payment Amount, the 
Estimated Reimbursement Amount and the Estimated A/R Dilution Amount (and the underlying 
calculations supporting such amounts) shall be calculated on a basis consistent with the Sellers’ 
historical accounting methodologies, policies, practices, estimation techniques, assumptions and 
principles used in the preparation of its Audited Financial Statements and the KK Inventory File; 
provided, that the amount of Purchased Inventory included in the Estimated Purchased Inventory 
Payment Amount will be calculated using the actual reports from the Inventory Count (updated to 
reflect projected changes through the Closing Date but calculated consistent with the KK Inventory 
File book values).  For the avoidance of doubt, (i) the calculation of the Purchase Price will be 
construed to avoid the double counting of any Vendor Payments by Buyer in accordance with 
Section 2.7 (i.e. Buyer will not be required to pay for Purchased Inventory or accounts receivable 
generated from any post-petition trade payable or critical vendor payment for which it is obligated 
to make, or has made, any reimbursement payment) or any other amounts payable by Buyer 
hereunder, and (ii) Purchased Inventory Payment Amount shall specifically exclude the value of 
Specified Outdoor Inventory or the Specified Indoor Inventory. 

(c) Within ninety (90) days after the Closing Date, Buyer shall prepare and 
deliver to KK OpCo, with a copy to Gordon Brothers, a statement (the “Adjustment Closing 
Statement”) setting forth Buyer’s good faith calculation as of the Closing in reasonable detail as 
of the Closing Date of the actual calculations of (i) the Purchased Inventory Payment Amount, (ii) 
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the Reimbursement Amount and (iii) the Net A/R Payment Amount (provided that the Estimated 
A/R Dilution Amount shall be used to calculate the Net A/R Payment Amount for purposes of the 
Adjustment Closing Statement) and resulting Adjustment Amount.  The Adjustment Closing 
Statement shall be prepared in accordance with Section 2.8(b).  Upon delivery by Buyer of the 
Adjustment Closing Statement, Buyer shall provide KK OpCo with reasonable access, during 
normal business hours, to Buyer’s accounting and other personnel and to the books and records of 
Buyer and any other document or information reasonably requested by KK OpCo in connection 
with KK OpCo’s review of the Adjustment Closing Statement. If Buyer does not prepare and 
deliver the Adjustment Closing Statement within ninety (90) days after the Closing Date, the 
calculations of the Estimated Purchased Inventory Payment Amount, the Estimated 
Reimbursement Amount and the Estimated Net A/R Payment Amount shall be deemed final and 
binding. 

(d) If KK OpCo does not object to the Adjustment Closing Statement by a 
written notice of objection (the “Objection Notice”) delivered to Buyer within thirty (30) days after 
KK OpCo’s receipt of the Adjustment Closing Statement, the calculation of the Purchased 
Inventory Payment Amount, the Reimbursement Amount and the Net A/R Payment Amount set 
forth in the Adjustment Closing Statement shall be deemed final and binding.  An Objection Notice 
shall set forth in reasonable detail KK OpCo’s alternative calculations of the Purchased Inventory 
Payment Amount, Reimbursement Amount and Net A/R Payment Amount and the resulting 
Adjustment Amount and the basis therefor. 

(e) If KK OpCo delivers an Objection Notice to Buyer within the thirty (30) 
day period referred to in Section 2.8(d), then each element of the Adjustment Closing Statement 
that is not disputed in such Objection Notice shall be final and binding and any dispute reflected 
in the Objection Notice (all such amounts, the “Disputed Amounts”) shall be resolved in 
accordance with this Section 2.8(e). 

(i) KK OpCo and Buyer shall promptly endeavor in good faith to 
resolve the Disputed Amounts listed in the Objection Notice.  If a written agreement 
determining the Disputed Amounts has not been reached within ten (10) Business Days (or 
such longer period as may be agreed by KK OpCo and Buyer) after the date Buyer receives 
the Objection Notice from KK OpCo (all discussions and statements made by the Parties 
and their Representatives in attempting to resolve the disagreement during such period 
shall be subject to Rule 408 of the Federal Rules of Evidence), KK OpCo or Buyer may 
elect to submit the resolution of such Disputed Amounts to BDO USA, LLP or if BDO 
USA, LLP is not available to act as the Accounting Firm, to another independent regional 
accounting firm mutually selected by Buyer and KK OpCo (BDO USA, LLP or such other 
mutually selected accounting firm, the “Accounting Firm”).   

(ii) KK OpCo and Buyer shall use their commercially reasonable efforts 
to cause the Accounting Firm to render a decision in accordance with this Section 2.8(e) 
along with a statement of the reasons therefor within thirty (30) days of the submission of 
the Disputed Amounts to the Accounting Firm. 

(iii) If KK OpCo or Buyer submit any Disputed Amounts to the 
Accounting Firm for resolution, KK OpCo (on behalf of Sellers), on the one hand, and 
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Buyer, on the other hand, shall each pay their own costs and expenses incurred under this 
Section 2.8(e) and shall each fund one half of any retainer required by the Accounting Firm 
and shall execute and deliver any customary engagement letter required by the Accounting 
Firm.  The fees and expenses of the Accounting Firm pursuant to this Section 2.8(e) shall 
be borne by Buyer, on the one hand, and KK OpCo (for and on behalf of Sellers), on the 
other hand, based upon the percentage that the aggregate portion of the contested amount 
not awarded to each Party bears to the aggregate amount actually contested by such Party. 

(iv) The Accounting Firm shall act as an expert and not an arbitrator.  If 
the Accounting Firm is retained, then KK OpCo and Buyer shall each submit to the 
Accounting Firm in writing, not later than five (5) Business Days after the Accounting 
Firm is retained, their respective positions with respect to the Disputed Amounts, together 
with such supporting documentation as they deem necessary or as the Accounting Firm 
may request and no discovery will be permitted and no arbitration hearing among the 
parties will be held; provided that the Accounting Firm may request additional information 
and/or a meeting among the Parties in connection with the Accounting Firm’s 
determination hereunder and the Parties will use commercially reasonable efforts to 
provide such additional information and attend any such meeting.  The Accounting Firm 
shall act to determine, based upon the provisions of this Section 2.8(e), only the Disputed 
Amounts, which determination shall be made in accordance with the procedures set forth 
in Section 2.8(b) and this Section 2.8(e), and, in any event, shall not be less than the lesser 
of the amounts claimed by Buyer or KK OpCo, and shall not be greater than the greater of 
the amounts claimed by Buyer or KK OpCo.  For clarity, the Accounting Firm shall not 
make a determination as to any amounts or items included in the A/R Dilution Closing 
Statement, other than the Disputed Amounts.  KK OpCo and Buyer shall instruct the 
Accounting Firm to deliver a written determination (such determination to include a 
worksheet setting forth all material calculations used in arriving at such determination) of 
all Disputed Amounts and the resulting Adjustment Amount determined based on such 
determination, and such determination will be final, binding and conclusive on the Parties. 

(f) Upon the determination, in accordance with Section 2.8(c), Section 2.8(d) 
or Section 2.8(e), of the final Purchased Inventory Payment Amount (the “Final Purchased 
Inventory Payment Amount”), the final Reimbursement Amount (the “Final Reimbursement 
Amount”) and the final Net A/R Payment Amount (the “Final Net A/R Payment Amount”), the 
final Adjustment Amount shall be calculated based on the Final Purchased Inventory Payment 
Amount, Final Reimbursement Amount and Final Net A/R Payment Amount. 

(g) The Adjustment Amount shall be paid as set forth below and, except for any 
imputed interest determined for federal income tax purposes, shall be treated as an adjustment to 
the purchase price for federal, state, provincial, territorial, local and foreign income Tax purposes 
unless otherwise required by applicable Law. 

(i) If the Adjustment Amount is positive, then (x) Buyer shall within 
ten (10) Business Days after the determination of such Adjustment Amount pay to Sellers 
the lesser of (A) the Adjustment Amount and (B) the Adjustment Escrow Amount and (y) 
Buyer and KK OpCo will promptly deliver a joint written instruction to the Escrow Agent 
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instructing it to release an amount equal to Adjustment Escrow Amount to the account 
specified by KK OpCo. 

(ii) If the Adjustment Amount is negative, within five (5) Business Days 
after the determination of such Adjustment Amount, Buyer and KK OpCo will promptly 
deliver a joint written instruction to the Escrow Agent instructing it to release (A) an 
amount equal to the absolute value of the Adjustment Amount to Buyer and (B) if any 
amount remains of the Adjustment Escrow Amount after giving effect to the foregoing 
clause, the remaining amount of the Adjustment Escrow Amount to KK OpCo (for the 
benefit of the Sellers). Buyer shall in no event be entitled under this Section 2.8(g)(ii) to 
an amount in excess of the Adjustment Escrow Amount and in the event that the absolute 
value of the Adjustment Amount is in excess of the Adjustment Escrow Amount, Buyer 
shall solely be entitled to the Adjustment Escrow Amount and Sellers shall not have any 
obligation to pay any amounts under this Section 2.8(g)(ii). 

(h) Within one hundred twenty (120) days after the Closing Date, Buyer shall 
prepare and deliver to KK OpCo, with a copy to Gordon Brothers, a statement (the “A/R Dilution 
Closing Statement”) setting forth Buyer’s good faith calculation as of the Closing in reasonable 
detail as of the Closing Date of the actual calculation of the A/R Dilution Amount.  The A/R 
Dilution Closing Statement shall be prepared in accordance with Section 2.8(b).  Upon delivery 
by Buyer of the A/R Dilution Closing Statement, Buyer shall provide KK OpCo with reasonable 
access, during normal business hours, to Buyer’s accounting and other personnel and to the books 
and records of Buyer and any other document or information reasonably requested by KK OpCo 
in connection with KK OpCo’s review of the A/R Dilution Closing Statement. If Buyer does not 
prepare and deliver the A/R Dilution Closing Statement to KK OpCo within one hundred and 
twenty (120) days after the Closing Date, the calculations of the Estimated A/R Dilution Amount 
shall be deemed final and binding. 

(i) Section 2.8(d) and Section 2.8(e) shall be applied mutatis mutandis with 
respect to the determination of all amounts set forth in the A/R Dilution Closing Statement with 
all references to the Adjustment Closing Statement (and amounts set forth therein) deemed to mean 
the A/R Dilution Closing Statement (and amounts set forth therein). 

(j) Upon the determination, in accordance with Section 2.8(h) or Section 2.8(i), 
of the final A/R Dilution Amount (the “Final A/R Dilution Amount”), Sellers or Buyer, as the case 
may be, shall make the payment required by this Section 2.8(j) as follows:  

(i) If the Final A/R Dilution Amount is less than the Estimated A/R 
Dilution Amount, then (x) Buyer shall within ten (10) Business Days after the 
determination of such Final A/R Dilution Amount pay to Sellers the lesser of (A) the 
difference between the Estimated A/R Dilution Amount and the Final A/R Dilution 
Amount and (B) the A/R Dilution Escrow Amount and (y) Buyer and KK OpCo will 
promptly deliver a joint written instruction to the Escrow Agent instructing it to release an 
amount equal to the A/R Dilution Escrow Amount to the account specified by KK OpCo. 

(ii) If the Final A/R Dilution Amount is greater than the Estimated A/R 
Dilution Amount, then a portion of the A/R Dilution Escrow Amount equal to the 
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difference between the Final A/R Dilution Amount and the Estimated A/R Dilution 
Amount will be released to Buyer and within five (5) Business Days after the determination 
of such A/R Dilution Amount, Buyer and KK OpCo will promptly deliver a joint written 
instruction to the Escrow Agent instructing it to release (A) such amount to Buyer and (B) 
if any amount remains of the A/R Dilution Escrow Amount after giving effect to the 
foregoing clause, the remaining amount of the A/R Dilution Escrow Amount to KK OpCo 
(for the benefit of the Sellers). Buyer shall in no event be entitled under this 
Section 2.8(j)(ii) to an amount in excess of the A/R Dilution Escrow Amount and in the 
event that the difference between the Final A/R Dilution Amount and the Estimated A/R 
Dilution Amount is in excess of the A/R Dilution Escrow Amount, Buyer shall solely be 
entitled to the A/R Dilution Escrow Amount and Sellers shall not have any obligation to 
pay any amounts under this Section 2.8(j)(ii). 

(k) Except for any imputed interest determined for federal income tax purposes, 
any amounts paid pursuant to Section 2.8(j) shall be treated as an adjustment to the purchase price 
for federal, state, provincial, territorial, local and foreign income Tax purposes unless otherwise 
required by applicable Law. 

Section 2.9 Deposit Amount; Buyer Breach Fee. 

(a) On the date hereof, unless already deposited, Buyer shall deposit into 
escrow with Escrow Agent an amount equal to Three Million Dollars ($3,000,0000) (such amount, 
together with all interest and other earnings accrued thereon, the “Deposit Amount”), by wire 
transfer of immediately available funds pursuant to the terms of the Escrow Agreement duly 
executed by KK OpCo, Buyer and the Escrow Agent.   

(b) The Parties shall instruct the Escrow Agent to release and deliver the 
Deposit Amount to either (x) Buyer or (y) KK OpCo on behalf of Sellers, as follows: 

(i) if the Closing shall occur, the Deposit Amount shall be delivered to 
Sellers on Closing and applied towards the Purchase Price payable by Buyer pursuant to 
Section 2.6(a); 

(ii) if this Agreement is terminated by KK OpCo pursuant to 
Section 9.1(d)(i) (a “Buyer Breach Termination”), the Deposit Amount shall be delivered 
to KK OpCo; or 

(iii) if this Agreement is terminated other than in a manner provided by 
Section 9.1(d)(i), the Deposit Amount shall be delivered to Buyer. 

(c) In the event of a Buyer Breach Termination, in consideration for Sellers and 
Gordon Brothers having expended considerable expense following the Execution Date, and 
without the requirement of any notice or demand from Sellers or any other application to or order 
of the Bankruptcy Courts, in addition to the receipt of the Deposit Amount in accordance with 
Section 2.9(b)(ii), Buyer shall pay to KK OpCo an amount equal to $4,500,000 (the “Cash Breach 
Fee Component” and, collectively with the Deposit Amount, the “Buyer Breach Fee”). In the event 
Buyer becomes obligated under this Agreement to pay the Buyer Breach Fee, Buyer shall pay the 
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Cash Breach Fee Component in immediately available funds to such account or accounts as may 
be specified in written notice by KK OpCo. 

(d) The obligation to pay the Buyer Breach Fee in accordance with the 
provisions of this Agreement will (i) be binding upon and enforceable against Buyer immediately 
upon execution of this Agreement and (ii) survive the subsequent termination of this Agreement, 
solely to the extent permitted by applicable Law.  The obligation to pay the Buyer Breach Fee as 
and when required under this Agreement, is intended to be, and is, binding upon (A) any successors 
or assigns of Buyer and (B) any trustee, examiner or other representative of Buyer’s estate as if 
such Person were the Buyer hereunder. For the avoidance of doubt, nothing in this Section 2.9 
shall affect any Party's rights or obligations under Section 10.15. 

(e) Subject to Section 9.2(b) and Section 10.15, the Parties acknowledge that 
the agreements contained in this Section 2.9 are an integral part of the transactions contemplated 
in this Agreement, that the damages resulting from termination of this Agreement under 
circumstances where KK OpCo terminates this Agreement pursuant to a Buyer Breach 
Termination are uncertain and incapable of accurate calculation and that the payment of the Buyer 
Breach Fee is not a penalty but rather shall constitute liquidated damages in a reasonable amount 
that will compensate Sellers in the circumstances where KK OpCo is entitled to the Buyer Breach 
Fee because of a Buyer Breach Termination for the efforts and resources expended and 
opportunities forgone while negotiating this Agreement and in reliance on this Agreement and on 
the expectation of the consummation of the transactions contemplated hereby, and that, without 
these agreements, Sellers and Buyer would not enter into this Agreement.  If any Party fails to take 
any action necessary to cause the payment of the Deposit Amount (or the Buyer Breach Fee, as 
applicable) to any other Party(ies) if and when the same is due, and, in order to obtain such Deposit 
Amount (or the Buyer Breach Fee, as applicable), such other Party(ies) commence a suit which 
results in a judgment in favor of such other Party(ies), such failing Party shall pay to such other 
Party(ies) an amount in cash equal to the costs and expenses (including reasonable attorney’s fees) 
incurred by such other Party(ies) in connection with such suit. 

Section 2.10 Closing. 

(a) Subject to the Sale Orders, the purchase, sale, assignment and conveyance 
of the Transferred Assets contemplated by this Agreement shall take place at a closing (the 
“Closing”) to be held by telephone conference and electronic exchange of documents (or, if the 
Parties agree to hold a physical closing, at the offices of King & Spalding LLP, located at 1180 
Peachtree Street NE, Atlanta, Georgia 30309 at 10:00 a.m. Eastern Time on the second (2nd) 
Business Day following the satisfaction or, to the extent permitted by applicable Law, waiver of 
all conditions to the obligations of the Parties set forth in Article VIII (other than such conditions 
as may, by their terms, only be satisfied at the Closing or on the Closing Date, but subject to the 
satisfaction or waiver of such conditions), or at such other place or at such other time or on such 
other date as Sellers and Buyer mutually may agree in writing.  The day on which the Closing 
takes place is referred to as the “Closing Date.” 
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(b) At or prior to the Closing, Sellers shall deliver or cause to be delivered to 
Buyer: 

(i) a bill of sale, assignment and assumption agreement, in form and 
substance reasonably satisfactory to the Parties (the “Assignment and Assumption 
Agreement”), duly executed by the applicable Sellers; 

(ii) an IP Assignment Agreement, duly executed by the applicable 
Sellers; 

(iii) a copy of the Sale Orders;  

(iv) for each Seller (or, if a Seller is a disregarded entity for U.S. federal 
income tax purposes, such Seller’s regarded owner for U.S. federal income tax purposes) 
other than Sellers who are not “United States persons” (within the meaning of Section 
7701(a)(30) of the Code), an IRS Form W-9, and for Sellers who are not “United States 
persons” (within the meaning of Section 7701(a)(30) of the Code), an applicable IRS Form 
W-8;  

(v) a duly executed certificate of a duly authorized officer of KK OpCo 
certifying the satisfaction of the conditions set forth in Section 8.3(a) and Section 8.3(b);  

(vi) Provincial sales tax clearance certificate(s) issued by the relevant 
Governmental Authority stating that the Sellers have paid and remitted all outstanding 
provincial sales Tax and any related penalties and interest under the relevant taxing 
legislation, if required under Section 6 of the Retail Sales Tax (Ontario) or by a 
corresponding provision of applicable Law in another province, if and as applicable; 

(vii) a Conditions Certificate, duly executed by KK OpCo; and 

(viii) such other documents as any Buyer may reasonably request that are 
not inconsistent with the terms of this Agreement and reasonably necessary to effectuate 
or consummate the transactions contemplated by this Agreement (without expanding or 
supplementing any of the representations and warranties hereunder or Buyer’s remedies 
with respect thereto). 

(c) At or prior to the Closing, Buyer shall deliver or cause to be delivered to 
Sellers:  

(i) the Assignment and Assumption Agreement, duly executed by 
Buyer; 

(ii) the IP Assignment Agreement, duly executed by Buyer; 

(iii) the Initial Cash Consideration in cash by wire transfer of 
immediately available funds to an account or accounts designated by Sellers;  
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(iv) a duly executed certificate of an executive officer of Buyer 
certifying the satisfaction of the conditions set forth in Section 8.2(a) and Section 8.2(b); 
and  

(v) a Conditions Certificate, duly executed by Buyer. 

(d) At or prior to the Closing, Buyer shall deposit into escrow with Escrow 
Agent an amount equal to (i) the Adjustment Escrow Amount, (ii) the Net A/R Adjustment 
Amount and (iii) the In-Transit Inventory Escrow Amount, by wire transfer of immediately 
available funds pursuant to the terms of the Escrow Agreement. 

Section 2.11 Purchase Price Allocation.  For U.S. federal and applicable state, local and 
foreign Tax purposes, Buyer, Sellers, and their respective Affiliates shall use commercially 
reasonable efforts to agree to an allocation of the Purchase Price for applicable Tax purposes) 
among the Transferred Assets in accordance with Section 1060 of the Code and the Treasury 
Regulations thereunder (or any similar principles applicable for the purposes of the Income Tax 
Act (Canada) as soon as reasonably practicable after the date on which both the Adjustment 
Closing Statement and the A/R Dilution Closing Statement are finalized (such allocation, the 
“Allocation”); provided that for purposes of the Allocation the Parties agree to allocate the portion 
of the Purchase Price attributable to the Canadian Transferred Assets by asset class and by province 
in which the particular assets are located. If the Parties reach an agreement with respect to the 
Allocation, Buyer, Sellers and their Affiliates shall (a) file all applicable Tax Returns in accordance 
with the Allocation, as finally determined hereunder, and (b) not take any Tax-related action in 
connection with any Tax audit or proceeding that is inconsistent with the Allocation, except, in 
each case, to the extent otherwise required pursuant to a “determination” within the meaning of 
Section 1313(a) of the Code or any similar provision of state, local or foreign Tax Law; provided, 
however, that (A) if Buyer and Seller cannot mutually agree on the Allocation, each Party shall be 
entitled to determine its own allocation and file its IRS Form 8594 consistent therewith and (B) 
neither Party shall be unreasonably impeded in its ability and discretion to negotiate, compromise 
and/or settle any Tax audit, claim or similar proceedings in connection with such allocation.   

Section 2.12 Designated Buyer(s). 

(a) In connection with the Closing, without limitation by the terms of 
Section 10.14, Buyer shall be entitled to designate, in accordance with the terms and subject to the 
limitations set forth in this Section 2.12, one (1) or more Affiliates to purchase specified 
Transferred Assets, assume specified Assumed Liabilities, employ specified Transferred 
Employees and assume the rights and obligations under this Agreement of the Buyer, in whole or 
in part, on and after the Closing Date (any such Person shall be properly designated by a Buyer in 
accordance with this Section 2.12, a “Designated Buyer”); provided that no such designation 
would impede or materially delay the Closing or affect the timely receipt of any regulatory 
approval; provided, further, that no such designation shall be permitted if any Taxes required to be 
withheld under applicable Law from any amounts otherwise payable hereunder would be higher 
than the amount of Taxes that would be required to be withheld absent such designation and the 
Buyer or the Designated Buyer does not agree to gross up the amount paid to the applicable Seller 
so that the applicable Seller is in the same economic position it would have been in if such 
designation had not occurred (taking into account all Taxes payable by such Seller as a result of 
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such gross up).  At and after the Closing, Buyer shall, or shall cause its Designated Buyer(s) to, 
honor Buyer’s obligations at the Closing.  After the Closing, any reference to any Buyer made in 
this Agreement in respect of any purchase, assumption, or employment referred to in this 
Agreement shall include reference to the appropriate Designated Buyer(s), if any. Buyer shall be 
liable for all obligations of any Designated Buyer(s) under this Agreement as to any particular 
Assumed Liability that any Designated Buyer is assuming at the Closing. 

(b) Without limitation of Section 6.4, the designation of a Designated Buyer in 
accordance with Section 2.12(a) shall be made by a Buyer by way of a written notice to be 
delivered to Sellers as soon as reasonably practicable following the date of this Agreement but in 
no event later than two (2) Business Days prior to Closing, which written notice shall (i) contain 
appropriate information about the Designated Buyer(s), (ii) indicate which Transferred Assets, 
Assumed Liabilities and Transferred Employees Buyer intends such Designated Buyer(s) to 
purchase, assume and/or employ, as applicable, hereunder and (iii) include a signed counterpart to 
this Agreement pursuant to which the Designated Buyer(s) agree to be bound by the terms of this 
Agreement as it relates to such Designated Buyer(s) and which authorizes Buyer to act as such 
Designated Buyer(s)’ agent for all purposes hereunder. Notwithstanding the foregoing, and for the 
avoidance of doubt, any designation pursuant to Section 2.12(a) shall not relieve Buyer of any of 
its obligations under this Agreement (or otherwise) and Buyer shall remain primarily liable 
therefor. 

Section 2.13 Withholding.  Notwithstanding anything in this Agreement to the contrary, 
Buyer shall be entitled to deduct and withhold from any amount (or portion thereof) payable under 
this Agreement such Taxes as are required to be deducted and withheld from such amount under 
the Code or any other applicable provision of U.S., Canadian or foreign Tax Law.  To the extent 
that  Buyer intends to withhold any such amounts from the Purchase Price, it shall notify the 
applicable Seller of such intention and shall provide such Seller with an opportunity to provide 
forms or evidence that would establish an exemption from, or reduction in the amount of, 
withholding tax and shall otherwise cooperate in good faith with Sellers and use commercially 
reasonable efforts to minimize or eliminate any such deductions or withholdings.  To the extent 
that any amounts are so deducted and withheld and paid to the applicable Governmental Authority, 
such deducted and withheld amounts shall be treated for all purposes of this Agreement as having 
been paid to the Person in respect of which such deduction and withholding was made. 

ARTICLE III 

 

REPRESENTATIONS AND WARRANTIES  

OF SELLERS 

Except as set forth in the Disclosure Letter attached hereto, each Seller jointly and severally 
represents and warrants to Buyer as follows: 

Section 3.1 Organization.  Each Seller (a) is an entity duly incorporated or organized, 
validly existing and in good standing under the Laws of the jurisdiction of its incorporation or 
organization, as applicable, (b) has all requisite power and authority to own and operate its 
properties and to carry on its businesses as now conducted, subject to the provisions of the 
Bankruptcy Code and the CCAA, and (c) is qualified to do business and is in good standing (or its 
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equivalent) in every jurisdiction in which its ownership of property or the conduct of its business 
as now conducted requires it to qualify, except where the failure to be so qualified is not and would 
not reasonably be expected to be material to the Business. 

Section 3.2 Authority.  Subject to approval of the Bankruptcy Courts and entry of the 
Sale Orders, as applicable (a) each Seller has the corporate (or equivalent) power and authority to 
execute and deliver this Agreement and each of the Ancillary Agreements to which it will be a 
party, to perform its obligations hereunder and thereunder and to consummate the transactions 
contemplated hereby and thereby, (b) the execution, delivery and performance by such Seller of 
this Agreement and each of the Ancillary Agreements to which it will be a party and the 
consummation by such Seller of the transactions contemplated hereby and thereby have been duly 
and validly authorized by all necessary corporate (or equivalent) action and (c) this Agreement has 
been, and upon its execution each of the Ancillary Agreements to which such Seller will be a party 
will have been, duly executed and delivered by such Seller and, assuming due execution and 
delivery by each of the other parties thereto, this Agreement constitutes, and upon its execution 
each of the Ancillary Agreements to which such Seller will be a party will constitute, the legal, 
valid and binding obligations of such Seller, enforceable against such Seller in accordance with 
their respective terms, except as enforcement may be limited by applicable bankruptcy, insolvency, 
reorganization, moratorium or similar laws affecting creditors’ rights generally and by general 
principles of equity (regardless of whether considered in a proceeding in equity or at law) (the 
“Enforceability Exceptions”).  

Section 3.3 No Conflict; Required Filings and Consents. 

(a) Except as set forth on Section 3.3(a) of the Disclosure Letter and assuming 
that (x) entry is made by the Bankruptcy Courts of the Sale Orders and (y) the notices, 
authorizations, approvals, Orders, permits or consents set forth on Section 3.3(b) of the Disclosure 
Letter are made, given or obtained (as applicable), after giving effect to the application of the 
Bankruptcy Code, including Section 365 thereof, on certain legal and contractual provisions 
applicable to the Transferred Contracts and other Transferred Assets, the execution, delivery and 
performance by Sellers of this Agreement and the consummation by Sellers of the transactions 
contemplated hereby, do not and will not, with or without notice, lapse or time or both: (i) violate 
the Organizational Documents of Sellers; (ii) conflict with or violate any Law applicable to Sellers 
or by which any Transferred Asset is bound; (iii) result in any material breach of, constitute a 
material default (or an event that, with notice or lapse of time or both, would become a material 
default) under, create in any party thereto the right to terminate or cancel, or require any consent 
under, or result in the creation or imposition of any material Encumbrance (other than a Permitted 
Encumbrance) on any Transferred Asset; or (iv) result in any material breach of, constitute a 
material default under, create in any party thereto the right to terminate or cancel, or require any 
consent under, or result in the creation or imposition of any material Encumbrance on any 
Transferred Contract; except, in the case of clause (ii) and (iv), for any such violations, breaches, 
defaults or other occurrences that are not material to the Business taken as a whole. 

(b) Except as set forth on Section 3.3(b) of the Disclosure Letter, no Seller is 
required to file, seek or obtain any notice, authorization, approval, Order, permit, or consent of or 
with any Governmental Authority in connection with the execution, delivery and performance by 
Sellers of this Agreement or the consummation by Sellers of the transactions contemplated hereby, 
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except (i) requisite approvals from the Bankruptcy Courts or (ii) as may be necessary as a result 
of any facts or circumstances relating to any Buyer or any of its Affiliates. 

Section 3.4 Transferred Assets.  Subject to entry of the Sale Orders by the Bankruptcy 
Courts: 

(a) Each Seller, as applicable, has good, valid and marketable title to, and owns 
and possesses all rights and interests in, including the right to use, each of the Transferred Assets, 
or with respect to leased Transferred Assets, valid leasehold interests in, or with respect to licensed 
Transferred Assets, valid licenses to use, in each case, in all material respects. 

(b) Assuming that the notices, authorizations, approvals, Orders, permits or 
consents set forth on Section 3.4(b) of the Disclosure Letter and the Sales Orders are made, given 
or obtained (as applicable), this Agreement and the instruments and documents to be delivered by 
Sellers to Buyer at the Closing shall be adequate and sufficient to transfer (i) Sellers’ entire right, 
title and interest in and to the Transferred Assets and (ii) to Buyer, good, valid and marketable title 
to, and interest in the applicable Transferred Assets, free and clear of all Encumbrances (other than 
Permitted Encumbrances), claims and interests, other than Assumed Liabilities, in each case, in all 
material respects. 

(c) The Transferred Assets are adequate for the purposes for which such assets 
are currently used or are held for use, conform in all material respects to all Laws applicable 
thereto, are in good repair and operating condition (subject to normal wear and tear), and there are 
no facts or conditions affecting the Transferred Assets which would, individually or in the 
aggregate, reasonably be expected to interfere with the use or operation thereof as currently used 
or operated, or their adequacy for such use, in any material respect. 

Section 3.5 Absence of Certain Changes or Events.  Since February 29, 2024, through 
the date of this Agreement, there has not been any event, change, condition, occurrence or effect 
that, individually or in the aggregate, has had, or would be reasonably expected to have, a Material 
Adverse Effect. Except (i) discussions, negotiations and activities related to this Agreement and 
the RSA or other potential strategic transactions, including preparation for the Bankruptcy Cases, 
(ii) for the solicitation of, discussions and negotiations with, presentations and provision of other 
diligence to and similar engagement with other potential bidders for the Transferred Assets, the 
negotiation and execution of this Agreement, (iii) for the preparation and commencement of the 
Bankruptcy Cases and Sellers’ debtor in possession financing in the Bankruptcy Cases or (iv) as 
expressly contemplated by this Agreement, from February 29, 2024, until the date hereof, Sellers 
have operated only in the Ordinary Course of Business and no Seller has taken any action or failed 
to take any action, as applicable, that would be prohibited by Section 6.1(b), if taken, failed to be 
taken or proposed to be taken, except for the execution and delivery of this Agreement.   

Section 3.6 Compliance with Law; Permits. 

(a) As of the date hereof, (i) the Business is being conducted in compliance 
with, and Sellers are in compliance with, all applicable Laws relating to the operation of the 
Business and the Transferred Assets and (ii) there are no pending or, to the Knowledge of Sellers, 
threatened, claims from any Governmental Authority relating to any non-compliance of the 
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Business or the Transferred Assets, except, in each case of (i) and (ii), as has not been, and would 
not be reasonably expected to be material to the Business, taken as a whole.  

(b) Sellers are in possession of all material permits (including work permits and 
visas), licenses, franchises, approvals, certificates, consents, waivers, concessions, exemptions, 
orders, registrations, notices or other authorizations of any Governmental Authority (the 
“Permits”) necessary for them to own, lease and operate their assets and properties, to employ or 
engage officers, workers and employees who are not citizens of the country where they are carrying 
out their duties or performing their services and to carry on the Business as currently conducted.  
All material Permits held by Sellers: (i) are valid and in full force and effect and no Seller is in 
default under, or in violation of, any such Permit, except for such defaults or violations which 
would not reasonably be expected, individually or in the aggregate, to materially restrict or 
interfere with Buyer’s ability to operate the Business as currently operated and no suspension or 
cancellation of any such Permit is pending (other than pursuant to its terms) or, to Sellers’ 
Knowledge, threatened and (ii) subject to entry of the Sale Orders each such Permit may be 
transferred or reissued to Buyer in accordance with this Agreement and without the approval of 
any Person (other than the Bankruptcy Courts). 

(c) Each Seller, in relation to the Transferred Assets, is (and has been at all 
times during the past three (3) years) in compliance with all applicable Laws except as has not 
been, and would not be reasonably expected to be material, to the Business, taken as a whole. 
Except as set out in Section 3.6(c) of the Disclosure Letter, during the past three (3) years Sellers 
have not been charged with, nor received any notice that it is under investigation with respect to, 
and, to the Knowledge of Sellers, no Seller is otherwise now under investigation with respect to, 
any violation of any applicable Law or other requirement of a Governmental Authority. No Seller 
sells, or has ever sold, in relation to the Transferred Assets, any product or provided any services 
to any Governmental Authority. In respect to the Transferred Assets, no Seller is currently a party 
to or subject to any Contract with any Governmental Authority. Sellers are not debarred or 
suspended from doing business with any Governmental Authority.  

(d) Each Seller, and any such officer and director and, to the Knowledge of the 
Sellers, any agent acting on behalf of such Seller, in relation to the Transferred Assets, is in 
compliance and has since the Compliance Date complied with applicable anti-corruption Laws, 
including the U.S. Foreign Corrupt Practices Act of 1977, as amended (the “FCPA”), all national 
and international laws enacted to implement the Organization for Economic Co-operation and 
Development Convention on Combatting Bribery of Foreign Officials in International Business 
Transactions, and other similar Laws of those countries in which any Seller conducts business 
(collectively, “Anti-Corruption Laws”), and to Knowledge of the Sellers there are no unresolved 
investigations or claims concerning any Liability of Sellers with respect to such Laws. Each Seller 
has policies and procedures in place that are reasonably designed to (i) prevent, detect, and deter 
bribery and corruption in the conduct of the Business, and (ii) achieve compliance by the Business 
with all applicable anti-corruption Laws. 

(e) Each Seller, in relation to the Transferred Assets, is (and has been at all 
times during the past three (3) years) in compliance with all applicable Customs and International 
Trade Laws, and at no time has any Seller or, to Seller’s Knowledge, any Person acting on behalf 
of the Business committed any violation of the Customs and International Trade Laws of those 
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countries in which Sellers are engaged in the Business.  Except as set forth on Section 3.6(e) of 
the Disclosure Letter, the conduct of the Business and Sellers is, and during the past three (3) years 
has been, in all material respects, in compliance with all Laws governing or concerning the 
payment of all customs duties, countervailing duties, fees and charges applicable to and due with 
respect to all import transactions, including any countervailing or antidumping duties.  No 
products, goods, parts, or accessories imported in the course of engaging in the Business are or 
have been subject to any countervailing or antidumping duty investigation, order, notice or other 
proceeding by any Governmental Authority.  There are no material unresolved questions or claims 
concerning any Liability of any conduct in furtherance of the Business with respect to Customs 
and International Trade Laws applicable to the import or export of goods.  Without limiting the 
foregoing, neither Sellers nor, to Seller’s Knowledge, any Person acting on behalf of the Business 
has received any notice that it is subject to any civil or criminal investigation, audit or any other 
inquiry involving or otherwise relating to any alleged or actual violation of the Customs and 
International Trade Laws. 

(f) Each Seller, in relation to the Transferred Assets, is (and has been at all 
times during the past three (3) years) in compliance with all applicable Laws relating to the 
importation of materials into the countries in which the Sellers conduct the Business. The origin 
declarations made in furtherance of the Business are and, during the past three (3) years have been, 
accurate and based on the exercise of reasonable care.  Neither Sellers nor, to Seller’s Knowledge, 
any Person acting on behalf of the Business has received any written, or to the Knowledge of 
Sellers, oral, communication with respect to the conduct of the Business during the past three (3) 
years from any Governmental Authority that (i) excludes products or materials or (ii) asserts that 
any Seller owes additional duties, liquidated damages, penalties or fees.   

(g) Neither Sellers nor, to Seller’s Knowledge, any Person acting on behalf of 
the Business (i) has been or is designated on any list maintained by any U.S. governmental entity 
responsible for the implementation or enforcement of Customs and International Trade Laws (each 
such person a “Listed Person”), or (ii) is directly or indirectly 50 percent or more owned by, or 
otherwise controlled by or acting for (A) any Listed Person or (B) any Governmental Authority or 
Person that is the subject or target of a comprehensive embargo under Law, or (iii) is located, 
organized or resident in any country or territory that is the subject or target of a comprehensive 
embargo under Law (currently, Cuba, Iran, North Korea, Syria, and certain regions of Ukraine).  

Section 3.7 Litigation.  Except for Actions filed in the Bankruptcy Courts, there are no 
Actions pending or, to the Knowledge of the Sellers, threatened in writing against the Sellers that 
questions or challenges (i) the validity of this Agreement or the Ancillary Agreements,(ii) any 
action taken or proposed to be taken by the Sellers pursuant to this Agreement or Ancillary 
Agreements or in connection with the transactions contemplated by this Agreement, or (iii) the 
Intellectual Property rights owned by the Sellers or their Subsidiaries (excluding any objections, 
rejections, oppositions, or other such proceedings at the United States Patent and Trademark 
Office, the U.S. Copyright Office, or such other filing offices, domestic or foreign, challenging the 
registrability of such Intellectual Property). Except as set forth on Section 3.7 of the Disclosure 
Letter and except for Actions filed in the Bankruptcy Courts, there are no Actions pending or, to 
the Knowledge of the Sellers, threatened in writing against the Sellers that involves or affects the 
Transferred Assets or the Business. Except as set forth on Section 3.7 of the Disclosure Letter and 
except for Actions filed in the Bankruptcy Courts, there are no material Actions pending or, to the 
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Knowledge of the Sellers, threatened in writing against the Sellers based on, arising out of, in 
connection with or otherwise relating to (i) the non-payment of wages or other compensation to 
employees or (ii) violation of Law with respect to the employment or termination of employment 
of or failure to employ any individual. 

Section 3.8 Labor and Employment Matters. 

(a) No Seller is a party to or bound by a collective bargaining agreement.  

(b) Solely with respect to the Business, (i) there is no unfair labor practice 
charge or complaint pending or, to Sellers’ Knowledge, threatened against Sellers before the 
National Labor Relations Board or any similar Governmental Authority, (ii) no labor union, labor 
organization, works council or group of Employees has made a pending demand in writing for 
recognition or certification as the bargaining agent of the Employees, and there are no 
representation or certification proceedings or petitions seeking a representation proceeding 
presently pending or, to the Knowledge of Sellers, threatened to be brought or filed with the 
National Labor Relations Board or any similar Governmental Authority, (iii) to the Knowledge of 
Sellers, there are no pending or threatened union organizing or decertification activities and (iv) 
there are no pending or, to Sellers’ Knowledge, threatened strikes, work stoppages, lockouts, 
slowdowns or other material labor disputes, that, in each case of (i) through (iv), would reasonably 
be expected to be material to the Business, taken as a whole. 

(c) Solely with respect to the Business, each Seller is and for the past three (3) 
years has been in compliance with all applicable Laws respecting labor, labor relations, 
employment and employment practices, including but not limited to all Laws respecting collective 
bargaining, the terms and conditions of employment, wages, hours, equal employment 
opportunity, employment discrimination, worker classification (including the proper classification 
of workers as independent contractors and consultants, and employees as exempt or non-exempt 
for overtime pay), immigration, work authorization, occupational health and safety, workers’ 
compensation, vacation pay, the payment of social security and other employment Taxes, disability 
rights or benefits, plant closures and layoffs, affirmative action, labor relations, employee leave 
issues and unemployment insurance, in each case, except as would not reasonably be expected to 
be material to the Business, taken as a whole.   

Section 3.9 Real Property.  Section 3.9 of the Disclosure Letter sets forth a correct and 
complete legal description of each parcel of real property leased or sub-leased by any Seller (the 
“Leased Real Property”). The Leased Real Property constitutes all of the real property owned, 
leased, occupied or otherwise used in connection with the Business. 

Section 3.10 Intellectual Property. 

(a) A true, correct and complete list (in all material respects) of all (i) issued 
Patents and pending Patent applications, (ii) registered Trademarks and applications to register any 
Trademarks, (iii) registered Copyrights and applications for registration of Copyrights, and (iv) 
domain name registrations, in each case which is owned by any Seller and relates to the Business 
(the “Registered IP”) is set forth on Section 3.10(a) of the Disclosure Letter.  Sellers are the sole 
and exclusive owners of all material Intellectual Property included in the Transferred IP that is 
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owned or purportedly to be owned by such Seller or such Subsidiary, including all Registered IP, 
and all items of such Registered IP are subsisting, and, to the Knowledge of Sellers, valid and 
enforceable. No claim has been made or, to the Knowledge of Sellers, threatened alleging that any 
such Registered IP is invalid or unenforceable in whole or in part or challenging the use or of the 
Intellectual Property owned by a Seller or any Subsidiaries of the Sellers.  Except as disclosed on 
Section 3.10(a) of the Disclosure Letter, none of the Intellectual Property owned by a Seller or any 
Subsidiaries of the Sellers is subject to any outstanding order, judgment, or stipulation restricting 
the use thereof by any of the Sellers or any Subsidiary of any Seller. 

(b) The conduct of the Business (including the products and services sold or 
performed by the Sellers and their respective Subsidiaries in the conduct of the Business) and the 
use, practice or exploitation of the Transferred IP and other Intellectual Property as currently used, 
practiced or exploited by Sellers and any Subsidiaries of the Sellers in the conduct of the Business 
do not, to the Knowledge of the Sellers, infringe, misappropriate or otherwise violate (and, since 
January 1, 2021 have not infringed, misappropriated or otherwise violated) any Person’s 
Intellectual Property rights, and since January 1, 2021 there has been no such Action asserted or, 
to the Knowledge of Sellers, threatened against any Seller or any Subsidiary of such Seller. 

(c) Other than third-party commercial “off-the-shelf” software licensed by the 
Sellers or their Subsidiaries on standard terms and conditions and Intellectual Property that is 
governed by any Excluded Contract, the Transferred IP constitutes all material Intellectual 
Property used in, held for use or necessary for the conduct of the Business as currently conducted.  

(d) To the Knowledge of Sellers, no Person is infringing, misappropriating or 
otherwise violating in any material respect any Intellectual Property owned by or exclusively 
licensed to Sellers or any Subsidiary of any Seller that is a Transferred Asset or is used in or relates 
to the Business or the products and services of the Business, and since January 1, 2021, no such 
Actions have been asserted or threatened against any Person by any Seller or any Subsidiary of 
such Seller. 

(e) Sellers have taken commercially reasonable steps to safeguard and maintain 
the Transferred IP, including maintaining the confidentiality of all trade secrets and other material 
confidential or proprietary information related primarily to the Business, and none of such 
confidential or proprietary information has been disclosed other than to employees, contractors, 
representatives and agents of the Sellers and the Subsidiaries of the Sellers, and other third parties 
in connection with the operation of the Business, all of whom are bound by written confidentiality 
agreements. To the Knowledge of Sellers, no Person is in violation of any such agreement. 

Section 3.11 Tax Matters. 

Except as set forth in Section 3.11 of the Disclosure Letter:  

(a) All material Tax Returns required to be filed by or with respect to the 
Transferred Assets or the Business have been timely filed, and all such Tax Returns are true, 
correct and complete in all material respects.  Except for any Taxes that need not be paid pursuant 
to an Order of the Bankruptcy Courts or pursuant to the Bankruptcy Code or CCAA, subject to 
any obligation of Sellers under the Bankruptcy Code and the CCAA, all material Taxes due and 
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payable by or with respect to the Transferred Assets or the Business have been timely paid 
(whether or not shown as due on any Tax Return). 

(b) There is no action, suit, claim, deficiency, assessment, or audit pending, 
proposed in writing, or, to Sellers’ Knowledge, threatened in writing with respect to material Taxes 
of or relating to the Transferred Assets or the Business. 

(c) There are no Encumbrances for Taxes upon the Transferred Assets, other 
than Permitted Encumbrances. 

(d) No agreement, waiver, extension or consent regarding the application of the 
statute of limitations with respect to any material Taxes or material Tax Returns of or with respect 
to the Transferred Assets or the Business is outstanding, nor is there pending any request for such 
an agreement, waiver, extension or consent. 

(e) All material Taxes required to have been deducted, withheld, collected or 
deposited by the Sellers with respect to the Business have been timely deducted, withheld, 
collected or deposited and, to the extent required, have been paid or remitted to the relevant Tax 
authorities. 

(f) None of the Canadian Transferred Assets are owned by a Seller that is a 
non-resident of Canada for purposes of the Income Tax Act (Canada), other than such assets that 
are not “taxable Canadian property” or are “excluded property” of such other Sellers for purposes 
of section 116 of the Income Tax Act (Canada). 

(g) Solowave Design LP is a “Canadian partnership” for purposes of the Income 

Tax Act (Canada), and Solowave International Inc., Solowave Design Holdings Limited, and 
Solowave Design Inc. are not non-residents of Canada within the meaning of the Income Tax Act 

(Canada). 

The representations and warranties set forth in this Section 3.11 and Section 3.8(c) constitute the 
sole and exclusive representations and warranties of Seller with respect to Tax matters in 
connection with the Business and the Transferred Assets, and no other provision of this Agreement 
shall be deemed to address or include such matters. 

Section 3.12 Environmental Matters.   

(a) As of the date hereof, Sellers, the Transferred Assets and the Business are 
in compliance in all respects with all applicable Environmental Laws, which compliance includes, 
but is in no way limited to, compliance with the terms of, all Environmental Permits, except in 
each case, as such noncompliance would not be reasonably expected to have a Material Adverse 
Effect.   

(b) As of the date hereof, Sellers, the Transferred Assets and the Business are 
in possession of all material Environmental Permits required in connection with the lawful conduct 
or operation of the Business and the ownership or use of the Transferred Assets as currently 
operated.  There is no material claim or action currently pending or, to the Knowledge of Sellers, 
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threatened, that is or would reasonably be expected to result in the cancellation, revocation or other 
adverse or limiting modification of any such Environmental Permit. 

(c) There is no Environmental Claim pending or, to the Knowledge of Sellers, 
threatened against or affecting any Seller, Transferred Asset or the Business that would be 
reasonably expected to have a Material Adverse Effect.  There are no environmental conditions, 
including the presence of any Hazardous Material at the Leased Real Property, which would be 
reasonably likely to form the basis of any Liability of the Business, any Transferred Asset or of 
any Environmental Claim against or affecting any Seller or the Business that would be reasonably 
expected to have, a Material Adverse Effect. 

Section 3.13 Material Contracts. 

(a) Subject to requisite approvals from the Bankruptcy Courts, as applicable, 
and assumption by the applicable Seller of the applicable Contract in accordance with applicable 
Law and except as a result of the commencement of the Bankruptcy Cases, each Transferred 
Contract is in full force and effect and is a valid, binding and enforceable obligation of the 
applicable Seller and, to the Knowledge of Sellers, each of the other Parties thereto, except as may 
be limited by the Enforceability Exceptions.  Except as set forth on Section 3.13(a) of the 
Disclosure Letter, or as would not reasonably be expected to be material to the Business, taken as 
a whole, no Seller is in default, or is alleged by the counterparty thereto to have breached or to be 
in default, under any Transferred Contract, and, to the Knowledge of Sellers, the other party to 
each Transferred Contract is not in default thereunder.  No Transferred Contract has been canceled 
or otherwise terminated, and no Seller has received any notice from any Person regarding any such 
cancellation or termination. 

Section 3.14 Financial Statements.  

(a) True, correct and complete copies of (i) the audited consolidated balance 
sheets and statements of income, changes in shareholders’ equity and cash flow of KK OpCo and 
its Subsidiaries as of March 31, 2023, together with the auditor’s reports thereon (the “Audited 
Financial Statements”) and (ii) an unaudited consolidated balance sheets and statements of income, 
changes in shareholders’ equity and cash flow of the Sellers as of and for the 11-month period 
ended February 29, 2024 (the “Interim Financial Statements” and, together with Audited Financial 
Statements, the “Financial Statements”) have been provided to Buyer. The Financial Statements 
present fairly, in all material respects, the financial position, results of operations and cash flows 
of the Sellers as of the dates and for the periods indicated in such Financial Statements, have been 
prepared in all material respects, in accordance with the books of account and other financial 
records of the Sellers and have been prepared, in all material respects,  in conformity with GAAP 
(except, in the case of the Interim Financial Statements, for the absence of footnotes and other 
presentation items and for normal year-end adjustments that are not material individually or in the 
aggregate). 

Section 3.15 Accounts Receivable.  Sellers have not entered into any agreement to 
discount or accelerate the payment of the Transferred A/R.  The Transferred A/R has arisen from 
bona fide transactions entered into by the Sellers in the Ordinary Course of Business consistent 
with past practice and, other than A/R Dilution, are not subject in any material respect to claims 
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of set-off or other defenses or counterclaims other than normal cash discounts accrued in the 
Ordinary Course of Business. 

Section 3.16 Inventory.  On and as of the Execution Date, the level of inventory and raw 
materials (as of type, category, style, brand and description, and proportion to all Purchased 
Inventory) is in all material respects consistent with the level and mix set forth in the KK Inventory 
File as of the date hereof.   

Section 3.17 Certain Payments. Since the Compliance Date, no Seller (nor, to the 
Knowledge of Sellers, any of their respective Representatives) has, in violation of Anti-Corruption 
Laws, (a) used or is using any corporate funds for any illegal contributions, gifts, entertainment or 
other unlawful expenses relating to political activity; (b) used or is using any corporate funds for 
any direct or indirect unlawful payments to any foreign or domestic governmental officials or 
employees; (c) violated or is violating any provision of the FCPA; (d) established or maintained, 
or is maintaining, any unlawful fund of corporate monies or other properties; or I made any bribe, 
unlawful rebate, payoff, influence payment, kickback or other unlawful payment of any nature. 

Section 3.18 Competition Act; Cultural Business.  For purposes of subsection 110(2) of 
the Competition Act (Canada), each of (a) the total value of the Transferred Assets that are assets 
in Canada and (b) the gross revenues from sales prescribed by that subsection, each measured in 
accordance with the Competition Act (Canada) and the regulations thereunder as at Closing, will 
be less than the review threshold amount as determined pursuant to subsections 110(8) and 110(9) 
of the Competition Act (Canada). The Business does not include a “cultural business” as that term 
is defined in subsection 14.1(6) of the Investment Canada Act. 

Section 3.19 Financial Advisors.  Neither Buyer nor any Designated Buyer is and will 
become obligated to pay any fee or commission or like payment to any broker, finder, or financial 
advisor as a result of the consummation of the transactions contemplated by this Agreement based 
upon any arrangement made by or on behalf of Sellers.  

Section 3.20 Exclusivity of Representations and Warranties.  Notwithstanding the 
delivery or disclosure to Buyer or any of its Affiliates or Representatives of any documentation or 
other information (including any financial projections or other supplemental data), except for the 
representations and warranties expressly set forth in this Article III or in the officer’s certificate 
delivered pursuant to Section 2.10(b)(v), no Seller makes, or has made, (and each Seller and their 
respective Affiliates and Representatives, hereby disclaims) any express or implied representation 
or warranty with respect to the Business or with respect to the accuracy or completeness of any 
information provided, or made available, to Buyer or any of its Affiliates or Representatives, and 
Buyer and its Representatives are not relying on any representation, warranty or other information 
of any Seller or any Person except for those expressly set forth in this Article III or in the officer’s 
certificate delivered pursuant to Section 2.10(b)(v).  No Seller makes (and each Seller and their 
respective Affiliates and Representatives, hereby disclaims) any express or implied representation 
or warranty (including as to completeness or accuracy) to Buyer with respect to, and no Seller or 
any other Person shall be subject to any liability to Buyer or any other Person resulting from, any 
Seller or their respective Representatives providing, or making available, to Buyer or any of its 
Affiliates or its Representatives, or resulting from the omission of, any estimate, projection, 
prediction, data, budget, forecast, financial information, memorandum, prospect information, 
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presentation or any other materials or information, including any oral, written, video, electronic or 
other materials or information presented to or made available to Buyer in connection with 
presentations by KK OpCo’s management or information made available on any “data sites” or in 
the course of their due diligence investigation of the Business, the negotiation of this Agreement 
or the course of the transactions contemplated by this Agreement except as expressly set forth in 
this Article III or in the officer’s certificate delivered pursuant to Section 2.10(b)(v). 

ARTICLE IV 

 

REPRESENTATIONS AND WARRANTIES OF BUYER 

Buyer represents and warrants to Sellers as to only itself as follows: 

Section 4.1 Organization.  Buyer is duly organized, validly existing and in good 
standing under the Laws of the jurisdiction of its organization and has all necessary corporate (or 
equivalent) power and authority to perform its obligations hereunder and under any Ancillary 
Agreement. 

Section 4.2 Authority.  Buyer has the power and authority to execute and deliver this 
Agreement and each of the Ancillary Agreements to which it will be a party, to perform its 
obligations hereunder and thereunder and to consummate the transactions contemplated hereby 
and thereby.  The execution, delivery and performance by Buyer of this Agreement and each of 
the Ancillary Agreements to which it will be a party and the consummation by Buyer of the 
transactions contemplated hereby and thereby have been duly and validly authorized by all 
necessary corporate action and this Agreement has been, and upon its execution each of the 
Ancillary Agreements to which Buyer will be a party will have been, duly executed and delivered 
by Buyer and assuming due execution and delivery by each of the other Parties and thereto, this 
Agreement constitutes, and upon its execution each of the Ancillary Agreements to which Buyer 
will be a party will constitute, the legal, valid and binding obligations of Buyer, enforceable against 
Buyer in accordance with its respective terms, except as enforcement may be limited by applicable 
bankruptcy, insolvency, reorganization, moratorium or similar Laws affecting creditors’ rights 
generally and by general principles of equity (regardless of whether considered in a proceeding in 
equity or at law). 

Section 4.3 No Conflict; Required Filings and Consents. 

(a) Assuming that (x) entry is made by the Bankruptcy Courts of the Sale 
Orders, (y) the notices, authorizations, approvals, Orders, permits or consents set forth on 
Section 3.3(b) of the Disclosure Letter are made, given or obtained (as applicable) and (z) any 
filings required by any applicable federal or state securities or “blue sky” Laws are made, the 
execution, delivery and performance by Buyer of this Agreement and each of the Ancillary 
Agreements to which Buyer will be a party, and the consummation of the transactions 
contemplated hereby and thereby, or compliance by Buyer with any of the provisions hereof, do 
not and will not: 

(i) conflict with the Organizational Documents of Buyer; 
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(ii) conflict with or violate any Law applicable to Buyer or by which 
any property or asset of Buyer is bound or affected; 

(iii) conflict with or violate any Order of any Governmental Authority; 
or 

(iv) conflict with, result in any breach of, constitute a default (or an event 
that, with notice or lapse of time or both, would become a default) under, or give rise to a 
right of termination, modification, notice or cancellation or require any consent of any 
Person pursuant to, any Contract to which Buyer is a party. 

except, in each case of clauses (i) through (iv), as would not reasonably be expected to have, 
individually or in the aggregate, a material adverse effect on the ability of Buyer to perform its 
obligations under this Agreement; 

(b) Buyer is not required to file, seek or obtain any notice, authorization, 
approval, order, permit or consent of or with any Governmental Authority in connection with the 
execution, delivery and performance by Buyer of this Agreement and each of the Ancillary 
Agreements to which it will be a party or the consummation of the transactions contemplated 
hereby or thereby, except as would not reasonably be expected to have, individually or in the 
aggregate, a material adverse effect on the ability of Buyer to perform its obligations under this 
Agreement. 

Section 4.4 Absence of Litigation.  There is no Action pending or, to the knowledge of 
Buyer, threatened in writing, against Buyer that, if adversely determined, (a) would prevent or 
materially restrict, impede or delay the performance by Buyer of its obligations under this 
Agreement or (b) would reasonably be expected to have, individually or in the aggregate, a 
material adverse effect on the ability of Buyer to perform its obligations under this Agreement. 

Section 4.5 Qualification. 

(a) To the knowledge of Buyer, there exist no facts or circumstances that would 
cause, or be reasonably expected to cause, Buyer and/or its Affiliates not to qualify as “good faith” 
purchasers under Section 363(m) of the Bankruptcy Code. 

(b) As of the Closing, Buyer will be capable of satisfying the conditions 
contained in Sections 365(b)(1)(C) and 365(f)(2)(B) of the Bankruptcy Code with respect to the 
Transferred Contracts, if any, that are being transferred to it. 

Section 4.6 Brokers.  No broker, finder or investment banker is entitled to any fee, 
commission or expense from Buyer that would be payable by Sellers in connection with the 
transactions contemplated hereby. 

Section 4.7 Sufficient Funds; Solvency.  Buyer has, or will have available to it at the 
Closing, sufficient funds to satisfy all obligations of Buyer under this Agreement, including the 
payment of a portion of the Initial Cash Consideration and any associated expenses including to 
pay all fees, costs and expenses to be paid by Buyer related to the transactions contemplated 
hereby. Assuming the accuracy of the representation and warranties of the Sellers set forth in 
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Article III, Buyer is not insolvent (either because of its financial condition is such that the sum of 
its debts is greater than the fair value of its assets or because the present fair value of its assets will 
be less than the amount required to pay its probable liabilities on its debts as they become absolute 
and matured). Buyer and each Designated Buyer, as applicable, has or will have available to it at 
the Closing, sufficient access to capital to satisfy the Assumed Liabilities. Without limiting this 
Section 4.7, in no event shall the receipt or availability of any funds or financing be a condition to 
Closing or to any of Buyer’s obligations hereunder. 

Section 4.8 Exclusivity of Representations and Warranties. 

(a) Except for the representations and warranties expressly set forth in this 
Article IV, neither Buyer nor any other Person on behalf of Buyer makes (and Buyer, on behalf of 
itself, its Subsidiaries, and their respective Affiliates and Representatives, hereby disclaims), and 
KK Parent has not relied on, any express or implied representation or warranty with respect to 
Buyer, its Subsidiaries or any of their respective businesses, operations, properties, assets, 
liabilities or otherwise in connection with this Agreement or the transactions contemplated hereby, 
including as to the accuracy or completeness of any information. 

(b) Except for the representations and warranties expressly set forth in 
Article III or in the officer’s certificate delivered pursuant to Section 2.10(b)(v), Buyer 
acknowledges and agrees that (x) no Seller or any other Person on behalf of any Seller makes, or 
has made, any express or implied representation or warranty, at law or in equity, with respect to 
Sellers or with respect to the accuracy or completeness of any information provided, or made 
available, to Buyer or any of its Affiliates or Representatives, including with respect to its business, 
operations, assets (including the Transferred Assets), liabilities (including the Assumed 
Liabilities), conditions (financial or otherwise), prospects or otherwise in connection with this 
Agreement or the transactions contemplated by this Agreement, including any representation or 
warranty as to value, merchantability, fitness for any particular purpose or for ordinary purposes, 
and Buyer and its Representatives are not relying on any written or oral statement, representation, 
warranty, guaranty or other information of any Seller or any Person except for those expressly set 
forth in Article III or in the officer’s certificate delivered pursuant to Section 2.10(b)(v) or (y) no 
person has been authorized by Sellers or any other Person on behalf of Sellers to make any 
representation or warranty relating to the Business in connection with this Agreement, and if made, 
such representation or warranty shall not be relied upon by Buyer as having been authorized by 
such entity.  Without limiting the generality of the foregoing, Buyer acknowledges and agrees that 
no Seller or any other Person has made a representation or warranty (including as to completeness 
or accuracy) to Buyer with respect to, and no Seller or any other Person shall be subject to any 
liability to Buyer or any other Person resulting from, Sellers or their respective Representatives 
providing, or making available, to Buyer or any of its Affiliates or their respective Representatives, 
or resulting from the omission of, any estimate, projection, prediction, data, financial information, 
memorandum, presentation or any other materials or information, including any materials or 
information made available to Buyer and/or its Representatives in connection with presentations 
by KK OpCo’s management or information made available on any “data sites.” Buyer 
acknowledges that it has conducted, to its satisfaction, its own independent investigation of the 
condition (financial or otherwise), operations and business of Sellers and, in making its 
determination to proceed with the transactions contemplated by this Agreement, Buyer has relied 
solely on the results of its own independent investigation and representations and warranties set 
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forth in Article III or in the officer’s certificate delivered pursuant to Section 2.10(b)(v) and has 
not relied directly or indirectly on any materials or information made available to Buyer and/or its 
Representatives by or on behalf of any Seller.  Buyer acknowledges that, should the Closing occur, 
Buyer shall acquire its portion of the Business and the Transferred Assets, as set forth in this 
Agreement, without any surviving representations or warranties, on an “as is” and “where is” basis. 

ARTICLE V 

 

BANKRUPTCY COURT MATTERS 

Section 5.1 Debtors-in-Possession.  As of the Petition Date through the Closing, Sellers 
shall continue to operate their businesses as debtors-in-possession pursuant to the Bankruptcy 
Code and any Order of the Bankruptcy Courts.  

Section 5.2 Sale Orders.  The U.S. Sale Order shall among other things, (a) approve, 
pursuant to Sections 105, 363, and 365 of the Bankruptcy Code, (i) the execution, delivery and 
performance by Sellers of this Agreement, (ii) the sale of the Transferred Assets to Buyer on the 
terms set forth herein and free and clear of all Encumbrances (other than Permitted Encumbrances), 
and (iii) the performance by Sellers of their respective obligations under this Agreement; and (b) 
find that Buyer is a “good faith” purchaser within the meaning of Section 363(m) of the Bankruptcy 
Code and the sale is entitled to the protections afforded under Section 363(m) of the Bankruptcy 
Code. The Canadian Sale Order shall, among other things, (a) recognize and give full force and 
effect to the U.S. Sale Order in Canada pursuant to the CCAA, and (b) vest the Canadian 
Transferred Assets in and to the Buyer, free and clear of all Encumbrances other than the Permitted 
Encumbrances. 

Section 5.3 Cooperation with Respect to Approvals from the Bankruptcy Courts.  Buyer 
shall take such commercially reasonable actions as are reasonably requested by Sellers to assist in 
obtaining entry by the Bankruptcy Courts of the Sale Orders, including furnishing affidavits or 
other documents or information for filing with the Bankruptcy Courts for purposes of, among other 
things: (a) demonstrating that Buyer is a “good faith” purchaser within the meaning of Section 
363(m) of the Bankruptcy Code; and (b) establishing “adequate assurance of future performance” 
within the meaning of Section 365 of the Bankruptcy Code. 

Section 5.4 Bankruptcy Court Filings.   

(a) Sellers shall consult with Buyer concerning the Sale Orders and any other 
Orders of the Bankruptcy Courts entered after the date hereof relating to the transactions 
contemplated herein, and the bankruptcy proceedings in connection therewith. 

(b) Sellers shall provide Buyer with copies of any material applications, 
pleadings, notices, proposed Orders and other documents to be filed by Sellers in the Bankruptcy 
Cases that relate in any material respect to this Agreement, the Transferred Assets, or Buyer at 
least 24 hours prior to the making of any such filing or submission to the Bankruptcy Courts, and 
such documents shall be in form and substance acceptable to the Parties in their reasonable 
discretion to the extent of their respective consent rights set forth in Section 2 thereof. 

Case 24-80045-mvl11    Doc 249    Filed 06/25/24    Entered 06/25/24 15:51:51    Desc
Main Document      Page 83 of 131Electronically issued / Délivré par voie électronique : 28-Jun-2024

Toronto Superior Court of Justice / Cour supérieure de justice
       Court File No./N° du dossier du greffe : CV-24-00720035-00CL



 

48 
 

Section 5.5 Appeal of Sale Orders.  In the event an appeal is taken or a stay pending 
appeal is requested from any Sale Order, Sellers shall promptly notify Buyer of such appeal or stay 
request and provide Buyer a copy of the related notice of appeal or order of stay. Sellers shall also 
provide Buyer with written notice of any motion or application filed in connection with any appeal 
from either of such orders. In the event of an appeal of any Sale Order, Sellers shall, in consultation 
with Buyer, be primarily responsible for drafting pleadings and attending hearings as necessary to 
defend against the appeal. In such case, Sellers will provide Buyer with a draft copy of any filing 
or submission at least three (3) Business Days prior to the filing or submission to the applicable 
Bankruptcy Court and any such documents shall be in form and substance acceptable to the Parties 
to the extent of their respective consent rights set forth in Section 2 of the RSA. 

ARTICLE VI 

 

COVENANTS 

Section 6.1 Conduct of Business Prior to the Closing.  From the date of this Agreement 
until the Closing Date or earlier termination of this Agreement, 

(a) except (1) as otherwise expressly required by this Agreement, (2) as 
expressly set forth in Section 6.1 of the Disclosure Letter, (3) as required by Law (including the 
Bankruptcy Code) or required by any Order, (4) for any limitations on operations imposed by the 
Bankruptcy Courts, the Bankruptcy Code, the CCAA, the DIP Order, or the DIP Facility or the 
Prepetition Credit Agreement; or (5) with the prior written consent of Buyer (which shall not be 
unreasonably withheld, conditioned or delayed), from the date of this Agreement until the Closing 
Date or earlier termination of this Agreement, Sellers shall use commercially reasonable efforts to 
conduct the Business in the Ordinary Course of Business and preserve the material business 
relationships with customers, suppliers, distributors and others with whom Sellers deal in the 
Ordinary Course of Business (including timely payment of post-petition accounts payable, 
purchasing and maintaining appropriate levels of Inventory, performing all reasonably required 
maintenance and repairs, making capital expenditures and collecting receivables); 

(b) except (1) as otherwise expressly required by this Agreement (including 
with respect to a Qualifying Alternative Transaction), (2) as expressly set forth in Section 6.1 of 
the Disclosure Letter, (3) as required by Law (including the Bankruptcy Code) or required by any 
Order, (4) for any limitations on operations or requirements imposed by the Bankruptcy Courts, 
the Bankruptcy Code, the CCAA, the DIP Order, or the DIP Facility or the Prepetition Credit 
Agreement; or (5) with the prior written consent of Buyer (which shall not be unreasonably 
withheld, conditioned or delayed), from the date of this Agreement until the Closing Date or earlier 
termination of this Agreement, Sellers shall not: 

(i) sell, transfer, lease, sublease, license, abandon, encumber or 
otherwise dispose of any Transferred Assets other than immaterial dispositions thereof 
and/or Inventory sold or disposed of in the Ordinary Course of Business; 

(ii) acquire any corporation, partnership, limited liability company, 
other business organization or division thereof related to or affecting the Business or the 
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Transferred Assets or any material assets, except acquisitions of raw materials in the 
Ordinary Course of Business; 

(iii) fail to make payments in accordance with and as contemplated by 
the Prepetition Budget or the DIP Budget; 

(iv) enter into any joint venture agreement that involves a sharing of 
profits, cash flows, expenses or losses with other Persons related to or affecting the 
Business or the Transferred Assets; 

(v) (1) reject, terminate (other than by expiration in accordance with its 
terms), or materially amend any Transferred Contract or seek approval of the Bankruptcy 
Courts to do so, or (2) fail to use commercially reasonable efforts to oppose any action by 
a third party to so terminate (including any action by a third party to obtain approval of the 
Bankruptcy Courts to terminate) any Transferred Contract; 

(vi) make any loans, advances or capital contributions to, or investments 
in, any other Person (other than to a Seller in the Ordinary Course of Business); 

(vii) subject any of the Transferred Assets to any Encumbrance other than 
Permitted Encumbrances; 

(viii) incur, guarantee or assume any indebtedness for borrowed money, 
enter into any capital lease or guarantee any such indebtedness except for indebtedness 
under the DIP Facility or the Prepetition Credit Agreement; 

(ix) use the sale theme “going out of business”; 

(x) modify, amend, terminate or waive any rights under any Transferred 
Contract; 

(xi) change or modify any material accounting practice, policy or 
procedure, except as required by GAAP or applicable Law; 

(xii) except as required by applicable Law, (1) revoke or change any 
material Tax election or method of accounting with respect to Taxes, (2) make any material 
Tax election inconsistent with past practices and outside ordinary course of business, (3) 
file any amended Tax Return, (3) enter into any closing agreement or settle or compromise 
any material Tax claim or assessment, or (4) consent to any extension or waiver of the 
limitation period applicable to any claim or assessment with respect to Taxes; in each case 
to the extent such action could adversely affect Buyer or any of its Affiliates in a Tax period 
that ends after the Closing Date;  

(xiii) ship, sell or transfer any Inventory during the period that is between 
the Inventory Count and the Closing Date;  

(xiv) amend the DIP Budget; or 
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(xv) agree or commit to any of the foregoing; and 

(c) from the date of this Agreement until the Closing Date or earlier termination 
of this Agreement, Sellers shall use reasonable best efforts to clear any unapplied cash in respect 
of the Transferred A/R. 

Without in any way limiting any Party’s rights or obligations under this Agreement, the 
Parties understand and agree that (i) nothing contained in this Agreement shall give Buyer, 
directly or indirectly, the right to control or direct the operations of Sellers, or the Business 
prior to the Closing and (ii) prior to the Closing, Sellers shall exercise, consistent with, and 
subject to, the terms and conditions of this Agreement, complete control and supervision 
over the Business and their operations. 

Section 6.2 Covenants Regarding Information. 

(a) From the date hereof until the Closing Date or earlier termination of this 
Agreement, upon reasonable request, Sellers shall afford Buyer and its Representatives reasonable 
access to the properties, offices, plants and other facilities, books and records (including Tax books 
and records) of Sellers, solely with respect to the Business, and shall furnish Buyer with such 
financial, operating and other data and information, and access to all the officers, employees, 
customers, vendors, accountants and other Representatives of Sellers, solely with respect to the 
Business, as any Buyer may reasonably request in connection with the transactions contemplated 
by this Agreement.  Notwithstanding anything to the contrary in this Agreement, Sellers shall not 
be required to provide access to or disclose any information to any Buyer or its Representatives if 
(i) such access or disclosure is prohibited pursuant to the terms of a confidentiality agreement with 
a third party entered into prior to the date hereof, (ii) such access or disclosure would violate 
applicable Law, or (iii) such access or disclosure would adversely affect any attorney-client or 
other legal privilege or contravene and applicable Laws (the “Disclosure Limitations”); provided 
that the Parties shall reasonably cooperate in seeking to find a way to allow disclosure of such 
information to the extent doing so would not (in the good faith belief of Sellers after consultation 
with outside counsel) violate any such confidentiality agreement or applicable Law, or cause such 
privilege to be undermined with respect to such information. 

(b) The information provided pursuant to this Section 6.2 prior to Closing will 
be used solely for the purpose of effecting the transactions contemplated hereby, and will be 
governed by the terms and conditions of the Confidentiality Agreement, which Confidentiality 
Agreement shall not terminate upon the execution of this Agreement notwithstanding anything to 
the contrary therein.  The Confidentiality Agreement shall terminate automatically, and with no 
further action required of any party thereto, upon the Closing. No Seller makes any representation 
or warranty as to the accuracy of any information, if any, provided pursuant to this Section 6.2, 
and Buyer may not rely on the accuracy of any such information (and Buyer hereby knowingly 
and expressly disclaims any reliance with respect to any such information), except to the extent of 
the representations and warranties set forth in Article III or in the officer’s certificate delivered 
pursuant to Section 2.10(b)(v). 

(c) From and after the Closing, until the closing of the Bankruptcy Cases, Buyer 
will provide Sellers and their Representatives, with reasonable access, during normal business 
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hours, and upon reasonable advance notice, subject to reasonable denials of access or delays to the 
extent any such access would unreasonably interfere with the operations of either Buyer or the 
Business, to the books and records, including work papers, schedules, memoranda, and other 
documents (for the purpose of examining and copying) that are in its possession or reasonable 
control relating to its respective Transferred Assets, its respective Assumed Liabilities, or the 
Excluded Assets with respect to periods or occurrences prior to the Closing Date, for the purposes 
of (i) complying with the requirements of any Governmental Authority, including the Bankruptcy 
Courts, (ii) the closing of the Bankruptcy Cases and the wind down of Sellers’ estates (including 
reconciliation of claims and preparation of Tax Returns or other Tax proceedings and the functions 
of any trusts established under the Plan), (iii) complying with applicable Laws or (iv) other 
reasonable business purposes; provided that no Buyer shall be obligated to provide any such access 
that would, in the reasonable, good faith judgment of Buyer, conflict with the Disclosure 
Limitations.  Unless otherwise consented to in writing by KK OpCo, Buyer will not, for a period 
of three (3) years following the Closing Date, destroy, alter or otherwise dispose of any of such 
books and records without first offering to surrender to KK OpCo such books and records or any 
portion thereof that Buyer may intend to destroy, alter or dispose of. 

Section 6.3 Employee Matters. 

(a) Not later than three (3) Business Days prior to the Designation Deadline, 
Buyer shall provide (or cause an Affiliate to provide) to each Seller employee identified on 
Section 6.3 of the Disclosure Letter, an offer of employment which such employment shall 
commence as of the Closing, that provides for (i) a base annual salary or hourly wage rate, as 
applicable, that is not less than such employee’s base annual salary or hourly wage rate, as 
applicable, with the applicable Seller immediately prior to the Closing, and (ii) benefits 
comparable to those provided by Buyer to its similarly situated employees. Buyer shall use 
commercially reasonable efforts to ensure that each offer of employment executed by a Transferred 
Employee reflects a full release by such employee of any and all Liabilities, obligations and/or 
causes of action of or against any Seller and its Affiliates. At any time during the period 
commencing from the Effective Date until the Designation Deadline, Buyer may amend or revise 
the employee list on Section 6.3 of the Disclosure Letter in order to (i) add any employee employed 
by a Seller as of the date thereof, or (ii) remove any Seller employee based on such employee’s 
actions that would give rise to a for cause employment termination. Each Seller employee who 
receives and accepts (or is deemed with a base salary equal to or better than the Company’s existing 
terms to have accepted) Buyer’s (or an Affiliate of Buyer’s) offer of employment and who 
commences employment with Buyer or an Affiliate thereof on the Closing shall be a “Transferred 
Employee”. Sellers will reasonably cooperate with Buyer with respect to such employee matters. 
Buyer shall, or shall cause its Affiliate to, credit each Transferred Employee with the amount of 
paid time off accrued, but unused by such Transferred Employee as of the Closing Date. 

(b) Sellers shall retain all Liabilities relating to all unpaid wages, salaries, 
commissions and other compensation amounts, earned or accrued on or before the Closing Date 
by or in respect of all of their current and former employees, including the Transferred Employees.  
During the ninety (90) days from Closing, Buyer shall not, and shall cause its Affiliates not to, 
take any action that causes any Seller or Affiliate of Seller to incur Liabilities under the WARN 
Act. 
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(c) Nothing herein, expressed or implied, shall confer upon any Seller 
employees (or any of their beneficiaries or alternate payees) any rights or remedies (including any 
right to employment or continued employment, or any right to compensation or benefits for any 
period) of any nature or kind whatsoever, under or by reason of this Agreement or otherwise.  In 
addition, the provisions of this Section 6.3, are for the sole benefit of the parties to this Agreement 
and are not for the benefit of any third party. 

Section 6.4 Consents and Filings; Further Assurances. 

(a) Subject to the terms and conditions of this Agreement, each of the Parties 
shall, and shall cause its Subsidiaries to, use reasonable best efforts to cooperate with each other 
Party and to, promptly take, or cause to be taken, any and all actions, and to do, or cause to be 
done, all things necessary, proper or advisable under applicable Law or otherwise to consummate 
and make effective, in the most expeditious manner practicable, the transactions contemplated by 
this Agreement and the Ancillary Agreements, in accordance with the terms hereof and thereof.  
This Section 6.4(a) does not apply with respect to Taxes. 

(b) From time to time, whether at or following the Closing, Sellers and Buyer 
shall execute, acknowledge and deliver all such further conveyances, notices, assumptions and 
releases and such other instruments, and shall take such further actions, as may be necessary or 
appropriate to vest in Buyer all the right, title, and interest in, to or under its Transferred Assets, 
to provide Buyer and Sellers all rights and obligations to which they are entitled and subject 
pursuant to this Agreement and the Ancillary Agreements, and to otherwise make effective as 
promptly as practicable the transactions contemplated by this Agreement and the Ancillary 
Agreements.  Each of the Parties will take, or cause to be taken, all actions, and do, or cause to be 
done, all things necessary, proper or advisable under applicable Laws to cause all of the obligations 
imposed upon it in this Agreement to be duly complied with and to cause all conditions precedent 
to such obligations to be satisfied.  Notwithstanding the foregoing, nothing in this Section 6.4 shall 
(a) require Sellers or Buyer or any of their Affiliates to make any expenditure or incur any 
obligation on their own or on behalf of any other Party (unless funds in the full amount thereof are 
advanced by such other Party in cash) or (b) prohibit Sellers or any of their Affiliates from ceasing 
operations or winding up its affairs following the Closing. 

(c) Sellers and Buyer shall cooperate with each other and, as promptly as 
practicable after the date of this Agreement, take, or cause to be taken, all reasonable actions, and 
do, or cause to be done, all reasonable things necessary, proper or advisable under applicable Laws 
to obtain the transfer or reissuance to the applicable Buyer of all Environmental Permits necessary 
to lawfully own and operate the Business and Transferred Assets.  The Parties shall take, or cause 
to be taken, all reasonable actions, and do, or cause to be done, all reasonable things necessary, 
proper or advisable under applicable Laws to (i) respond promptly to any requests for additional 
information made by such agencies, (ii) participate in any hearings, settlement proceedings or other 
proceedings ordered with respect to applications to transfer or reissue such Environmental Permits, 
and (iii) cause regulatory approval to be obtained as soon as practicable after the date of filing.  
Each Party will bear its costs of the preparation and review of any such filing.  Sellers and Buyer 
shall have the right to review in advance all characterizations of the information relating to the 
transactions contemplated by this Agreement which appear in any filing made in connection any 
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filings to transfer the Environmental Permits and the filing Party shall consider in good faith any 
revisions reasonably requested by the non-filing Party. 

(d) Following Closing, Sellers shall cooperate with Buyer’s reasonable requests 
with respect to the investigation and prosecution of any Actions related primarily to the Business 
or the Transferred Assets (other than in connection with disputes between the Parties), including 
taking, or causing to be taken, all actions, and doing, or causing to be done, all things necessary, 
proper or advisable under applicable Laws to furnish all reasonably available information and 
testimony, to arrange discussions with, and the calling as witnesses of, officers, directors, 
employees, agents and Representatives, and to provide other reasonable assistance in connection 
with any such Actions, with such cooperation to be at the cost and expense of the requesting Buyer.   

Section 6.5 Refunds and Remittances. 

(a) After the Closing: (i) if Sellers or any of their Affiliates receive any refund 
or other amount that is a Transferred Asset or is otherwise properly due and owing to a Buyer in 
accordance with the terms of this Agreement, Sellers promptly shall remit, or shall cause to be 
remitted, such amount to Buyer in accordance with this Agreement and (ii) if any Buyer or any of 
its Affiliates receive any refund or other amount that is an Excluded Asset or is otherwise properly 
due and owing to Sellers or any of their Affiliates in accordance with the terms of this Agreement, 
Buyer promptly shall remit, or shall cause to be remitted, such amount to Sellers in accordance 
with this Agreement. 

(b) In the event that, from and after the Closing, (i) Sellers or any of their 
Affiliates have retained ownership of a Transferred Asset, then, for no additional consideration to 
Sellers or any of their Affiliates, Sellers shall, and shall cause their controlled Affiliates to, convey, 
assign or transfer promptly such Transferred Asset to the applicable Buyer or its designees in 
accordance with this Agreement, and the Parties shall execute all other documents and instruments, 
and take all other lawful actions reasonably requested, in order to convey, assign and transfer such 
Transferred Asset to the applicable Buyer or its designees in accordance with this Agreement, (ii) 
any Excluded Asset has been conveyed to or is received by a Buyer, then, without any 
consideration payable to Buyer or any of its Affiliates, Buyer shall convey, assign or transfer 
promptly such Excluded Asset to Sellers in accordance with this Agreement, and the Parties shall 
execute all other documents and instruments, and take all other lawful actions reasonably 
requested, in order to convey, assign and transfer such Excluded Asset to Sellers or their designees 
in accordance with this Agreement. 

Section 6.6 Public Announcements and Communications.  From the date hereof through 
the Closing Date, neither Buyer, on the one hand, nor Sellers, on the other hand, shall issue any 
public report, statement, press release or otherwise make any public statement regarding this 
Agreement or the transactions contemplated hereby, without the prior written consent of Buyer 
and KK OpCo, unless otherwise required by applicable Law, in which case such Party shall 
coordinate and consult with the other Party with respect to the timing, basis, scope and content 
before issuing any such report, statement or press release; provided, however, that nothing in this 
Section 6.6 shall (a) prohibit or delay any required filing or other disclosure with the Bankruptcy 
Courts, or any other Governmental Authority or otherwise hinder either KK OpCo’s or its 
Representatives’ ability to timely comply with all Laws (including the Bankruptcy Code, the 
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CCAA and the WARN Act), (b) prohibit any public announcement containing information that is 
otherwise generally available to the public (including as a result of any filing or other disclosure 
with the Bankruptcy Courts, or any other Governmental Authority) or (c) delay or prohibit any 
WARN Act-related notice issued by KK OpCo. Until the Closing Date, Buyer and Sellers shall 
use commercially reasonable efforts to develop mutually agreeable messaging for any 
communications to employees, customers, vendors or suppliers, or as may be necessary to obtain 
any required third party consent or approval in connection with this Agreement. Sellers shall 
consult with Buyer before any material communications (other than those made in the Ordinary 
Course of Business) to any employees, customers, vendors or suppliers, or as may be necessary to 
obtain any required third party consent or approval in connection with this Agreement. 

Section 6.7 Collection of Accounts Receivable.  Subject to the terms of the DIP Order: 

(a) As of the Closing Date, each Seller hereby (i) authorizes Buyer and any 
Buyer designee to open any and all mail addressed to any Seller relating to the Business or the 
Transferred Assets and delivered to the offices of the Business or otherwise to Buyer or any Buyer 
designee if received on or after the Closing Date and (ii) appoints Buyer, any Buyer designee or 
its attorney-in-fact to endorse, cash and deposit any monies, checks or negotiable instruments 
received by Buyer of any Buyer designee after the Closing Date with respect to Transferred A/R 
or accounts receivable relating to work performed or products delivered by Buyer after the Closing, 
as the case may be, made payable or endorsed to any Seller or Seller’s order, for Buyer’s or any 
Buyer designee’s own account. 

(b) As of the Closing Date, each Seller agrees that any monies, checks or 
negotiable instruments received by any Seller after the Closing Date with respect to Transferred 
A/R or accounts receivable relating to work performed by Buyer after the Closing, as the case may 
be, shall be held in trust by such Seller for Buyer’s or any Buyer designee’s benefits and accounts, 
and promptly upon receipt by a Seller of any such payment, such Seller shall pay over to Buyer or 
their designee the amount of such payments without any right of set off or reimbursement. 

(c) Without limiting the foregoing, Sellers will, and will cause their respective 
Subsidiaries and Affiliates to, deposit into the bank account designated by the Buyer (the 
“Designated A/R Account”) within one (1) Business Day after receipt all amounts received by 
Sellers or their respective Subsidiaries and Affiliates constituting Transferred A/R.  Sellers will, 
and will cause their respective Subsidiaries and Affiliates to, deliver written instructions no later 
than one (1) Business Day following the Closing to all customers with accounts receivable 
constituting Transferred A/R to deliver all payments with respect thereto directly to the Designated 
A/R Account.  Sellers will maintain their bank accounts to accept any Transferred A/R for 120 
days following the Closing. 

(d) As of the Closing Date, Buyer or any Buyer designee shall have the sole 
authority to bill and collect Transferred A/R and accounts receivable relating to work performed 
by Buyer after the Closing. 

(e) Notwithstanding anything to the contrary contained hereto, any Designated 
Buyers that acquire any Transferred A/R hereunder shall be express third-party beneficiaries of 
this Section 6.7. 
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Section 6.8 Intercompany Accounts and Arrangements.  Effective prior to the Closing, 
all outstanding intercompany accounts, whether payables or receivables, between any Seller, on 
the one hand, and any Subsidiary of Sellers, on the other hand, shall be settled in full without any 
cash payment required to be made, and shall be of no further force and effect, in each case, without 
Liability to the Business, Buyer, or the Sellers at or after the Closing. 

Section 6.9 In-Transit Inventory.  Any Inventory of Sellers that is not located in Canada, 
the United States or Australia as of the date hereof and does not constitute Excluded Specified 
Inventory shall be referred to herein as “Foreign Inventory”.  Foreign Inventory shall only be 
included in the definition of the Purchased Inventory for the purposes of the Closing to the extent 
it has been imported to and has cleared customs in the United States as of the Closing.  Any Foreign 
Inventory that is in-transit to the United States as of the Closing shall be referred to herein as “In-
Transit Inventory”, and shall only be purchased by Buyer in accordance with the terms of this 
Section 6.9.  Seller will, or will cause a designee to, (i) serve as the importer of record for such In-
Transit Inventory, (ii) exercise commercially reasonable efforts to import such In-Transit 
Inventory into the United States and (iii) exercise commercially reasonable efforts to cause such 
In-Transit Inventory to clear through United States customs. At Closing, Buyer will deposit into 
escrow with Escrow Agent an amount equal to the Purchased Inventory Payment Amount 
applicable to such In-Transit Inventory plus the estimated customs, duties/tariffs and transportation 
costs attributable to such In-Transit Inventory as mutually agreed by the Parties (such escrowed 
amount, the “In-Transit Inventory Escrow Amount”). Upon successful importation of such In-
Transit Inventory, Seller will provide Buyer with a detailed accounting of all out-of-pocket, 
documented customs, duties/tariffs and transportation costs attributable to such In-Transit 
Inventory. Within five (5) Business Days of Buyer’s receipt of such accounting, Buyer and KK 
OpCo will promptly deliver a joint written instruction to the Escrow Agent instructing Escrow 
Agent to release the amount of the In-Transit Inventory Escrow Amount attributable to such 
successfully imported In-Transit Inventory (the “In-Transit Inventory Consideration”). If any such 
In-Transit Inventory has not cleared customs within one-hundred twenty (120) days following the 
Closing (excluding any delays caused by force majeure or other delays outside of the reasonable 
control of any party), such In-Transit Inventory shall be retained by the applicable Seller (the 
“Excluded In-Transit Inventory”) and the corresponding portion of the In-Transit Inventory 
Escrow Amount shall be returned to Buyer. Buyer shall not, and Buyer shall cause each of its 
Affiliates and Representatives not to, interfere with or impede, in any manner whatsoever, the 
process by which any Seller (or any Representative thereof) transports, exports, imports, pays 
duties or fees with respect to, ships, moves or otherwise interacts with any In-Transit Inventory. 

Section 6.10 Exclusivity.  Except as provided in Section 6(b) of the RSA, the Sellers will 
not, and will direct their Affiliates not to, directly or indirectly, through any Representative of any 
of them or otherwise, initiate, solicit or encourage (including by way of furnishing non-public 
information or assistance), or enter into negotiations or discussions of any type, directly or 
indirectly, or enter into a confidentiality Contract, letter of intent or purchase Contract, merger 
Contract or other similar Contract with any Person other than Buyer with respect to a sale of all or 
any substantial portion of the assets of any Seller, or a merger, consolidation, business 
combination, sale of all or any substantial portion of the equity any Seller, or the liquidation or 
similar extraordinary transaction with respect to any Seller. The Sellers will notify Buyer as 
promptly as practicable of any inquiry or proposal by a third party to do any of the foregoing that 
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the Sellers or any of their Affiliates or any of their respective Representatives may receive relating 
to any of such matters.  

Section 6.11 Name Change.  Except as necessary to effect the transactions contemplated 
by this Agreement, including the winding down of the Business and any Subsidiary of any Seller, 
from and after the Closing, the Sellers and their Affiliates shall cease using any Transferred IP 
related to the Business as well as the names set forth on Section 6.11 of the Disclosure Letter or 
any derivation thereof. Each Sale Order shall effectuate a change to the caption of the applicable 
Bankruptcy Case to exclude the words “KidKraft.” In addition, Buyer hereby grants to the Sellers 
and their Subsidiaries a limited, non-exclusive, worldwide, irrevocable, sublicensable, non-
transferable, fully paid-up, right and license to use the Transferred IP, solely as necessary to effect 
the transactions contemplated herein, including the winding down of the Business and any 
Subsidiary of any Seller. 

ARTICLE VII 

 

TAX MATTERS 

Section 7.1 Transfer Taxes.  The Purchase Price and any other consideration payable 
under this Agreement are exclusive of Transfer Taxes. Any and all sales, harmonized sales, use, 
property transfer or gains, real estate or land transfer or gains, documentary, stamp, registration, 
recording, filing, value-added, goods and services or other similar Taxes (including any Canadian 
federal goods and services tax or harmonized sales tax payable under Part IX of the ETA, or any 
similar taxes payable under applicable Canadian provincial legislation ) (“Transfer Taxes”) 
payable by Buyer  solely as a result of the sale or transfer of the Transferred Assets and the 
assumption of the Assumed Liabilities pursuant to this Agreement shall be borne by Buyer. Sellers 
and Buyer shall use commercially reasonable efforts and cooperate in good faith to mitigate, 
reduce, or eliminate any such Transfer Taxes and the appropriate Party shall provide the 
information and documentation that is necessary to obtain any available exemptions or relief 
including the information required under subsection 169(4) of Part IX of the ETA (which shall be 
provided by the Seller(s) registered for goods and services tax/harmonized sales tax) and any other 
documentation necessary in connection with recovery by the Buyer of  Transfer Taxes.  Buyer 
shall prepare and file all necessary Tax Returns or applicable elections and other documents with 
respect thereto and, if reasonably requested or required by applicable Law, the Sellers will, and 
will cause their Affiliates to, join in the execution of any such Tax Returns and other 
documentation. Buyer shall promptly provide a copy of any such Tax Returns or other documents 
to Sellers. To the extent that Sellers do not provide a provincial sales or retail sales tax clearance 
certificate(s) that is required under applicable Law, Sellers shall indemnify Buyer for any Tax 
liability (including penalties and interest) that is assessed against Buyer arising from the failure of 
the particular Seller(s) to provide such certificate(s) 

Section 7.2 Tax Cooperation.  Buyer and Sellers agree to furnish or cause to be 
furnished to each other, upon reasonable request, as promptly as practicable, such information 
(including access to books and records relating to Taxes) and assistance relating to the Business, 
the Transferred Assets and the Assumed Liabilities as is reasonably necessary for determining any 
Liability for Taxes, filing a Tax Return, making any election relating to Taxes, the claiming or 
recovery of any Transfer Taxes, preparing for any audit by any Governmental Authority or 
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prosecuting or defending any claim, suit or proceeding relating to any Tax.  Any reasonable 
expenses incurred in furnishing such information or assistance pursuant to this Section 7.2 shall 
be borne by the requesting Party. 

Section 7.3 Straddle Period Allocation. The Sellers shall be allocated and bear all Non-
Income Taxes attributable to (A) any Tax period ending on or prior to the Closing Date, and (B) 
the portion of any Straddle Period ending on the Closing Date, and (ii) Buyer shall be allocated 
and bear all Non-Income Taxes attributable to (A) any Tax period beginning after the Closing Date 
and (B) the portion of any Straddle Period beginning after the Closing Date. For purposes of 
determining the allocation of Non-Income Taxes set forth in the first sentence of this Section 7.3, 
(i) Non-Income Taxes that are based upon or related to sales or receipts imposed on a transactional 
basis (other than Non-Income Taxes described in (ii)) shall be allocated to the period in which the 
transaction giving rise to such Non-Income Taxes occurred, and (ii) Non-Income Taxes that are 
ad valorem, property or other Non-Income Taxes imposed on a periodic basis pertaining to a 
Straddle Period shall be allocated on a per diem basis between Buyer and Sellers as of the Closing 
Date, and the amount of such Non-Income Taxes for which Sellers are allocated shall be equal to 
the amount of the Non-Income Tax for the applicable Straddle Period multiplied by a fraction, the 
numerator of which is the number of days from the beginning of the period through and including 
the Closing Date and the denominator of which is the entire number of days in the period. For the 
avoidance of doubt, any Non-Income Taxes for which Sellers are liable under this Section 7.3 shall 
not constitute Assumed Liabilities. 

Section 7.4 Section 22 Tax Election.  At the reasonable request of Buyer and to the 
extent this election is available under applicable Law, Buyer and each Canadian Seller (as 
applicable) agree to elect jointly on or before the date on which such election is required to be 
made in accordance with applicable Law, in the prescribed form under Section 22 of the Income 
Tax Act (Canada) (and any equivalent or corresponding provision under applicable provincial 
legislation) as to the sale of the Transferred A/R described in Section 22 of the Income Tax Act 
(Canada) (and any equivalent or corresponding provision under applicable provincial or territorial 
legislation) and to designate in such election an amount equal to the portion of the Purchase Price 
allocated to such Transferred Assets pursuant to Section 2.11 as the consideration paid by Buyer 
therefor. Each of Buyer and Canadian Seller shall prepare and file their respective Tax returns in 
a manner consistent with such election. 

Section 7.5 Subsection 20(24) Tax Election.  Buyer and each Canadian Seller (as 
applicable) acknowledge that Canadian Seller is transferring Transferred Assets to Buyer with a 
value equal to the amount set out in the Allocation in consideration for Buyer assuming prepaid 
obligations of Canadian Seller to deliver goods or provide services in the future. At the reasonable 
request of Buyer, Canadian Seller and Buyer will, if applicable, execute and file, on a timely basis 
and using any prescribed form, a joint election under subsection 20(24) of the Income Tax Act 
(Canada) and any equivalent or corresponding provision under applicable provincial legislation as 
to such assumption hereunder, and prepare their respective Tax Returns in a manner consistent 
with such joint election. 

Section 7.6 Canadian Transferred Assets.  At least thirty (30) days prior to the Closing, 
Sellers shall deliver or cause to be delivered to Buyer a schedule listing all Transferred Assets of 
the Sellers (other than the Canadian Sellers) that are located in Canada or used or held by the 
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Sellers in a business carried on in Canada, including, for greater certainty, property that this 
“excluded property” for the purposes of section 116 of the Income Tax Act (Canada). This schedule 
shall contain reasonable details regarding the description such Transferred Assets and their 
physical location. 

Section 7.7 Tax Registrations.  At least thirty (30) days prior to the Closing, Sellers shall 
deliver or cause to be delivered to the Buyer a schedule listing all of the Sellers’ registrations for 
goods and services tax, harmonized sales tax and provincial sales tax, including the applicable tax 
registration numbers. If the Sellers have determined that such registrations are not applicable to 
the Sellers, the Sellers shall provide a certification that it is not registered, or required to be 
registered, for goods and services tax, harmonized sales tax and/or provincial sales tax purposes, 
and is not required to collect and remit such taxes, as the case may be. 

ARTICLE VIII 

 

CONDITIONS TO CLOSING 

Section 8.1 General Conditions.  The respective obligations of Buyer and Sellers to 
consummate the Closing shall be subject to the satisfaction, at or prior to the Closing, of each of 
the following conditions, any of which may, to the extent permitted by applicable Law, be waived 
in writing by any Party in its sole discretion (provided that such waiver shall only be effective as 
to the obligations of such Party): 

(a) No Governmental Authority shall have enacted, issued, promulgated, 
enforced or entered any Law or Order (whether temporary, preliminary or permanent), or shall 
have initiated and be actively pursuing any legal proceedings seeking any such Order, that enjoins, 
restrains, makes illegal or otherwise prohibits the consummation of the transactions contemplated 
by this Agreement or the Ancillary Agreements (any such Law or Order, a “Legal Restraint”). 

(b) The Bankruptcy Courts shall have entered the Sale Orders, and the Sale 
Orders shall not have been stayed, reversed or modified in a manner materially adverse to Buyer 
without the consent of Buyer. 

Section 8.2 Conditions to Obligations of Sellers.  The obligations of Sellers to 
consummate the transactions contemplated by this Agreement shall be subject to the satisfaction, 
at or prior to the Closing, of each of the following conditions, any of which may be waived in 
writing by KK OpCo in its sole discretion: 

(a) The representations and warranties of Buyer contained in this Agreement 
shall be true and correct in all material respects as of the date of this Agreement and at and as of 
the Closing with the same force and effect as if made at and as of the Closing (other than those 
representations and warranties that address matters only as of a particular date or only with respect 
to a specific period of time, which need only be true and correct in all material respects as of such 
date or with respect to such period). 

(b) Buyer shall have performed or complied in all material respects with all 
agreements and covenants required by this Agreement to be performed or complied with by Buyer 
on or prior to the Closing Date. 
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(c) Sellers shall have received the documents listed in Section 2.10(c). 

Section 8.3 Conditions to Obligations of Buyer.  The obligations of Buyer to 
consummate the transactions contemplated by this Agreement shall be subject to the satisfaction, 
at or prior to the Closing, of each of the following conditions, any of which may be waived only 
in a writing executed by Buyer in its sole discretion: 

(a) Representations and Warranties.  

(i) The representations and warranties of Sellers contained in this 
Agreement (as qualified (but not expanded) by any section of the Disclosure Letter that is 
amended, supplemented or modified following the Execution Date in accordance with the 
terms of this Agreement), other than the Fundamental Representations of Sellers, shall be 
true and correct (without giving effect to any “materiality” or “Material Adverse Effect” 
qualifiers set forth therein) as of the date of this Agreement and at and as of the Closing 
with the same force and effect as if made at and as of the Closing (other than those 
representations and warranties that address matters only as of a particular date or only with 
respect to a specific period of time, which need only be true and correct (without giving 
effect to any “materiality” or “Material Adverse Effect” qualifiers set forth therein) as of 
such date or with respect to such period), in each of the foregoing cases, except where the 
failure of such representations and warranties to be true and correct at such time would, 
either individually or in the aggregate, not constitute a Material Adverse Effect.  

(ii) The Fundamental Representations of Sellers contained in this 
Agreement (as qualified (but not expanded) by any section of the Disclosure Letter that is 
amended, supplemented or modified following the Execution Date in accordance with the 
terms of this Agreement) shall be true and correct in all respects (other than de minimis 
inaccuracies) as of the date of this Agreement and at and as of the Closing with the same 
force and effect as if made at and as of the Closing (other than those Fundamental 
Representations of Sellers that address matters only as of a particular date or only with 
respect to a specific period of time, which need only be true and correct as of such date or 
with respect to such period). 

(b) Sellers shall have performed or complied in all material respects with all 
agreements and covenants required by this Agreement to be performed or complied with by it at 
or prior to the Closing. 

(c) No Material Adverse Effect shall have occurred after the date of this 
Agreement. 

(d) Buyer shall have received the documents listed in Section 2.10(b). 

(e) Sellers shall have performed or complied in all material respects with all 
agreements and covenants required by the RSA to be performed or complied with by RSA at or 
prior to the Closing and the RSA shall be in full force. 

Section 8.4 Information Officer’s Certificate.  When the conditions to Closing set forth 
in this Article VIII have been satisfied and/or waived by Sellers and Buyer, as applicable, Sellers 
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and Buyer will each deliver to the Information Officer the applicable Conditions Certificate. Upon 
receipt of each of the Conditions Certificates, the Information Officer shall (a) issue forthwith the 
Information Officer’s Certificate concurrently to Sellers and Buyer (with a copy legal counsel for 
the DIP Agent), at which time the Closing will be deemed to have occurred, and the Canadian 
Transferred Assets shall vest in and to Buyer (or its permitted designee) pursuant to the Canadian 
Sale Order, and (b) file as soon as practicable a copy of the Information Officer’s Certificate with 
the CCAA Court (and shall provide a true copy of such filed certificate to Sellers, Buyer and 
Gordon Brothers). The Parties hereto acknowledge and agree that the Information Officer shall be 
entitled to file the Information Officer’s Certificate with the CCAA Court without independent 
investigation upon receiving the Conditions Certificates, and the Information Officer will be 
relying exclusively on the basis of the Conditions Certificates and without any obligation 
whatsoever to verify the satisfaction or waiver of the applicable conditions and shall have no 
liability to Sellers or Buyer or any other Person as a result of filing the Information Officer’s 
Certificate upon receiving such Conditions Certificates. 

ARTICLE IX 

 

TERMINATION 

Section 9.1 Termination.  This Agreement may be terminated at any time prior to the 
Closing: 

(a) by mutual written consent of both Buyer and KK OpCo; 

(b) by either KK OpCo or Buyer, if: 

(i) a Legal Restraint is in effect that has become final and 
nonappealable; provided that no Party may terminate this Agreement pursuant to this 
Section 9.1(b)(i) whose breach of any of its representations, warranties, covenants or 
agreements contained herein results in such Legal Restraint;  

(ii) the Closing shall not have occurred on or before July 19, 2024 (the 
“Outside Date”); provided that no Party shall be permitted to terminate this Agreement 
pursuant to this Section 9.1(b)(ii) if (A) the failure of the Closing to have occurred by the 
Outside Date was caused by the breach of such Party with respect to any obligation or 
condition of this Agreement or (B) another Party has commenced appropriate proceedings 
to enforce its rights pursuant to Section 10.15, and, thereafter, uses commercially 
reasonable efforts to prosecute such proceeding or proceedings(s); 

(iii) the RSA is terminated as to all parties thereof in accordance with its 
terms, unless such termination was following such Party’s breach of the RSA; 

(iv) if Sellers consummate any Qualifying Alternative Transaction. 

(c) by Buyer, if: 

(i) at any time, Sellers shall have breached or violated any of their 
representations, warranties or covenants set forth in this Agreement in a manner that would 
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prevent the satisfaction of the conditions to Closing set forth in Section 8.3(a) or 
Section 8.3(b), and (except in the case of a breach of the obligation to close within two (2) 
Business Days after the date contemplated in Section 2.10, in which case such two (2) 
Business Day period shall apply) such breach or violation shall not have been cured by the 
earlier of ten (10) days after written notice thereof has been given by Buyer to Seller and 
the Outside Date; provided that Buyer shall not be entitled to terminate the Agreement 
pursuant to this Section 9.1(c)(i) if Buyer is then in breach of any of its obligations under 
this Agreement such that the conditions in Section 8.2(a) or (b) would not be satisfied; 

(ii) (x) the U.S. Bankruptcy Court has not entered an interim DIP Order 
within three (3) Business Days after the Petition Date; (y) the U.S. Bankruptcy Court has 
not entered a final DIP Order within thirty (30) days after the Petition Date; or (z) Gordon 
Brothers fails to fund the DIP Facility when required, and each such event remains uncured 
(to the extent curable) for a period of five (5) Business Days; provided that, with respect to 
clause (y), such time period shall be subject to reasonable extensions (not to exceed 45 
days following the Petition Date) so long as Sellers and Gordon Brothers are using 
commercially reasonable efforts to cause the prompt entry of the DIP Order and the funding 
of the DIP Facility;  

(iii) the Chapter 11 Case is dismissed or converted to a case under 
chapter 7 of the Bankruptcy Code, and neither such dismissal nor conversion expressly 
contemplates the transactions provided for in this Agreement or the CCAA Recognition 
Proceedings are dismissed; 

(iv) Sellers withdraw or seek authority to withdraw the Sale Orders; or 

(v) (A) any Seller enters into one or more Qualifying Alternative 
Transactions with one or more Persons or (B) Sellers publicly announce any plan of 
reorganization or plan of liquidation or support any such plan filed by any third party, other 
than, in the case of this clause (B), any such plan that includes a conversion of any of the 
Chapter 11 Cases to chapter 7 of the Bankruptcy Code or that would not prevent or 
materially delay the Closing from occurring in accordance with the terms of this 
Agreement. 

(d) by KK OpCo at any time if:  

(i) (x) Buyer shall have breached or violated any of its representations, 
warranties or covenants set forth in this Agreement in a manner that would prevent the 
satisfaction of the conditions to Closing set forth in Section 8.2(a) or Section 8.2(b), as the 
case may be, or (y) Buyer shall have materially breached any Sale Order, and in each case, 
(except in the case of a breach of the obligation to close within two (2) Business Days after 
the date contemplated in Section 2.10, in which case such two (2) Business Day period 
shall apply) such breach or violation shall not have been cured within ten (10) days after 
written notice thereof has been given by KK OpCo to Buyer, provided that KK OpCo shall 
not be entitled to terminate the Agreement pursuant to this Section 9.1(d)(i) if any Seller is 
then in breach of any of its obligations under this Agreement such that the conditions in 
Section 8.3(a) or (b) would not be satisfied; or 
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(ii) the board of directors or board of managers, as applicable, of any 
Seller determines, in good faith based upon advice of outside legal counsel, that proceeding 
with this Agreement or the transactions contemplated hereunder (including the Plan or 
solicitation of the Plan) or taking any action (or refraining from taking any action) in 
relation thereto, would be inconsistent with the exercise of its fiduciary duties under 
applicable law. 

The Party seeking to terminate this Agreement pursuant to this Section 9.1 (other than 
Section 9.1(a)) shall, if such Party is KK OpCo, give prompt written notice of such termination to 
Buyer, and if such Party is a Buyer, give prompt written notice of such termination to Sellers. 

Section 9.2 Effect of Termination.   

(a) In the event of termination of this Agreement as provided in Section 9.1, 
this Agreement shall forthwith become void and there shall be no liability on the part of any Party 
except (i) for the provisions of Section 6.6 (Public Announcements), Section 10.3 (Fees and 
Expenses), Section 10.7 (Notices), Section 10.10 (Parties in Interest), Section 10.11 (Governing 
Law), Section 10.12 (Submission to Jurisdiction) and this Article IX and (ii) that, subject to 
Section 9.2(b), no such termination shall relieve any Party from liability for Fraud. 

(b) The Parties agree that if this Agreement is terminated, then (i) KK OpCo’s 
or Buyer’s receipt of the Deposit Amount or the Buyer Breach Fee, as applicable, in accordance 
with this Agreement (when payable), and (ii) Buyer’s receipt of the Bidder Protections (when 
payable) pursuant to Section 9.3 shall be the sole and exclusive remedies of such Party against the 
other Party(ies) and any of its or their respective Affiliates for any Liability, damage or other loss 
suffered as a result of any breach of any representation, warranty, covenant or agreement in this 
Agreement or the failure of the transactions contemplated hereby to be consummated, and upon 
payment of such amounts (if due), neither Buyer nor any of its respective Affiliates shall have any 
further monetary Liability relating to or arising out of this Agreement or the transactions 
contemplated by this Agreement, in each case, except in the case of Fraud. For the avoidance of 
doubt, the foregoing does not limit a Party’s rights to seek specific performance under Section 
10.15 prior to a termination of this Agreement in accordance with Section 9.1. 

Section 9.3 Termination Payment. 

(a) In the event that this Agreement is terminated pursuant to 
Section 9.1(b)(iv), Section 9.1(c)(v) or Section 9.1(d)(ii) (in each case, unless such termination is 
in connection with a transaction that involves a conversion of the Chapter 11 Cases to chapter 7 of 
the Bankruptcy Code), in consideration for Buyer having expended considerable time and expense 
in connection with this Agreement and the negotiation thereof and the identification and 
quantification of assets of Sellers, and without the requirement of any notice or demand from Buyer 
or any other application to or order of the Bankruptcy Courts, (i) the Deposit Amount shall be 
returned to Buyer in with Section 2.9(b)(iii) and (ii) Sellers shall jointly and severally be liable for 
and shall pay (or cause to be paid to) Buyer a break-up fee equal to $1,179,673.20 (the “Break-up 
Fee”) and (iii) Sellers shall jointly and severally be liable for and shall reimburse (or cause to be 
reimbursed to) Buyer, Buyer’s reasonable and documented out-of-pocket costs, fees and expenses 
(including reasonable legal, financial advisory, accounting and other similar costs, fees and 
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expenses) incurred prior to the termination of this Agreement in connection with its evaluation and 
negotiation of the transactions contemplated by this Agreement (the “Expense Reimbursement” 
and together with the Break-up Fee the “Bidder Protections”); provided such Expense 
Reimbursement shall not exceed $1,000,000. In the event that this Agreement is terminated 
pursuant to Section 9.1(b)(iii) (other than such termination in connection with a breach of the RSA 
by Buyer), Section 9.1(c)(i), Section 9.1(c)(ii) or Section 9.1(c)(iv), in consideration for Buyer 
having expensed considerable time and expense in connection with this Agreement and the 
negotiation thereof and the identification and quantification of assets of Sellers, and without the 
requirement of any notice or demand from Buyer or any other application to or order of the 
Bankruptcy Courts, (i) the Deposit Amount shall be returned to Buyer in with Section 2.9(b)(iii) 
and (ii) Sellers shall jointly and severally be liable for the Expense Reimbursement. In the event 
Sellers become obligated under this Agreement to pay any or all of the Bidder Protections, Sellers 
shall pay such amounts in immediately available funds to such account or accounts as may be 
specified in written notice by Buyer; provided that if such obligation arises from a termination 
pursuant Section 9.1(c)(v), then such amounts shall be paid upon the earlier of (i) the 
consummation of such transaction giving rise to such termination and (ii) the effective date of the 
Chapter 11 Case. The Bidder Protections shall constitute an allowed administrative expense claim 
of Sellers’ estates under sections 503(b) and 507 of the Bankruptcy Code. 

(b) Each of the Parties acknowledges and agrees that the agreements contained 
in this Section 9.3 are an integral part of the transactions contemplated by this Agreement and that, 
without these agreements, the other Parties would not enter into this Agreement.  Each of the 
Parties further acknowledges that the payment by Sellers of the Bidder Protections is not a penalty, 
but rather liquidated damages in a reasonable amount that will compensate Buyers, in the 
circumstances in which such Bidder Protection is payable, for the efforts and resources expended 
and the opportunities foregone while negotiating this Agreement and in reliance on this Agreement 
and on the expectation of the consummation of the transactions contemplated by this Agreement, 
which amount would otherwise be impossible to calculate with precision.  The obligation to pay 
the Bidder Protections in accordance with the provisions of this Agreement will (i) be binding 
upon and enforceable jointly and severally against each Seller immediately upon execution of this 
Agreement and (ii) survive the subsequent termination of this Agreement, solely to the extent 
permitted by applicable law.  The obligation to pay the Bidder Protections as and when required 
under this Agreement, is intended to be, and is, binding upon (A) any successors or assigns of any 
Seller and (B) any trustee, examiner or other representative of a Seller’s estate (each of (A) and 
(B), a “Successor”) as if such Successor were a Seller hereunder. 

ARTICLE X 

 

GENERAL PROVISIONS 

Section 10.1 Nonsurvival of Representations, Warranties and Covenants.  The respective 
representations, warranties and covenants of Sellers and Buyer contained in this Agreement and 
any certificate delivered pursuant hereto shall terminate at, and not survive, the Closing; provided 
that this Section 10.1 shall not limit any covenant or agreement of the Parties to the extent that its 
terms require performance after the Closing. 
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Section 10.2 Bulk Sales. Notwithstanding any other provisions in this Agreement, Buyer 
and Sellers hereby waive compliance with all “bulk sales,” “bulk transfer” and similar Laws that 
may be applicable with respect to the sale and transfer of any or all of the Transferred Assets to 
Buyer. 

Section 10.3 Fees and Expenses.  Except as otherwise provided herein (including 
Section 6.4(a) and Section 7.1 or in the DIP Order, and except that the actual, documented costs 
of the Inventory Count shall be borne fifty percent (50%) by the Sellers and fifty percent (50%) 
by the Buyer (up to a maximum, aggregate amount of $25,000) all fees and expenses incurred in 
connection with or related to this Agreement and the Ancillary Agreements and the transactions 
contemplated hereby and thereby shall be paid by the Party incurring such fees or expenses, 
whether or not such transactions are consummated. 

Section 10.4 Transition of Permits.  To the extent that a Buyer has not obtained all of the 
Permits included in the Transferred Assets that are necessary for Buyer to take title to all of the 
Transferred Assets at the Closing and to operate all aspects of the Business as of immediately 
following the Closing in the same manner in all material respects as it was operated by Sellers 
immediately prior to the Closing, Sellers shall, to the extent permitted by applicable Laws, use 
commercially reasonable efforts to maintain after the Closing such Permits that Buyer reasonably 
requests, at Buyer’s sole expense, until the earlier of the time Buyer has obtained such Permits and 
six (6) months following the Closing (or the remaining term of any such Permit or the closing of 
the Chapter 11 Case, if shorter). 

Section 10.5 Amendment and Modification.  This Agreement may not be amended, 
modified or supplemented in any manner, whether by course of conduct or otherwise, except by 
an instrument in writing specifically designated as an amendment hereto, signed on behalf of each 
Party. 

Section 10.6 Waiver.  No failure or delay of any Party in exercising any right or remedy 
hereunder shall operate as a waiver thereof, nor shall any single or partial exercise of any such 
right or power, or any abandonment or discontinuance of steps to enforce such right or power, or 
any course of conduct, preclude any other or further exercise thereof or the exercise of any other 
right or power.  Any agreement on the part of either Party to any such waiver shall be valid only 
if set forth in a written instrument executed and delivered by a duly authorized officer on behalf 
of such Party. 

Section 10.7 Notices.  All notices and other communications hereunder shall be in 
writing and shall be deemed duly given (a) on the date of delivery if delivered personally, (b) on 
the first Business Day following the date of dispatch if delivered utilizing a next-day service by a 
nationally recognized next-day courier, (c) on the day of transmission if sent via email transmission 
to the email address(es) given below and the sender does not receive a notice of such transmission 
being undeliverable to such email address or (d) on the earlier of confirmed receipt or the fifth 
(5th) Business Day following the date of mailing if delivered by registered or certified mail, return 
receipt requested, postage prepaid.  All notices hereunder shall be delivered to the addresses set 
forth below, or pursuant to such other instructions as may be designated in writing by the Party to 
receive such notice: 
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(i) if to Sellers, to: 

KidKraft, Inc. 
Attention: Geoffrey Walker  
Email:       Geoff.W@kidkraft.com   

with a copy (which shall not constitute notice) to: 
Vinson & Elkins LLP 
Attention: Lauren Kanzer; Peter Marshall 
Email:     lkanzer@velaw.com; pmarshall@velaw.com   

with an additional copy (which shall not constitute notice) to: 

Gordon Brothers  
Attention:  
Email:   

(ii) if to Buyer, to: 

Backyard Products, LLC 
317 S. Main Street 
Ann Arbor, Michigan 48104 
Attention: Thomas van der Meulen 
Email:  tvandermeulen@backyardproducts.com 

with copies (which shall not constitute notice) to: 

King & Spalding LLP 
1180 Peachtree Street NE 
Suite 1600 
Atlanta, GA 30309 
Attention: Roger G. Schwartz; Spencer A. Stockdale  
Email:  rschwartz@kslaw.com; sstockdale@kslaw.com  

Section 10.8 Interpretation.  When a reference is made in this Agreement to a Section, 
Article, Exhibit or Schedule such reference shall be to a Section, Article, Exhibit or Schedule of 
this Agreement unless otherwise indicated.  The table of contents and headings contained in this 
Agreement or in any Exhibit or Schedule are for convenience of reference purposes only and shall 
not affect in any way the meaning or interpretation of this Agreement.  All words used in this 
Agreement will be construed to be of such gender or number as the circumstances require.  Any 
capitalized terms used in any Exhibit or Schedule but not otherwise defined therein shall have the 
meaning as defined in this Agreement.  All Exhibits and Schedules annexed hereto or referred to 
herein are hereby incorporated in and made a part of this Agreement as if set forth herein.  The 
word “including” and words of similar import when used in this Agreement will mean “including, 
without limitation,” unless otherwise specified.  The words “hereof,” “herein” and “hereunder” 
and words of similar import when used in this Agreement shall refer to the Agreement as a whole 
and not to any particular provision in this Agreement.  The term “or” is not exclusive.  The word 
“will” shall be construed to have the same meaning and effect as the word “shall.”  References to 
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days mean calendar days unless otherwise specified. References to “Transferred Assets,” 
“Transferred Contracts,” “Transferred Employee Records,” “Transferred Employees” and 
“Transferred IP” and the like shall (a) for purposes of the representations and warranties of Sellers, 
only apply to such items as of the date hereof (and shall not include items that are added to such 
definitions after the date hereof) and (b) for all other purposes (including Section 6.1) shall only 
apply to such items that meet the applicable definition as of the time of determination. By way of 
example, in the event that the Company amends a Contract that is, at such time, not a Transferred 
Contract but thereafter becomes a Transferred Contract, such amendment to such Contract shall 
not be a breach of Section 6.1(b)(x); however the amendment of such Contract after it becomes a 
Transferred Contract shall be subject to Section 6.1(b)(x). 

Section 10.9 Entire Agreement.  This Agreement (including the Exhibits and Schedules 
hereto) and the Ancillary Agreements constitute the entire agreement, and supersede all prior 
written agreements, arrangements, communications and understandings, and all prior and 
contemporaneous oral agreements, arrangements, communications and understandings between 
the Parties with respect to the subject matter hereof and thereof.  Neither this Agreement nor any 
Ancillary Agreement shall be deemed to contain or imply any restriction, covenant, representation, 
warranty, agreement or undertaking of any Party with respect to the transactions contemplated 
hereby or thereby other than those expressly set forth herein or therein or in any document required 
to be delivered hereunder or thereunder, and none shall be deemed to exist or be inferred with 
respect to the subject matter hereof. 

Section 10.10 Parties in Interest.  Except as specifically set forth in Section 10.13 and 
Section 10.22, this Agreement shall be binding upon and inure solely to the benefit of each Party, 
and nothing in this Agreement, express or implied, is intended to or shall confer upon any Person 
other than the Parties and their respective successors and permitted assigns any legal or equitable 
right, benefit or remedy of any nature whatsoever under or by reason of this Agreement. 

Section 10.11 Governing Law.  Except to the extent of the mandatory provisions of the 
Bankruptcy Code or the CCAA, this Agreement and all disputes or controversies arising out of or 
relating to this Agreement or the transactions contemplated hereby (in contract or tort) shall be 
governed by, and construed in accordance with the internal Laws of the State of Delaware, without 
regard to the Laws of any other jurisdiction that might be applied because of the conflicts of laws 
principles of the State of Delaware. 

Section 10.12 Submission to Jurisdiction.  Without limitation of any Party’s right to appeal 
any Order of the Bankruptcy Courts, (x) the U.S. Bankruptcy Court shall retain exclusive 
jurisdiction to enforce the terms of this Agreement and to decide any claims or disputes which may 
arise or result from, or be connected with, this Agreement, any breach or default hereunder, or the 
transactions contemplated hereby and (y) any and all claims relating to the foregoing shall be filed 
and maintained only in the U.S. Bankruptcy Court, and the Parties hereby consent and submit to 
the exclusive jurisdiction and venue of the U.S. Bankruptcy Court and irrevocably waive the 
defense of an inconvenient forum to the maintenance of any such Action or proceeding; provided, 
however, that, if the Chapter 11 Case is closed or the U.S. Bankruptcy Court declines jurisdiction, 
each of the Parties irrevocably agrees that any Action or proceeding arising out of or relating to 
this Agreement brought by another Party or its successors or assigns shall be heard and determined 
in the Court of Chancery of the State of Delaware, or if jurisdiction is not available in the Court of 
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Chancery, then in the United States District Court for the Northern District of Texas, and each of 
the Parties hereby irrevocably submits to the exclusive jurisdiction of the aforesaid courts for itself 
and with respect to its property, generally and unconditionally, with regard to any such action or 
proceeding arising out of or relating to this Agreement and the transactions contemplated hereby.  
Each of the Parties further agrees that notice as provided herein shall constitute sufficient service 
of process and the Parties further waive any argument that such service is insufficient, without 
limiting any other manner of service permitted by Law.  Each of the Parties hereby irrevocably 
and unconditionally waives, and agrees not to assert, by way of motion or as a defense, 
counterclaim or otherwise, in any action or proceeding arising out of or relating to this Agreement 
or the transactions contemplated hereby, (a) any claim that it is not personally subject to the 
jurisdiction of the courts of the State of Texas, and of the United States District Court for the 
Northern District of Texas as described herein for any reason, (b) that it or its property is exempt 
or immune from jurisdiction of any such court or from any legal process commenced in such courts 
(whether through service of notice, attachment prior to judgment, attachment in aid of execution 
of judgment, execution of judgment or otherwise) and (c) that (i) the suit, action or proceeding in 
any such court is brought in an inconvenient forum, (ii) the venue of such suit, action or proceeding 
is improper or (iii) this Agreement, or the subject matter hereof, may not be enforced in or by such 
courts. Notwithstanding the foregoing, the CCAA Recognition Proceedings shall be subject to the 
jurisdiction of the CCAA Court. 

Section 10.13 Personal Liability.  This Agreement shall not create or be deemed to create 
or permit any personal liability or obligation on the part of any direct or indirect stockholder of 
Sellers or Buyer or any officer, director, employee, Representative or investor of any Party hereto. 

Section 10.14 Assignment; Successors.  Neither this Agreement nor any of the rights, 
interests or obligations under this Agreement may be assigned or delegated (except pursuant to 
Section 2.12), in whole or in part, by operation of law or otherwise, by any Seller without the prior 
written consent of Buyer, and by Buyer without the prior written consent of KK OpCo, and any 
such assignment without such prior written consent shall be null and void.  Notwithstanding the 
foregoing, (a) subject to the terms of Section 2.12, Buyer may assign any of its rights under this 
Agreement to any of its Affiliates and (b) Buyer may designate its rights under this Agreement 
pursuant to Section 2.12 to any Person, in each case without obtaining the prior written consent of 
KK OpCo; provided that in connection with such assignment, such assignment shall not relieve 
Buyer of any of its obligations under this Agreement (or otherwise).  Subject to the preceding 
sentences, this Agreement will be binding upon, inure to the benefit of, and be enforceable by, the 
Parties and their respective successors and assigns. 

Section 10.15 Specific Performance.  Each Party acknowledges that money damages 
would be both incalculable and an insufficient remedy for any breach of this Agreement by such 
Party and that any such breach would cause Buyer, on the one hand, and Seller, on the other hand, 
irreparable harm.  Accordingly, notwithstanding anything to this Agreement to the contrary, each 
Party hereto also agrees that, in the event of any breach or threatened breach of the provisions of 
this Agreement by such Party (including failure to consummate the Closing and the transactions 
contemplated thereby), Buyer, on the one hand, and Sellers, on the other hand, shall be entitled to 
equitable relief without the requirement of posting a bond or other security, including in the form 
of injunctions and orders for specific performance.  Any and all remedies herein expressly 
conferred upon a Party will be deemed cumulative with and not exclusive of any other remedy 
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conferred hereby, or by law or equity upon such Party, and the exercise by a Party of any one 
remedy will not preclude the exercise of any other remedy.  Sellers, on the one hand, and Buyer, 
on the other hand, hereby agree not to raise any objections to the availability of the equitable 
remedy of specific performance to prevent or restrain breaches or threatened breaches of this 
Agreement by Sellers or Buyer, as applicable, and to specifically enforce the terms and provisions 
of this Agreement to prevent breaches or threatened breaches of, or to enforce compliance with, 
the covenants and obligations of Sellers or Buyer, as applicable, under this Agreement. In the event 
that, due to a Party’s breach or threatened breach of this Agreement whereby such other Party(ies) 
commence a suit contemplated by this Section 10.15 which results in a judgment in favor of such 
other Party(ies), such failing Party shall pay to such other Party(ies) an amount in cash equal to 
the costs and expenses (including attorney’s fees) incurred by such other Party(ies) in connection 
with such suit. 

Section 10.16 Currency.  All references to “dollars” or “$” in this Agreement or any 
Ancillary Agreement refer to United States dollars, which is the currency used for all purposes in 
this Agreement and any Ancillary Agreement. 

Section 10.17 Severability.  If any term or other provision of this Agreement, or any 
portion thereof, is invalid, illegal or incapable of being enforced by any rule of Law or public 
policy, all other terms and provisions of this Agreement, or the remaining portion thereof, shall 
nevertheless remain in full force and effect so long as the economic or legal substance of the 
transactions contemplated hereby is not affected in any manner materially adverse to any Party.  
Upon such determination that any such term or other provision, or any portion thereof, is invalid, 
illegal or incapable of being enforced, the Parties shall negotiate in good faith to modify this 
Agreement so as to effect the original intent of the Parties as closely as possible in an acceptable 
manner to the end that the transactions contemplated hereby are consummated to the fullest extent 
possible. 

Section 10.18 Waiver of Jury Trial.  EACH PARTY ACKNOWLEDGES AND AGREES 
THAT ANY CONTROVERSY WHICH MAY ARISE UNDER THIS AGREEMENT IS 
LIKELY TO INVOLVE COMPLICATED AND DIFFICULT ISSUES, AND THEREFORE 
EACH PARTY HEREBY IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY 
RIGHT SUCH PARTY MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY 
LITIGATION DIRECTLY OR INDIRECTLY ARISING OUT OF OR RELATING TO THIS 
AGREEMENT, OR THE BREACH, TERMINATION OR VALIDITY OF THIS AGREEMENT, 
OR THE TRANSACTIONS CONTEMPLATED BY THIS AGREEMENT.  EACH PARTY 
CERTIFIES AND ACKNOWLEDGES THAT (I) NO REPRESENTATIVE, AGENT OR 
ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR 
OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF 
LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER, (II) EACH SUCH PARTY 
UNDERSTANDS AND HAS CONSIDERED THE IMPLICATIONS OF THIS WAIVER, 
(III) EACH SUCH PARTY MAKES THIS WAIVER VOLUNTARILY, AND (IV) EACH SUCH 
PARTY HAS BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER 
THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS Section 10.18. 

Section 10.19 Counterparts.  This Agreement may be executed in any number of 
counterparts, including by means of email in portable document format (.pdf), each of which when 
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executed shall be deemed to be an original copy of this Agreement and all of which taken together 
shall constitute one and the same agreement. 

Section 10.20 Jointly Drafted.  This Agreement is the product of negotiations among the 
Parties, each of which is represented by legal counsel, and no presumption or burden of proof shall 
arise favoring or disfavoring any Party by virtue of the authorship of any provision of this 
Agreement.  Rules of construction relating to interpretation against the drafter of an agreement 
shall not apply to this Agreement and are expressly waived by each Party.  The Parties 
acknowledge and agree that prior drafts of this Agreement and the other agreements and documents 
contemplated hereby will not be deemed to provide any evidence as to the meaning of any 
provision hereof or the intent of the Parties with respect hereto and that such drafts will be deemed 
to be the joint work product of the Parties. 

Section 10.21 Limitation on Damages.  NOTWITHSTANDING ANY OTHER 
PROVISION OF THIS AGREEMENT, IN NO EVENT SHALL ANY BUYER OR BUYER 
NON-RECOURSE PERSON OR ANY SELLER OR SELLER NON-RECOURSE PERSON BE 
LIABLE FOR, OR BEAR ANY OBLIGATION IN RESPECT OF, ANY PUNITIVE, SPECIAL, 
OR EXEMPLARY DAMAGES OF ANY KIND OR CHARACTER OR ANY DAMAGES 
RELATING TO, OR ARISING OUT OF, DIMINUTION IN VALUE, LOST PROFITS OR 
CHANGES IN RESTRICTIONS ON BUSINESS PRACTICES. 

Section 10.22 No Recourse. 

(a) This Agreement may be enforced only by KK OpCo against, and any claim, 
action, suit, or other legal proceeding by Seller may be brought only against Buyer, and then only 
as, and subject to the terms and limitations, expressly set forth in this Agreement.  Neither Seller 
nor any other Person shall have any recourse against any past, present, or future director, officer, 
employee, incorporator, manager, member, general or limited partner, stockholder, Affiliate, agent 
or Advisor of Buyer or of any Affiliate of Buyer or any of their successors or permitted assigns 
(each, a “Buyer Non-Recourse Person”), and no Buyer Non-Recourse Person shall have any 
liability for any obligations or liabilities of Buyer under this Agreement or for any claim, action, 
or proceeding based on, in respect of or by reason of the transactions contemplated hereby.  

(b) This Agreement may be enforced only by Buyer against, and any claim, 
action, suit, or other legal proceeding by Buyer may be brought only against, Sellers, and then only 
as, and subject to the terms and limitations, expressly set forth in this Agreement.  Neither of 
Buyer, nor any Designated Buyer, nor any other Person shall have any recourse against any past, 
present, or future director, officer, employee, incorporator, manager, member, general or limited 
partner, stockholder, Affiliate, agent or Advisor of Sellers or of any Affiliate of Sellers or any of 
their successors or permitted assigns (each, a “Seller Non-Recourse Person”), and no such Seller 
Non-Recourse Person shall have any liability for any obligations or liabilities of Seller under this 
Agreement or for any claim, action, or proceeding based on, in respect of or by reason of the 
transactions contemplated hereby. 

Section 10.23 Time of Essence.  Time is of the essence with regard to all dates and time 
periods set forth or referred to in this Agreement.  When calculating the period of time before 
which, within which or following which, any act is to be done or step taken pursuant to this 
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Agreement, the date that is the reference date in calculating such period shall be excluded.  If the 
last day of such period is a non-Business Day, the period in question shall end on the next 
succeeding Business Day.  

Section 10.24 Disclosed Personal Information (Canada).  

(a) The Parties confirm that the Disclosed Personal Information is necessary 
for the purposes of determining if the Buyer shall proceed with the transactions contemplated by 
this Agreement and, if applicable, to complete the transaction. The Buyer shall use the Disclosed 
Personal Information solely for purposes related to the transaction and shall not disclose such 
information unless authorized by applicable law. The Buyer shall protect the confidentiality of all 
Disclosed Personal Information in a manner consistent with security safeguards appropriate to the 
sensitivity of the information. If the transactions contemplated by this Agreement do not proceed, 
the Buyer shall return to the Seller or, at the Seller’s request, securely destroy the Disclosed 
Personal Information within a reasonable period of time. 

(b) Following the consummation of the transactions contemplated by this 
Agreement, the Parties shall (i) not use or disclose the Disclosed Personal Information for any 
purposes other than the carrying on of the Business (with use or disclosure of the Disclosed 
Personal Information being restricted to those purposes for which the information was initially 
collected or for which additional consent was or is obtained) unless consent is obtained or as 
otherwise permitted or required by applicable Laws; (ii) protect the confidentiality of all Disclosed 
Personal Information in a manner consistent with security safeguards appropriate to the sensitivity 
of the information; and (iii) give effect to any withdrawal of consent with respect to the Disclosed 
Personal Information. Where applicable privacy Laws require impacted individuals to be notified 
of the transactions, Buyer will notify the affected individuals, in accordance with applicable Law 
(including Privacy Laws), that the transactions have been completed and that their Personal Data 
has been disclosed to Buyer. 

 

[The remainder of this page is intentionally left blank.] 
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[Signature page to Asset Purchase Agreement]

 IN WITNESS WHEREOF, the parties hereto have executed this Asset Purchase 

Agreement on the day and year first above written.

SELLERS: 

KIDKRAFT, INC. 

By:    

 Name: Geoffrey Walker 

 Title: Chief Executive Officer 

KIDKRAFT INTERNATIONAL IP 

HOLDINGS, LLC 

By:    

 Name: Geoffrey Walker 

 Title: Chief Executive Officer 

SOLOWAVE DESIGN CORP. 

By:    

 Name: Geoffrey Walker 

 Title: Chief Executive Officer 

SOLOWAVE DESIGN INC. 

By:    

 Name: Geoffrey Walker 

 Title: Chief Executive Officer

SOLOWAVE DESIGN LP, by its general 

partner SOLOWAVE DESIGN INC. 

By:    

 Name: Geoffrey Walker 

 Title: Chief Executive Officer
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EXHIBIT A 

ESCROW AGREEMENT 

[Attached.] 
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EXECUTION VERSION 

 

ESCROW AGREEMENT 

THIS ESCROW AGREEMENT (this “Agreement”) is made and entered into as of 
April 25, 2024 by and among BACKYARD PRODUCTS, LLC, Delaware limited liability 
company (the “Buyer”), KIDKRAFT, INC., a Delaware corporation (the “Seller” and, together 
with the “Buyer”, sometimes referred to individually as a “Party” and collectively as the “Parties”), 
and Citibank, N.A., as escrow agent (the “Escrow Agent”). Capitalized terms used but not 
otherwise defined herein shall have the meaning ascribed to such terms in the Purchase Agreement 
(as defined below). 

RECITALS 
 

WHEREAS, pursuant to that certain Asset Purchase Agreement, dated as of the 
date hereof, by and between the Buyer, the Seller and certain other parties signatory thereto (the 
“Purchase Agreement”), the Buyer will deposit an amount equal to $3,000,000 (the “Escrow 
Amount”) in a separate and distinct account (the “Escrow Account”) to be held by the Escrow 
Agent for the purposes of securing the Deposit Funds pursuant to Section 2.9 of the Purchase 
Agreement. 

WHEREAS, each of the Parties agrees to work in good faith and use best efforts to 
amend to this Agreement in accordance with Section 13 herein in order to implement the terms of 
the Purchase Agreement prior to any closing date. 

NOW THEREFORE, in consideration of the foregoing and of the mutual covenants 
hereinafter set forth, the parties hereto agree as follows: 

1. Appointment.  The Parties hereby appoint the Escrow Agent as their escrow agent 
for the purposes set forth herein, and the Escrow Agent hereby accepts such appointment and 
agrees to act as escrow agent in accordance with the terms and conditions set forth herein. 

2. Escrow Funds. 

(a) Simultaneous with the execution and delivery of this Agreement, the Buyer 
is depositing with the Escrow Agent the Escrow Amount in immediately available funds.  The 
Escrow Agent hereby acknowledges receipt of the Escrow Amount, together with all products and 
proceeds thereof, including all interest, dividends, gains and other income (collectively, the 
“Escrow Earnings”) earned with respect thereto (collectively, the “Escrow Funds”) in the Escrow 
Account, subject to the terms and conditions of this Agreement.  

(b) For greater certainty, all Escrow Earnings shall be retained by the Escrow 
Agent and reinvested in the Escrow Funds and shall become part of the Escrow Funds; and shall 
be disbursed as part of the Escrow Funds in accordance with the terms and conditions of this 
Agreement. 

3. Investment of Escrow Funds.   
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(a) Unless otherwise instructed in writing and executed by an Authorized
Representative (as defined in Section 4(a)(iv) below) of both Parties, the Escrow Agent shall hold 
the Escrow Funds in a “noninterest-bearing deposit account” of Citibank, N.A., insured by the 
Federal Deposit Insurance Corporation (“FDIC”) to the applicable limits.  The Escrow Funds shall 
at all times remain available for distribution in accordance with Section 4 below. Except as 
expressly provided herein, the Escrow Funds shall not, in any manner, directly or indirectly, be 
assigned, hypothecated, pledged, alienated, released from escrow or transferred within escrow. 

(b) The Escrow Agent shall send an account statement to each of the Parties on
a monthly basis reflecting activity in the Escrow Account for the preceding month. 

(c) The Escrow Agent shall have no responsibility for any investment losses
resulting from the investment, reinvestment or liquidation of the escrowed property, as applicable, 
provided that the Escrow Agent has made such investment, reinvestment or liquidation of the 
escrowed property in accordance with the terms, and subject to the conditions of this Agreement. 
The Escrow Agent does not have a duty nor will it undertake any duty to provide investment 
advice. 

4. Disposition and Termination of the Escrow Funds.

(a) Escrow Funds.  The Parties shall act in accordance with, and the Escrow
Agent shall hold and release the Escrow Funds as provided in, this Section 4(a) as follows: 

(i) Upon receipt of a Joint Release Instruction with respect to the
Escrow Funds, the Escrow Agent shall promptly, but in any event within two (2) Business Days 
after receipt of a Joint Release Instruction, disburse all or part of the Escrow Funds in accordance 
with such Joint Release Instruction. 

(ii) Upon receipt by the Escrow Agent of a copy of Final Determination
from any Party, the Escrow Agent shall on the fifth (5th) Business Day following receipt of such 
determination, disburse as directed, part or all, as the case may be, of the Escrow Funds (but only 
to the extent funds are available in the Escrow Account) in accordance with such Final 
Determination.  The Escrow Agent will act on such Final Determination without further inquiry. 

(iii) All payments of any part of the Escrow Funds shall be made by wire
transfer of immediately available funds or check as set forth in the Joint Release Instruction or 
Final Determination, as applicable. 

(iv) Any instructions setting forth, claiming, containing, objecting to, or
in any way related to the transfer or distribution of any funds on deposit in any Escrow Account 
under the terms of this Agreement must be in writing, executed by the appropriate Party or Parties 
as evidenced by the signatures of the person or persons set forth on Exhibit A-1 and Exhibit A-2 
(the “Authorized Representatives”) and delivered to the Escrow Agent either (i) in writing by 
overnight mail or (ii) attached to an e-mail received on a Business Day sent to an e-mail address 
set forth in Section 11 (and receipt by the Escrow Agent confirmed) below. In the event a Joint 
Release Instruction or Final Determination is delivered to the Escrow Agent, whether in writing, 
by e-mail or otherwise, the Escrow Agent is authorized to seek confirmation of such instruction 
by telephone call back to the person or persons designated in Exhibit A-1 and/or A-2 annexed 
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hereto (the “Call Back Authorized Individuals”), and the Escrow Agent may rely upon the 
confirmations of anyone purporting to be a Call Back Authorized Individual.  To assure accuracy 
of the instructions it receives, the Escrow Agent may record such call backs.  If the Escrow Agent 
is unable to verify the instructions, or is not reasonably satisfied with the verification it receives, 
the Escrow Agent shall promptly notify the Parties of such inability to verify or non-satisfaction 
of verification, and it will not execute the instruction until all such issues have been resolved to 
the reasonable satisfaction of the Escrow Agent.  The persons and telephone numbers for call backs 
may be changed only in writing, executed by an Authorized Representative of the applicable Party 
and actually received and acknowledged by the Escrow Agent. 

(b) Certain Definitions. 

(i) “Business Day” means any day that is not a Saturday, not a Sunday 
or any other day on which banks are not required or authorized by law to be closed in New York, 
New York. 

(ii) “Final Determination” means a final non-appealable order of any 
court of competent jurisdiction which may be issued, together with (A) a certificate executed by 
an Authorized Representative of the prevailing Party, to the effect that such order is final and 
non-appealable and from a court of competent jurisdiction having proper authority and (B) the 
written payment instructions executed by an Authorized Representative of the prevailing Party, to 
effectuate such order. 

(iii) “Joint Release Instruction” means the joint written instruction, 
substantially in the form of Exhibit B annexed hereto,  executed by an Authorized Representative 
of each of the Buyer and the Seller, directing the Escrow Agent to disburse all or a portion of the 
Escrow Funds, as applicable. 

(iv) “Person” means an individual, a partnership, a corporation, a limited 
liability company, an association, a joint stock company, a trust, a joint venture, an unincorporated 
organization or a governmental entity or any department, agency or political subdivision thereof. 

5. Escrow Agent.  The Escrow Agent undertakes to perform only such duties as are 
expressly set forth herein, which shall be deemed purely ministerial in nature, and no other duties, 
including but not limited to any fiduciary duties, shall be implied.  The Escrow Agent shall neither 
be responsible for, nor chargeable with, knowledge of, nor have any requirements to comply with, 
the terms and conditions of any other agreement, instrument or document between the Parties, in 
connection herewith, if any, including without limitation the Purchase Agreement, nor shall the 
Escrow Agent be required to determine if any Person has complied with any such agreements, nor 
shall any additional obligations of the Escrow Agent be inferred from the terms of such 
agreements, even though reference thereto may be made in this Agreement. Notwithstanding the 
terms of any other agreement between the Parties, the terms and conditions of this Agreement will 
control the actions of Escrow Agent.   The Escrow Agent may rely upon and shall not be liable, in 
the absence of its fraud, willful misconduct or gross negligence as adjudicated by a court of 
competent jurisdiction, for acting or refraining from acting upon any Joint Release Instruction or 
Final Determination furnished to it hereunder and reasonably believed by it to be genuine and to 
have been signed by an Authorized Representative of the proper Party or Parties.  Concurrent with 
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the execution of this Agreement, the Parties shall deliver to the Escrow Agent Authorized 
Representative’s forms in the form of Exhibit A-1 and Exhibit A-2 attached hereto.  The Escrow 
Agent shall be under no duty to inquire into or investigate the validity, accuracy or content of any 
such document, notice, instruction or request.  The Escrow Agent shall have no duty to solicit any 
payments which may be due to it or the Escrow Funds.  In the event that the Escrow Agent, acting 
reasonably in accordance with its duties hereunder, shall be uncertain as to its duties or rights 
hereunder or shall receive instructions, claims or demands from any Party hereto which, in its 
opinion, conflict with any of the provisions of this Agreement, it shall be entitled to refrain from 
taking any action and its sole obligation shall be to keep safely all property held in escrow until it 
shall be directed otherwise in a Joint Release Instruction or Final Determination. In the event of a 
dispute between the Escrow Agent and the Parties, after thirty (30) days’ notice to each of the 
Parties of the Escrow Agent’s intention to do so, the Escrow Agent may interplead all of the assets 
held hereunder into a court of competent jurisdiction or may seek a declaratory judgment with 
respect to certain circumstances, and thereafter be fully relieved from any and all liability or 
obligation with respect to such interpleaded assets or any action or nonaction based on such 
declaratory judgment.  The Escrow Agent may consult with legal counsel of its selection in the 
event of any dispute or question as to the meaning or construction of any of the provisions hereof 
or its duties hereunder. The Escrow Agent will not be liable for any action taken, suffered or 
omitted to be taken by it in good faith except to the extent that the Escrow Agent’s fraud, gross 
negligence or willful misconduct was the cause of any direct loss to either Party.   To the extent 
practicable, the Parties agree to pursue any redress or recourse in connection with any dispute 
(other than with respect to a dispute involving the Escrow Agent) without making the Escrow 
Agent a party to the same.  Anything in this Agreement to the contrary notwithstanding, in no 
event shall the Escrow Agent be liable for any special, indirect, punitive, incidental or 
consequential losses or damages of any kind whatsoever (including but not limited to lost profits), 
even if the Escrow Agent has been advised of the likelihood of such losses or damages and 
regardless of the form of action. 

6. Resignation and Removal of Escrow Agent.  The Escrow Agent (a) may resign and 
be discharged from its duties or obligations hereunder by giving thirty (30) calendar days advance 
notice in writing of such resignation to the Parties specifying a date when such resignation shall 
take effect or (b) may be removed, with or without cause, by the Buyer and the Seller acting jointly 
at any time by providing written notice executed by an Authorized Representative of each Party, 
to the Escrow Agent.  Any corporation or association into which the Escrow Agent may be merged 
or converted or with which it may be consolidated, or any corporation or association to which all 
or substantially all of the escrow business of the Escrow Agent’s line of business may be 
transferred, shall be the Escrow Agent under this Agreement without further act.  The Escrow 
Agent’s sole responsibility after such thirty (30) day notice period expires or after receipt of written 
notice of removal shall be to hold and safeguard the Escrow Funds (without any obligation to 
reinvest the same) and to deliver the same (i) to a substitute or successor escrow agent pursuant to 
a joint written designation from the Parties, (ii) as set forth in a Joint Release Instruction or (iii) in 
accordance with the directions of a Final Determination, and, at the time of such delivery, the 
Escrow Agent’s obligations hereunder shall cease and terminate. Any successor escrow agent 
shall, as a condition of its appointment, execute a counterpart of this Agreement and agree in 
writing to be bound as Escrow Agent hereunder. In the event the Escrow Agent resigns, if the 
Parties have failed to appoint a successor escrow agent prior to the expiration of thirty (30) calendar 
days following receipt of the notice of resignation, the Escrow Agent may petition any court of 
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competent jurisdiction for the appointment of such a successor escrow agent or for other 
appropriate relief, and any such resulting appointment shall be binding upon all of the parties 
hereto. 

7. Fees and Expenses.  The fees agreed upon for the services to be rendered hereunder 
are described in Schedule 1 attached hereto and are intended as full compensation for the Escrow 
Agent services as contemplated by this Agreement.  

8. Indemnity.  Each of the Parties shall jointly and severally indemnify, defend, and 
hold harmless the Escrow Agent and its affiliates and their respective successors, assigns, 
directors, officers, agents and employees (the “Indemnitees”) from and against any and all losses, 
damages, claims, liabilities, penalties, judgments, settlements, actions, suits, proceedings, 
litigation, investigations, reasonable and documented out of pocket costs or expenses actually 
suffered and incurred (including the reasonable and documented fees and expenses of one outside 
counsel and experts and their staffs and reasonable and documented out of pocket  expenses of 
document location, duplication and shipment, but excluding any income or similar taxes imposed 
on the fees payable hereunder) (collectively “Escrow Agent Losses”) arising out of or in 
connection with (a) the Escrow Agent’s execution and performance of this Agreement, tax 
reporting or withholding under or in connection with this Agreement, the enforcement of any rights 
or remedies under or in connection with this Agreement, or as may arise by reason of any act, 
omission or error of the Indemnitee, except to the extent that such Escrow Agent Losses, as 
adjudicated by a court of competent jurisdiction, have been caused by the fraud, gross negligence 
or willful misconduct of such Indemnitee, or (b) its following any instructions or other directions 
from the Buyer or the Seller. To the extent any Escrow Agent Losses result from or are attributable 
to a Party’s failure to provide fully executed IRS Forms W-8, W-9 and/or other required 
documentation pursuant to Section 9(a), such Party shall be solely responsible for indemnifying 
the Indemnities for such Escrow Agent Losses. The Escrow Agent will promptly make all claims 
for indemnification hereunder by written notice to the Parties of such claim, together with detailed 
supporting documentation related thereto, provided in accordance with the terms set forth herein. 
Notwithstanding anything to the contrary herein, the Buyer and the Seller agree, solely as between 
themselves, that any obligation for indemnification under this Section 8 (or for reasonable fees and 
expenses of the Escrow Agent described in Section 7) shall be borne by the Party or Parties 
determined by a court of competent jurisdiction to be responsible for causing the loss, damage, 
liability, cost or expense against which the Escrow Agent is entitled to indemnification or, if no 
such determination is made, then one-half by the Buyer and one-half by the Seller. The Parties 
acknowledge that the foregoing indemnities shall survive the resignation, replacement or removal 
of the Escrow Agent or the termination of this Agreement. Notwithstanding anything to the 
contrary, the parties hereto agree that no indemnification obligations hereunder shall be satisfied 
from the Escrow Funds. 

9. Tax Matters. 

(a) The Buyer shall be responsible for and the taxpayer on all taxes due on the 
interest or other income earned, if any, on the Escrow Funds for the calendar year in which such 
interest or other income is earned.  The Escrow Agent shall report any interest or other income 
earned on the Escrow Funds, if any, to the IRS or other taxing authority on IRS Form 1099. Prior 
to the date hereof, the Parties have provided the Escrow Agent with certified tax identification 
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numbers by furnishing appropriate forms W-9 or W-8 as applicable and such other forms and 
documents that the Escrow Agent may have reasonably requested.   

(b) The Escrow Agent shall be responsible only for income and withholding tax 
reporting to the Internal Revenue Service with respect to income earned on the Escrow Funds.  The 
Escrow Agent shall withhold any taxes required to be withheld by applicable law, including but 
not limited to required withholding in the absence of proper tax documentation, and shall remit 
such taxes to the appropriate authorities.   

(c) The Escrow Agent, its affiliates, and its employees are not in the business 
of providing tax or legal advice to any taxpayer outside of Citigroup, Inc. and its affiliates.  This 
Agreement and any amendments or attachments hereto are not intended or written to be used, and 
may not be used or relied upon, by any such taxpayer or for the purpose of avoiding tax penalties.  
Any such taxpayer should seek advice based on the taxpayer's particular circumstances from an 
independent tax advisor. 

10. Covenant of Escrow Agent.  The Escrow Agent hereby agrees and covenants with 
the Buyer and the Seller that it shall perform all of its obligations under this Agreement and shall 
not deliver custody or possession of any of the Escrow Funds to anyone except pursuant to the 
express terms of this Agreement or as otherwise required by law. 

11. Notices.  Except as otherwise expressly required in Section 4(a)(iv), all 
communications required under this Agreement shall be in writing, in English, and shall be deemed 
to have been duly given if delivered (i) personally, (ii) on the day of transmission if sent by 
electronic mail (“e-mail”) with a PDF attachment executed by an Authorized Representative of the 
Party/ Parties to the e-mail address given below, and written confirmation of receipt is obtained 
promptly after completion of the transmission, (iii) by overnight delivery with a reputable national 
overnight delivery service, or (iv) by mail or by certified mail, return receipt requested, and postage 
prepaid. If any notice is mailed, it shall be deemed given five (5) Business Days after the date such 
notice is deposited with the United States Postal Service.  If notice is given to a Party, it shall be 
given at the address for such Party set forth below. It shall be the responsibility of the Parties to 
notify the Escrow Agent and the other Party in writing of any name or address changes. 

if to the Buyer, then to: 
 
BACKYARD PRODUCTS, LLC 
317 S. Main Street 
Ann Arbor, Michigan 48104 
Attention: Thomas van der Meulen 
Email:  tvandermeulen@backyardproducts.com: 
 
with a copy (which shall not constitute notice) to: 
 
King & Spalding LLP 
1180 Peachtree Street NE 
Suite 1600 
Atlanta, GA 30309 
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Attention: Roger G. Schwartz; Spencer A. Stockdale  
Email:  rschwartz@kslaw.com; sstockdale@kslaw.com 
 

or, if to the Seller, then to: 
 

KidKraft, Inc. 
4630 Olin Rd. 
Dallas, TX 75244 
Attention: Geoffrey Walker 
      Johnnie Goodner 
Telephone No.:  (214) 393-3804 
E-mail:geoff.w@kidkraft.com;  

johnnie.goodner@kidkraft.com 
 

with a copy (which shall not constitute notice) to: 
 
Vinson & Elkins LLP  
1114 Avenue of the Americas, 32nd Floor 
New York, NY 10036 
Attention: Lauren R. Kanzer 
Telephone No.: (212) 237-0166 
E-mail: lkanzer@velaw.com 
 
2001 Ross Avenue, Suite 3900 
Dallas, Texas 75201 
Attention: Peter Marshall 
Telephone No.: (214) 220 -7849   
E-mail: pmarshall@velaw.com 
 
GB Funding, LLC, as Administrative Agent  
101 Huntington Avenue 
Suite 1100  
Boston, Massachusetts 02199  
Attention: David Braun and Kyle Shonak  
Telephone No.: (888) 424-1903 
Email: dbraun@gordonbrothers.com  

kshonak@gordonbrothers.com  
 
 

or, if to the Escrow Agent, then to: 
 
Citibank, N.A. 
Citi Private Bank 
388 Greenwich Street 
Tower Building, 27th Floor 
New York, NY  10013 
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Attn: Eddy Rosero and Nelson Kercado 
Telephone No.:  212-783-7073 and 212-559-8509 
Facsimile No.:   212-783-7131 
E-mail: eddy.rosero@citi.com and nelson.kercado@citi.com 
 

Notwithstanding the above, in the case of communications delivered to the Escrow Agent pursuant 
to the foregoing clause (i) through (iv) of this Section 11, such communications shall be deemed 
to have been given on the date received by the Escrow Agent.  In the event that the Escrow Agent, 
in its sole discretion, shall determine that an emergency exists, the Escrow Agent may use such 
other means of communication as the Escrow Agent deems appropriate. 

12. Termination.  This Agreement shall terminate on the first to occur of (a) the 
distribution of all of the amounts in the Escrow Funds in accordance with this Agreement or (b) 
delivery to the Escrow Agent of a written notice of termination executed jointly by an Authorized 
Representative of Buyer and the Seller, after which this Agreement shall be of no further force and 
effect except that the provisions of Sections 8, 13, and 19 hereof shall survive termination. 

13. Miscellaneous.  The recitals hereto are incorporated herein as though fully set forth 
herein. The provisions of this Agreement may be waived, altered, amended or supplemented, in 
whole or in part, only by a writing signed by all of the parties hereto.  Neither this Agreement nor 
any right or interest hereunder may be assigned in whole or in part by any party hereto except as 
set forth in Section 6 and Section 16, without the prior consent of the other parties hereto.  This 
Agreement shall be governed by and construed under the laws of the State of New York, without 
regard to the conflicts of law rules of such state. Each party irrevocably waives any objection on 
the grounds of venue, forum non-conveniens or any similar grounds and irrevocably consents to 
service of process by mail or in any other manner permitted by applicable law and consents to the 
jurisdiction of the federal district courts located in the Southern District of New York, without 
regard to the conflicts of law rules of such state.  The parties hereto hereby waive any right to a 
trial by jury with respect to any lawsuit or judicial proceeding arising from or relating to this 
Agreement.  This Agreement may be executed in multiple counterparts, each of which shall be 
deemed an original, but all of which together shall constitute one and the same instrument.  All 
signatures of the parties to this Agreement may be transmitted by facsimile or electronic 
transmission in portable document format (.pdf), and such facsimile or .pdf will, for all purposes, 
be deemed to be the original signature of such party whose signature it reproduces, and will be 
binding upon such party.  If any provision of this Agreement is determined to be prohibited or 
unenforceable by reason of any applicable law of a jurisdiction, then such provision shall, as to 
such jurisdiction, be ineffective to the extent of such prohibition or unenforceability without 
invalidating the remaining provisions thereof, and any such prohibition or unenforceability in such 
jurisdiction shall not invalidate or render unenforceable such provisions in any other jurisdiction.  
Each Party represents, warrants and covenants that each document, notice, instruction or request 
provided by such Party to the Escrow Agent shall comply with applicable laws and regulations.  
Where, however, the conflicting provisions of any such applicable law may be waived, they are 
hereby irrevocably waived by the parties hereto to the fullest extent permitted by law, to the end 
that this Agreement shall be enforced as written.  Except as expressly provided in Section 7 and 
Section 8, nothing in this Agreement, whether express or implied, shall be construed to give to any 
person or entity other than the Escrow Agent and the Parties any legal or equitable right, remedy, 
interest or claim under or in respect of this Agreement or any funds escrowed hereunder. 
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14. Compliance with Court Orders.  In the event that any Escrow Funds shall be 
attached, garnished or levied upon by any court order, or the delivery thereof shall be stayed or 
enjoined by an order of a court, or any order, judgment or decree shall be made or entered by any 
court order affecting the property deposited under this Agreement, the Escrow Agent is hereby 
expressly authorized, in its sole discretion, to obey and comply with all writs, orders or decrees so 
entered or issued, which it is advised by legal counsel of its own choosing is binding upon it, 
whether with or without jurisdiction, and in the event that the Escrow Agent obeys or complies 
with any such writ, order or decree it shall not be liable to any of the Parties or to any other Person, 
by reason of such compliance notwithstanding such writ, order or decree being subsequently 
reversed, modified, annulled, set aside or vacated. 

15. Further Assurances.  Following the date hereof, each party shall deliver to the other 
parties such further information and documents and shall execute and deliver to the other parties 
such further instruments and agreements as any other party shall reasonably request to consummate 
or confirm the transactions provided for herein, to accomplish the purpose hereof or to assure to 
any other party the benefits hereof. 

16. Assignment.  This Agreement may not be assigned by either Party (by operation of 
law or otherwise) without the prior written consent of the other Party, and no assignment of the 
interest of any of the Parties shall be binding upon the Escrow Agent unless and until written notice 
of such assignment shall be filed with and consented to by the Escrow Agent (such consent not to 
be unreasonably withheld).  Any transfer or assignment of the rights, interests or obligations 
hereunder in violation of the terms hereof shall be void and of no force or effect. This Agreement 
will be binding upon and inure to the benefit of the Parties and their respective successors and 
permitted assigns. 

17. Force Majeure.  The Escrow Agent shall not incur any liability for not performing 
any act or fulfilling any obligation hereunder by reason of any occurrence beyond its control 
(including, but not limited to, any provision of any present or future law or regulation or any act 
of any governmental authority, any act of God or war or terrorism, or the unavailability of the 
Federal Reserve Bank wire services or any electronic communication facility), it being understood 
that the Escrow Agent shall use commercially reasonable efforts which are consistent with 
accepted practices in the banking industry to resume performance as soon as reasonably practicable 
under the circumstances.  

18. Compliance with Federal Law. To help the U.S. Government fight the funding of 
terrorism and money laundering activities and to comply with Federal law requiring financial 
institutions to obtain, verify and record information on the source of funds deposited to an account, 
the Parties agree to provide the Escrow Agent with the name, address, taxpayer identification 
number, and remitting bank for all Parties depositing funds at Citibank pursuant to the terms and 
conditions of this Agreement.  For a non-individual person such as a business entity, a charity, a 
trust or other legal entity, the Escrow Agent will ask for documentation to verify its formation and 
existence as a legal entity.  The Escrow Agent may also ask to see financial statements, licenses, 
an identification and authorization documents from individuals claiming authority to represent the 
entity or other relevant documentation. 
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19. Use of Citibank Name.  No publicly distributed printed or other material in any 
language, including prospectuses, notices, reports, and promotional material which mentions 
“Citibank” by name or the rights, powers, or duties of the Escrow Agent under this Agreement 
shall be issued by any other Parties hereto, or on such Party’s behalf, without the prior written 
consent of the Escrow Agent, except as may be required by applicable law.  

20. Confidentiality.  Except as required by law, the Escrow Agent agrees to keep 
confidential, and to cause any of its affiliates or agents to keep confidential and not to disclose any 
and all documents, materials, and any other non-public information which it shall have obtained 
regarding the Parties in connection with the execution and delivery of this Agreement and its 
performance of its duties and obligations hereunder. This Section 20 shall survive termination of 
this Agreement for a period of twelve (12) months after such termination. 

21. Use of Electronic Records and Signatures. As used in this Agreement, the terms 
“writing” and “written” include electronic records, and the terms “execute,” “signed” and 
“signature” include the use of electronic signatures. Notwithstanding any other provision of this 
Agreement or the attached Exhibits and Schedules, any electronic signature that is presented as the 
signature of the purported signer, regardless of the appearance or form of such electronic signature, 
may be deemed genuine by Escrow Agent in Escrow Agent’s sole discretion, and such electronic 
signature shall be of the same legal effect, validity and enforceability as a manually executed, 
original, wet-ink signature; provided, however, that any such electronic signature must be an actual 
and not a typed signature. In accordance with Section 8 of this Agreement, Escrow Agent shall be 
indemnified and held harmless from any Escrow Agent Losses it incurs as a result of its acceptance 
of and reliance on electronic signatures that it deems to be genuine. Any electronically signed 
agreement, instruction or other document shall be an “electronic record” established in the ordinary 
course of business and any copy shall constitute an original for all purposes. The terms “electronic 
signature” and “electronic record” shall have the meaning ascribed to them in 15 USC § 7006. 
This Agreement and any instruction or other document furnished hereunder may be transmitted by 
facsimile or as a PDF file attached to an email. 

22. Return of Funds. If the Escrow Agent releases any funds, including but not limited 
to the Escrow Amount or any portion of it, to a Party and subsequently determines, in its sole 
discretion, that the payment or any portion of it was made in error, the Party shall, upon notice, 
promptly refund the erroneous payment. Any such erroneous payment by the Escrow Agent, and 
the Party’s return thereof to the Escrow Agent, shall not affect any obligation or right of either the 
Escrow Agent or the Parties. Each of the Parties agrees not to assert discharge for value, bona fide 
payee, or any similar doctrine as a defense to the Escrow Agent’s recovery of any erroneous 
payment. 

23. Sanctions.  None of the Parties or any of their parents or subsidiaries, or any of their 
respective directors, officers, or employees, or to the knowledge of any Party, the affiliates of the 
Parties or any of their subsidiaries, will, directly or indirectly, use any part of any proceeds or lend, 
contribute, or otherwise make available such Escrow Funds in any manner that would result in a 
violation by any person of economic, trade, or financial sanctions, requirements, or embargoes 
imposed, administered, or enforced from time to time by the United States (including, without 
limitation, the Office of Foreign Assets Control of the U.S. Department of the Treasury and the 
U.S. Department of State), the United Kingdom (including, without limitation, His Majesty’s 
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Treasury), the European Union and any EU member state, the United Nations Security Council, 
and any other relevant sanctions authority. 

*    *    *    *    *
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Signature Page to Escrow Agreement

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date set 

forth above. 

BUYER: 

BACKYARD PRODUCTS, LLC 

By:        

Name:  

Its:  

SELLER: 

KIDKRAFT, INC.  

By:        

Name: Johnnie Goodner  

Its: Chief Financial Officer 

ESCROW AGENT: 

CITIBANK, N.A.

By:        

Name:        

Its:        
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TERMS AND CONDITIONS: The above schedule of fees does not include charges for out-of-pocket expenses or for any services 
of an extraordinary nature that Citibank or its legal counsel may be called upon from time to time to perform.  Fees are also subject 
to satisfactory review of the documentation, and Citibank reserves the right to modify them should the characteristics of the 
transaction change.  Citibank’s participation in this program is subject to internal approval of the third party depositing monies into 
the escrow account to be established hereunder.  The Acceptance Fee, if any, is payable upon execution of the Agreement.  Should 
this schedule of fees be accepted and agreed upon and work commenced on this program but subsequently halted and the program 
is not brought to market, the Acceptance Fee and legal fees incurred, if any, will still be payable in full. 

 

Schedule 1 

 

ESCROW AGENT FEE SCHEDULE 

Citibank, N.A., Escrow Agent 

 

Acceptance Fee 
To cover the acceptance of the Escrow Agency appointment, the study of the Agreement, and 
supporting documents submitted in connection with the execution and delivery thereof, and 
communication with other members of the working group: 
 
 Fee:  Waived 

 

Administration Fee 
The annual administration fee covers maintenance of the Escrow Account including safekeeping 
of assets in the escrow account, normal administrative functions of the Escrow Agent, including 
maintenance of the Escrow Agent’s records, follow-up of the Agreement’s provisions, and any 
other safekeeping duties required by the Escrow Agent under the terms of the Agreement. Fee is 
based on the total Escrow Amount being deposited in a non-interest bearing deposit account, FDIC 
insured to the applicable limits. 
 

Fee: Waived 

 

Tax Preparation Fee 
To cover preparation and mailing of Forms 1099-INT, if applicable for the escrow parties for each 
calendar year: 
 
 Fee:  Waived 
 

Transaction Fees 

To oversee all required disbursements or release of property from the escrow account to any 
escrow party, including cash disbursements made via check and/or wire transfer, fees associated 
with postage and overnight delivery charges incurred by the Escrow Agent as required under the 
terms and conditions of the Agreement: 
 
  Fee:  Waived 

 

Other Fees 

Material amendments to the Agreement: additional fee(s), if any, to be discussed at time of 
amendment. 
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Exhibit to Escrow Agreement

EXHIBIT A-2

Certificate as to Seller’s Authorized Signatures

The specimen signatures shown below are the specimen signatures of the individuals who have

been designated as Authorized Representatives of the Seller and are authorized to initiate and

approve transactions of all types for the escrow account or accounts established under this

Agreement, on behalf of the Seller. The below listed persons (must list at least two individuals,

if applicable) have also been designated Call Back Authorized Individuals and will be notified by

Citibank N.A. upon the release of Escrow Funds from the escrow account(s).

Name / Title / Telephone Specimen Signature

Name Signature

Title

Phone Mobile Phone

Name Signature

Title

Phone Mobile Phone

Name Signature

Title

Telephone Mobile Phone

Geoffrey Walker

President and Chief Executive Officer

310-874-0092
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Exhibit to Escrow Agreement 
 

EXHIBIT B 
 

Form of Joint Release Instruction 
 
[Date] 
 
[Via Email] 
[Via Fax] 
[212.780.7131] 
Citibank, N.A. 
Escrow Services 
388 Greenwich Street 
Tower Building, 29th Floor  
New York, NY 10013 
Attn: Eddy Rosero and Nelson Kercado 
 
RE: [Name of Parties] – Escrow Agreement dated April 25, 2024 
Escrow Account number [25Dxxxxxxxxx] 
 
We refer to an escrow agreement dated April 25, 2024 between BACKYARD PRODUCTS, LLC, 
Delaware limited liability company (the “Buyer”), KIDKRAFT, INC., a Delaware corporation 
(the “Seller”) and Citibank, N.A. as Escrow Agent (the “Escrow Agreement”) 
 
Capitalized terms in this letter that not otherwise defined shall have the same meaning given to 
them in the Escrow Agreement. 
 
Pursuant to Section 4(a)(i) of the above referenced escrow agreement, the Parties instruct the 
Escrow Agent to release [$     ] to the specified party as instructed below. This letter constitutes a 
“Joint Release Instruction” pursuant to Section 4 of the Escrow Agreement. 
 
[Bank name] 
[ABA number] 
[Bank Address] 
[Beneficiary name] 
[Beneficiary Account number] 
 
 
Thank you. 
 

[Signatures Follow]
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Exhibit to Escrow Agreement 
 

IN WITNESS WHEREOF, this Joint Release Instruction has been duly executed 
as of the date first written above.  

 

BUYER: 
 
BACKYARD PRODUCTS, LLC 

 

 
By:        
Name:        
Its:        
 
 
 
SELLER: 
 
KIDKRAFT, INC.  

 
 
By:        
Name:        
Its:        
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EXHIBIT B 

ILLUSTRATIVE CALCULATION OF CERTAIN PURCHASE PRICE ELEMENTS 

 [Attached.] 
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SCHEDULE “G”  

FORM OF INFORMATION OFFICER’S VESTING CERTIFICATE 
 
 
 

Court File No. CV-24-00720035-00CL 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN THE MATTER OF THE COMPANIES’ CREDITORS  
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF KIDKRAFT, INC., SOLOWAVE DESIGN HOLDINGS 
LIMITED., SOLOWAVE DESIGN INC., SOLOWAVE INTERNATIONAL INC. AND 

SOLOWAVE DESIGN LP 

APPLICATION OF KIDKRAFT, INC. UNDER SECTION 46 OF THE  
COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS  

AMENDED 

INFORMATION OFFICER’S VESTING CERTIFICATE 
 

A. Pursuant to an Order of the Honourable Justice Cavanagh of the Ontario Superior Court 

of Justice (Commercial List) (the “Court”) dated May 17, 2024 (the “Supplemental Order”), 

KSV Restructuring Inc. was appointed as information officer of the Court (in such capacity, the 

“Information Officer”) in the proceedings commenced by KidKraft, Inc. (“KidKraft”) in its 

capacity as the foreign representative (in such capacity, the “Foreign Representative”) of 

Solowave Design Holdings Limited, Solowave Design Inc., Solowave International Inc., and 

Solowave Design LP (the “Canadian Debtors” and collectively with KidKraft, the “Chapter 11 

Debtors”), pursuant to the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as 

amended (the “CCAA”).  

B. Pursuant to an Order of the Court dated [ 2024] (the “CCAA Vesting Order”) made in 

the CCAA Proceedings, the Court (a) recognized the Plan Confirmation Order and the Sale 

Order and (b) provided for the vesting in the Purchaser or its permitted assignee or delegee of the 
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Chapter 11 Debtors’ right, title and interest in and to the Canadian Transferred Assets, which 

vesting is to be effective with respect to such assets upon the delivery by the Information Officer 

to the Purchaser of this certificate (the “Information Officer’s Vesting Certificate”). 

C. Unless otherwise indicated herein, terms with initial capitals have the meanings set out in 

the CCAA Vesting Order. 

THE INFORMATION OFFICER CERTIFIES that: 

1. The Foreign Representative has delivered written notice confirming, on behalf of the 

Chapter 11 Debtors, that each of the conditions precedent in favour of the Chapter 11 Debtors 

contained in the Purchase Agreement has been satisfied or waived. 

2. The Purchaser has delivered written notice confirming that each of the conditions 

precedent in favour of it contained in the Purchase Agreement has been satisfied or waived.  

3. The Purchaser has delivered written notice confirming that the Purchaser has assigned or 

delegated to [NAME] its right to purchase and acquire the Canadian Transferred Assets in 

accordance with the Purchase Agreement. 

DATED at Toronto, Ontario this   day of   , 2024 

 

 KSV RESTRUCTURING INC., in its 
capacity as Information Officer, and not in its 
personal capacity 

  Per:  
   Name:  
   Title:  
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SCHEDULE “H”  

FORM OF INFORMATION OFFICER’S TERMINATION CERTIFICATE 
 
 
 

Court File No. CV-24-00720035-00CL 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN THE MATTER OF THE COMPANIES’ CREDITORS  
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF KIDKRAFT, INC., SOLOWAVE DESIGN HOLDINGS 
LIMITED., SOLOWAVE DESIGN INC., SOLOWAVE INTERNATIONAL INC. AND 

SOLOWAVE DESIGN LP 

APPLICATION OF KIDKRAFT, INC. UNDER SECTION 46 OF THE  
COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS  

AMENDED 

INFORMATION OFFICER’S TERMINATION CERTIFICATE 
 

B. Pursuant to an Order of the Honourable Justice Cavanagh of the Ontario Superior 

Court of Justice (Commercial List) (the “Court”) dated May 17, 2024 (the “Supplemental 

Order”), KSV Restructuring Inc. was appointed as information officer of the Court (in such 

capacity, the “Information Officer”) in the proceedings commenced by KidKraft, Inc. 

(“KidKraft”) in its capacity as the foreign representative (in such capacity, the “Foreign 

Representative”) of Solowave Design Holdings Limited, Solowave Design Inc., Solowave 

International Inc., and Solowave Design LP (the “Canadian Debtors” and collectively with 

KidKraft, the “Chapter 11 Debtors”), pursuant to the Companies’ Creditors Arrangement 

Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”).  

B. Pursuant to an Order of the Court dated [ 2024] (the “CCAA Termination Order”) 

made in the CCAA Proceedings, the Court (a) recognized the Plan Confirmation Order and 

the Sale Order (each as defined in the CCAA Termination Order), and (b) provided for the 
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termination of these CCAA proceedings upon the filing of this certificate (the “Information 

Officer’s Termination Certificate”) with the Court. 

C. Unless otherwise indicated herein, terms with initial capitals have the meanings set out 

in the CCAA Termination Order. 

THE INFORMATION OFFICER CERTIFIES that: 

1. The Information Officer has been advised by the Chapter 11 Debtors (or their counsel) 

that the conditions to the Plan becoming effective as set out in section  of the Plan have 

been satisfied or waived pursuant to section  of the Plan. 

2. To the knowledge of the Information Officer, all matters to be attended to in 

connection with the Foreign Representative’s CCAA Proceedings (Court File No. CV-24-

00720035-00CL) have been completed.  

ACCORDINGLY, the CCAA Termination Time as defined in the CCAA Termination Order 

has occurred. 

DATED at Toronto, Ontario this   day of   , 2024 

 

 KSV RESTRUCTURING INC., in its 
capacity as Information Officer, and not in its 
personal capacity 

  Per:  
   Name:  
   Title:  

Electronically issued / Délivré par voie électronique : 28-Jun-2024
Toronto Superior Court of Justice / Cour supérieure de justice

       Court File No./N° du dossier du greffe : CV-24-00720035-00CL



IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 
AND IN THE MATTER OF KIDKRAFT, INC., SOLOWAVE DESIGN HOLDINGS LIMITED., SOLOWAVE DESIGN INC., 
SOLOWAVE INTERNATIONAL INC. AND SOLOWAVE DESIGN LP 
APPLICATION OF KIDKRAFT, INC. UNDER SECTION 46 OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 
1985, c. C-36 AS AMENDED 

Court File No:  CV-24-00720035-00CL 

Ontario 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

Proceeding commenced at Toronto 

RECOGNITION ORDER 
(Plan Confirmation Order, Sale Order and Termination 

of CCAA Proceedings, and Related Relief) 

OSLER, HOSKIN & HARCOURT LLP 
1 First Canadian Place, P.O. Box 50 
Toronto, ON M5X 1B8 
Fax:  416.862.6666 

Tracy C. Sandler (LSO# 32443N) 
Tel:      416.862.5890 
Email: tsandler@osler.com 

Martino Calvaruso (LSO# 57359Q) 
Tel:      416.862.6665 
Email:  mcalvaruso@osler.com  

Mark Sheeley (LSO# 66473O) 
Tel:      416.862.6791 
Email: msheeley@osler.com 

Lawyers for the Applicant 
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