
DOC#11401277v1 

Court File No. CV-23-00700695-00CL   
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

B E T W E E N: 
 
 

MARSHALLZEHR GROUP INC. 
Applicant 

 
- and - 

 
 

LA PUE INTERNATIONAL INC. 
Respondent 

 
 

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY 
ACT, R.S.C. 1985, c.B-3, AS AMENDED, AND SECTION 101 OF THE COURTS OF JUSTICE 
ACT, R.S.O. 1990, c.C.43, AS AMENDED 
 

 
MOTION RECORD 

(Returnable April 11, 2024) 

April 3, 2024 CHAITONS LLP 
5000 Yonge Street, 10th Floor 
Toronto, Ontario  M2N 7E9 
 
Maya Poliak (LSO No. 54100A) 
Tel: (416) 218-1161 
E-mail: maya@chaitons.com 
 
Laura Culleton (LSO No. 82428R) 
Tel: (416) 218-1128 
E-mail: laurac@chaitons.com 
 
Lawyers for KSV Restructuring Inc., in its 
capacity as Court-Appointed Receiver 

 
 

TO:  SERVICE LIST  

mailto:maya@chaitons.com


 
DOC#11383843v4 

SERVICE LIST 
(as at March 28, 2024) 

 
Receiver’s URL:  https://www.ksvadvisory.com/experience/case/lapue  
 
CHAITONS LLP 
5000 Yonge Street, 10th Floor 
Toronto, ON   M2N 7E9 
 
Maya Poliak (54100A) 
Tel:  416-218-1161 
Email:  maya@chaitons.com 
 
Laura Culleton (LSO No. 82428R) 
Tel: (416) 218-1128 
E-mail: laurac@chaitons.com  
 
Lawyers for the Receiver 
 

KSV RESTRUCTURING INC. 
150 King Street West, Sute 2308 
Toronto, ON   M5H 1J9 
 
Noah Goldstein 
Email:  ngoldstein@ksvadvisory.com  
 
Court-Appointed Receiver 
 

FRIEDMAN LAW PROFESSIONAL 
CORPORATION 
150 Ferrand Drive 
North York, ON M3C 3E5 
 
Mark Russell 
Tel: (416) 496-3340 ext. 119 
Email: mr@friedmans.ca  
 
William Friedman 
Tel: (416) 496-3340 ext. 199 
Email:  wf@friedmans.ca  
 
Lawyers for the Respondent 
 

DEPARTMENT OF JUSTICE 
The Exchange Tower 
130 King Street West, Suite 3400 
Toronto, ON  M5X 1K6 
 
 
AGC-PGC.Toronto-Tax-Fiscal@justice.gc.ca 
 
Lawyers for Canada Revenue Agency 
 

ONTARIO MINISTRY OF FINANCE - 
INSOLVENCY UNIT
  
33 King Street West, 6th Floor 
P.O. Box 627, Station A 
Oshawa, ON  L1H 8H5 
 
Email:  insolvency.unit@ontario.ca  
 

PAVEY LAW LLP  
73 Water Street North, suite 200 
Cambridge, ON   N1R 7L6 
 
Anthony Gabriele 
Tel: (519) 621-7260 
Email:  gabriele@paveylaw.com   
 
Lawyers for HC Matcon Inc. 
 

https://www.ksvadvisory.com/experience/case/golden-miles-food-corporation
mailto:maya@chaitons.com
mailto:laurac@chaitons.com
mailto:ngoldstein@ksvadvisory.com
mailto:mr@friedmans.ca
mailto:wf@friedmans.ca
mailto:AGC-PGC.Toronto-Tax-Fiscal@justice.gc.ca
mailto:insolvency.unit@ontario.ca
mailto:gabriele@paveylaw.com


 
DOC#11383843v4 

WEIRFOULDS LLP 
66 Wellington Street West, Suite 4100 
Toronto, ON   M5K 1B7 
 
Dylan Dilks 
Tel:  (416) 947-5075 
Email:  ddilks@weirfoulds.com  
 
Lawyers for Kada Group Inc. 
 
 

BISCEGLIA & ASSOCIATES 
9100 Jane Street, Building A, Suite 200 
Toronto, ON   L4K 0A4 
 
Emilio Bisceglia 
Tel:  (905) 695-5200 
Email:  ebisceglia@lawtoronto.com 
 
Fernando Souza 
Tel: (905) 695-1500 
Email: fsouza@lawtoronto.com  
 
Lawyers for Buttcon Limited 
 

TT GALBRAITH ELECTRIC LTD 
2 -213 Bunting Road 
St. Catherines, ON  LM2 3Y2 
 
James Galbraith  
Tel:  (905) 246-4797 
Email:  trent@ttjelectric.net  
 

POLICARO LEASING LTD. 
191 Wyecroft Rd, Unit 1 
Oakville, ON   L6L 3S3 
 
Kathy Liu, Risk Manager 
Tel:  (905) 618-1360 
Email:  kliu@policaro.ca   
 

CITY OF NIAGARA FALLS 
4321 Queen Street 
Niagara Falls, ON  L2E 2K9 
 
Nidhi Punyarthi 
Tel:  (905) 356-7521 ext.4385 
Email: npunyarthi@niagarafalls.ca   
 
 

BORDEN LADNER GERVAIS 
22 Adelaide Street West,  
Toronto, ON   M5H 4E3 
 
James Maclellan 
Tel:  (416) 367-6592 
Email:  jmaclellan@blg.com  
 
Jason Dutrizac 
Tel: (613) 787-3535 
Email:  jdutrizac@blg.com  
 
Lawyers for The Sovereign General Insurance 
Company 
 

NEWROADS AUTOMOTIVE GROUP LTD 
18100 Yonge St 
Newmarket, ON   L3Y 8V1 
 
Tel:  (905) 898-2277 

TUFMAN & ASSOCIATES 
439 University Avenue, suite 2300 
Toronto, ON   M5G 1Y8 
 
Marek Tufman 
Tel: (416) 360-1689 
Email:  mzt@litigationcanada.com  
  

mailto:ddilks@weirfoulds.com
mailto:ebisceglia@lawtoronto.com
mailto:fsouza@lawtoronto.com
mailto:trent@ttjelectric.net
mailto:kliu@policaro.ca
mailto:npunyarthi@niagarafalls.ca
mailto:jmaclellan@blg.com
mailto:jdutrizac@blg.com
mailto:mzt@litigationcanada.com


 
DOC#11383843v4 

JOHN P. MULLEN LAW 
218 Export Blvd., Suite 106 
Mississauga, ON   L5S 0A7 
 
John Mullen 
Tel:  (905) 501-8778 
Email:  John@jmullenlaw.ca 
 
Lawyers for Tomasz Sobota, Andrezj Zalewski 
and Daniela Lupu  
 

WILLING LAW 
180 Talbot Street South 
Essex, ON  N8M 1B6 
 
Amanda Willing 
Tel:  (519) 980-3476 
Email:  amanda@willinglaw.com 
 
Lawyers for Sandeep Saroya 

PALLETT VALO LLP 
77 City Centre Drive, West Tower, Suite 300 
Mississauga, ON   L5B 1M5 
 
Maria Ruberto 
Tel:  (289) 805-3441 
Email: mruberto@pallettvalo.com 
 
Lawyers for Astro Excavating Inc. 
 

 
 

 
 

EMAIL: 

 
ngoldstein@ksvadvisory.com; mr@friedmans.ca; wf@friedmans.ca; 
AGC-PGC.Toronto-Tax-Fiscal@justice.gc.ca; insolvency.unit@ontario.ca; 
gabriele@paveylaw.com; ddilks@weirfoulds.com; ebisceglia@lawtoronto.com; 
fsouza@lawtoronto.com; trent@ttjelectric.net; kliu@policaro.ca; npunyarthi@niagarafalls.ca ; 
maya@chaitons.com; laurac@chaitons.com;  jmaclellan@blg.com; jdutrizac@blg.com; 
mzt@litigationcanada.com; John@jmullenlaw.ca; amanda@willinglaw.com; 
mruberto@pallettvalo.com  

mailto:John@jmullenlaw.ca
mailto:amanda@willinglaw.com
mailto:amanda@willinglaw.com
mailto:mruberto@pallettvalo.com
mailto:ngoldstein@ksvadvisory.com
mailto:mr@friedmans.ca
mailto:wf@friedmans.ca
mailto:AGC-PGC.Toronto-Tax-Fiscal@justice.gc.ca
mailto:insolvency.unit@ontario.ca
mailto:gabriele@paveylaw.com
mailto:ddilks@weirfoulds.com
mailto:ebisceglia@lawtoronto.com
mailto:fsouza@lawtoronto.com
mailto:trent@ttjelectric.net
mailto:kliu@policaro.ca
mailto:npunyarthi@niagarafalls.ca
mailto:maya@chaitons.com
mailto:laurac@chaitons.com
mailto:jmaclellan@blg.com
mailto:jdutrizac@blg.com
mailto:mzt@litigationcanada.com
mailto:John@jmullenlaw.ca
mailto:amanda@willinglaw.com
mailto:amanda@willinglaw.com
mailto:mruberto@pallettvalo.com


 
 

INDEX 
 
 
 
 
 
 



DOC#11401277v1 

Court File No. CV-23-00700695-00CL  
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

B E T W E E N: 
 
 

MARSHALLZEHR GROUP INC. 
Applicant 

 
- and - 

 
 

LA PUE INTERNATIONAL INC. 
Respondent 

 
 

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY 
ACT, R.S.C. 1985, c.B-3, AS AMENDED, AND SECTION 101 OF THE COURTS OF JUSTICE 
ACT, R.S.O. 1990, c.C.43, AS AMENDED 
 

 
INDEX 

 
 
Tab Document 

1. Notice of Motion dated April 3, 2024 

2. Second Report of the Receiver dated April 2, 2024 

A Receivership Order of Justice Cavanagh dated October 19, 2023 

B First Report of the Receiver (without appendices) dated December 13, 2023 

C Email chain dated March 28, 2024 



 
 

TAB 1 
  



 
DOC#11411734v1 

Court File No. CV-23-00700695-00CL 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 
 

BETWEEN: 
 

MARSHALLZEHR GROUP INC. 

Applicant 

- and - 

LA PUE INTERNATIONAL INC. 

Respondent 

NOTICE OF MOTION 

KSV RESTRUCTURING INC. (“KSV”), in its capacity as court-appointed receiver and 

manager (the “Receiver”) of all of the assets, undertakings and properties of La Pue International 

Inc. (“Respondent”), will make a motion to a judge presiding over the Superior Court of Justice, 

Commercial List (the “Court”) on Thursday, April 11, 2024, at 10:00 a.m., or as soon after that 

time as the motion can be heard. 

THE PROPOSED METHOD OF HEARING:  

□ In writing under subrule 37.12.1 (1) because it is (insert one of on consent, unopposed or 
made without notice); 

□ In writing as an opposed motion under subrule 37.12.1 (4); 
□ In person;  
□ By telephone conference; 
X BY VIDEO CONFERENCE. 
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THE MOTION IS FOR: 

1. an order:  

(a) validating the service of the Receiver’s Notice of Motion and Motion Record; 

(b) increasing the Borrowing Limit (as defined below) to $500,000; 

(c) directing Pawel Fugiel, the sole director and officer of the Respondent (“Fugiel”) 

to comply with his obligations under the Appointment Order (as defined below), 

including, immediately requiring Fugiel to provide to the Receiver all copies of pre-

sale purchase agreements entered into between the Respondent and homebuyers 

(the “Pre-Sale Agreements”); and 

(d) such further and other relief that the Receiver may request and this Honourable 

Court may consider just. 

THE GROUNDS FOR THE MOTION ARE: 

1. The Respondent is a single purpose corporation that owns the real property municipally 

known as 5528 Ferry Street, Niagara Falls, Ontario (the “Real Property”). The Respondent 

planned to develop and construct on the Real Property three mid-rise buildings consisting of one 

mixed-use, one hotel and one residential building (the “Project”).  

2. The Receiver was appointed by Order of this Court dated October 19, 2023 (the 

“Appointment Order”) on an application by MarshallZehr Group Inc. (“MZ”), the Respondent’s 

senior secured creditor.   

3. On December 20, 2023, this Court granted an order authorizing the Receiver to commence 
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the process for the sale of the Real Property (the “Sale Process”). The Sale Process is currently 

underway in accordance with the Court prescribed timelines.  

Increase of the Borrowing Limit 

4. Pursuant to the Appointment Order, the Receiver is empowered to borrow such monies 

from time to time as it may consider necessary or desirable, provided that the outstanding amount 

does not exceed $100,000 (the “Borrowing Limit”). The Appointment Order also provides that 

the Respondents’ property shall be charged by way of a fixed and specific charge as security for 

the payment of the amounts borrowed by the Receiver in priority to all other claims and security 

interests.  

5. Since the commencement of these proceedings, the Receiver borrowed $100,000 to fund 

the exercise of its powers and duties from MZ. The majority of the funds have been used to fund 

the winterization of the Project and to prevent any erosion to the shoring of the Project.  

6. The Receiver is continuing to receive estimates from various engineers and consultants for 

additional work to maintain the shoring that if not completed immediately could pose safety issues 

and/or negatively affect the value of the Real Property. Based on estimates received to date, the 

Receiver is of the view that it will require an additional $150,000 to complete these activities.  

7. Given the foregoing, the Receiver requests that the Borrowing Limit be increased to 

$500,000. In addition to the $250,000 to be used for shoring, the Receiver is also requesting a 

buffer of $250,000 for other unforeseen costs and to avoid having to attend Court again to increase 

the Borrowing Limit.  If the Receiver is not able to borrow the additional funds, it will not be able 

to commission the additional work, which may result in safety issues and in the material 
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deterioration in the value of the Project to the detriment of its stakeholders. MZ supports the 

increase of the Borrowing Limit and has agreed to make these funds available to the Receiver.  

Fugiel 

8. The Respondent entered into over 600 Pre-Sale Agreements before the Receiver’s 

appointment. The Receiver has been requesting copies of these agreements from Fugiel and his 

counsel since December 2023 without success.  

9. The Appointment Order requires all current and former directors of the Respondent to grant 

immediate and continued access to all of the Respondent’s property and to deliver all such property 

to the Receiver upon its request. Since the Receiver’s appointment, Fugiel has repeatedly failed to 

cooperate with the Receiver and deliver the Respondent’s property to the Receiver when requested. 

The Receiver submits that Fugiel is in contempt of the Appointment Order for failing to, among 

other things, deliver the Pre-Sale Agreements.  

10. The Pre-Sale Agreements are necessary to a potential purchaser’s ability to complete due 

diligence in the sale process for the Real Property. The Receiver seeks an order requiring Fugiel 

to immediately deliver the Pre-Sale Agreements to the Receiver. The Receiver also seeks costs of 

this motion on full indemnity basis.  

Other 

11. Rules 2.03, 3.02, 16.01 and 37 of the Rules of Civil Procedure (Ontario). 

12. Such further and other grounds as counsel may advise and this Honourable Court may 

permit. 
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THE FOLLOWING DOCUMENTARY EVIDENCE WILL BE USED AT THE HEARING 
OF THE MOTION: 

1. Second Report of the Receiver dated April 2, 2024 and the appendices thereto; and 

2. Such further and other material as counsel may advise and this Honourable Court may 

permit. 

April 3, 2024 CHAITONS LLP 
5000 Yonge Street, 10th Floor 
Toronto, ON  M2N 7E9 
 
Maya Poliak 
Tel: (416) 218-1161 
Email: maya@chaitons.com  
 
Lawyers for KSV Restructuring Inc., in its 
capacity as Court-Appointed Receiver 
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COURT FILE NO.: CV-23-00700695-00CL 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

BETWEEN: 
 

MARSHALLZEHR GROUP INC. 
 

APPLICANT 
- AND - 

 
LA PUE INTERANTIONAL INC.  

 
RESPONDENT 

 
SECOND REPORT OF  

KSV RESTRUCTURING INC. 
 AS RECEIVER  
 

APRIL 2, 2024 

1.0 Introduction 

1. This report (“Report”) is filed by KSV Restructuring Inc. (“KSV”) in its capacity as 
receiver (the “Receiver”) of the assets, undertakings, and properties of La Pue 
International Inc. (the “Company”) acquired for, or used in relation to a business 
carried on by the Company.   

2. Pursuant to an Order of the Ontario Superior Court of Justice (Commercial List) (the 
“Court”) made on October 19, 2023, KSV was appointed Receiver. A copy of the 
Receivership Order is attached as Appendix “A”. 

1.1 Purposes of this Report 

1. The purposes of this Report are to provide evidence to the Court in support of the 
Receiver’s requests for an order: 

i. directing Mr. Fugiel to comply with his obligations under the Receivership Order, 
including to, among other things, immediately provide to the Receiver all copies 
of pre-sale purchase agreements entered into between the Company and 
homebuyers (the “Pre-Sale Agreements”); and 

ii. increasing the Borrowing Limit (as defined below) to $500,000. 

1.2 Currency 

1. All currency references in this Report are to Canadian dollars, unless otherwise noted. 
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1.3 Restrictions 

1. In preparing this Report, the Receiver has relied upon information, including financial 
information provided by MarshallZehr Group Inc. (“MZ”). The Receiver has not 
audited, reviewed or otherwise verified the accuracy or completeness of the 
information in a manner that would comply with Generally Accepted Assurance 
Standards pursuant to the Chartered Professional Accountants of Canada Handbook. 

2. The Receiver expresses no opinion or other form of assurance with respect to the 
financial information presented in this Report or relied upon by the Receiver in 
preparing this Report.  Any party wishing to place reliance on the Company’s financial 
information should perform its own diligence. 

2.0 Background 

1. The Company is a single purpose entity that owns  the real property municipally known 
as 5528 Ferry Street, Niagara Falls, Ontario (the “Real Property”).  

2. Mr. Fugiel is the sole officer and director of the Company.  

3. The Company planned to develop and construct on the Real Property three mid-rise 
buildings consisting of one mixed-use, one hotel and one residential building (the 
“Project”). Prior to the receivership proceedings,  the Company completed significant 
shoring and excavation work on the Project although no other phases of construction 
have commenced.  

4. On December 20, 2023, the Court granted an order (the “Sale Process Order”) 
authorizing the Receiver to retain Colliers Macaulay Nicolls Inc. to act as listing agent 
and approving the process for the sale of the Real Property (the “Sale Process”). The 
Sale Process is currently underway in accordance with the Court prescribed timelines.  

2.1 Attempts to Obtain the Pre-Filing Agreements 

1. Over the course of the Sale Process, interested parties have requested as part of their 
diligence, copies of the Pre-Filing Agreements.  As set out in the Receiver’s First 
Report to Court dated December 13, 2023 (the “First Report”), the Receiver has on 
several occasions requested information from Mr. Fugiel that have gone unanswered. 
A copy of the First Report is attached as Appendix “B” (without appendices). 

2. On December 13, 2023, the Receiver emailed Mr. Pugiel to request copies of the Pre-
Filing Agreements. Mr. Pugiel advised “With this very short notice, we need a time to 
arrange  preparation for few hundreds APS hardcopies. I don’t have a copies in my 
possession.”. The Receiver has not received any of the Pre-Filing Agreements, 
despite multiple follow-up requests. 
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3. On March 28, 2024, the Receiver’s counsel, Chaitons LLP (“Chaitons”), emailed 
Mr. Fugiel’s counsel requesting copies of the Pre-Filing Agreements and advising that 
if the Receiver is not provided with the Pre-Filing Agreements “[the Receiver] will be 
in Court on April 11 asking for them to be produced and for costs against Pawel 
personally”.  A copy of this email chain is attached as Appendix “C”.  Despite 
requesting these agreements for months, as of the date of this Report, the Receiver 
has not been provided with copies of the Pre-Filing Agreements. The failure by 
Mr. Fugiel to provide the Pre-Filing Agreements is significantly impeding the Sale 
Process. 

4. The Receiver and its counsel have made requests and demands for the Pre-Filing 
Agreements since being appointed, each in accordance with the Receiver’s powers 
and entitlements under the Receivership Order. As outlined above, these requests 
and demands have had very little effect and have largely been ignored by Mr. Fugiel. 
This has left the Receiver with no choice but to bring the within motion, incur the costs 
of preparing this Report and attend at Court. 

3.0 Borrowing Limit 

1. Pursuant to the Receivership Order, the Receiver is empowered to borrow from MZ, 
such monies from time to time as it may consider necessary or desirable, provided 
that the outstanding amount does not exceed $100,000 (the “Borrowing Limit”), for the 
purpose of funding the exercise of its powers and duties. The Receivership Order 
provides that the Property shall be charged by way of a fixed and specific charge as 
security for the payment of such borrowed monies, together with interest and charges 
thereon, in priority to all security interests, trusts (including, without limitation, deemed 
trusts), liens, charges and encumbrances, statutory or otherwise, in favour of any 
person but subordinate in priority to the Receiver's Charge (as such term is defined in 
the Receivership Order) and the charges as set out in subsections 14.06(7), 81.4(4), 
and 81.6(2) of the Bankruptcy and Insolvency Act.  

2. Since the commencement of these proceedings, the Receiver has borrowed $100,000 
to fund the exercise of its powers and duties. The majority of the funds have been 
used to fund the winterization of the Project and to prevent any erosion to the shoring 
of the Project.  

3. The Receiver is continuing to receive estimates from various engineers and 
consultants for additional work to maintain the shoring that if not completed 
immediately could pose safety issues and/or negatively affect the value of the Project. 
Based on estimates received to date, the Receiver is of the view that it will require an 
additional $150,000 of availability beyond the Borrowing Limit to complete these 
activities. The Receiver is also requesting a buffer of $250,000 for other unforeseen 
costs and to avoid having to attend Court again to increase the Borrowing Limit.  
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4. Given the foregoing, the Receiver requests that the Borrowing Limit be increased to 
$500,000. If the Receiver is not able to borrow the additional funds, it will not be able 
to commission the additional work, which may result in safety issues and in the 
material deterioration in the value of the Project to the detriment of its stakeholders. 
The Receiver understands that MZ has consented to the increase in the Borrowing 
Limit and has agreed to make these funds available to the Receiver.  

4.0 Conclusion and Recommendation 

1. Based on the foregoing, the Receiver respectfully recommends that this Honourable 
Court make an order granting the relief detailed in Section 1.1 (1) of this Report.  

*     *     * 

All of which is respectfully submitted, 

 
KSV RESTRUCTURING INC., 
SOLELY IN ITS CAPACITY AS RECEIVER OF 
LA PUE INTETNATIONAL INC. 
AND NOT IN ITS PERSONAL OR IN ANY OTHER CAPACITY 
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COURT FILE NO.: CV-23-00700695-00CL 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

BETWEEN: 
 

MARSHALLZEHR GROUP INC. 
 

APPLICANT 
- AND - 

 
LA PUE INTERANTIONAL INC.  

 
RESPONDENT 

 
FIRST REPORT OF  

KSV RESTRUCTURING INC. 
 AS RECEIVER  
 

DECEMBER 13, 2023 

1.0 Introduction 

1. This report (“Report”) is filed by KSV Restructuring Inc. (“KSV”) in its capacity as 
receiver (the “Receiver”) of the assets, undertakings, and properties of La Pue 
International Inc. (the “Company”) acquired for, or used in relation to a business 
carried on by the Company.   

2. Pursuant to an Order of the Ontario Superior Court of Justice (Commercial List) (the 
“Court”) made on October 19, 2023, KSV was appointed Receiver.  

3. The Company’s principal asset is the real property municipally known as 5528 Ferry 
Street, Niagara Falls, Ontario (the “Real Property”).  

4. The principal purpose of the receivership proceeding is to conduct a Court-supervised 
sale process for the Real Property that maximizes value for the Company’s 
stakeholders.   

1.1 Purposes of this Report 

1. The purposes of this Report are to:  

a) provide an update on the receivership proceeding; 

b) advise the Court of the status of purchase agreements that were entered into 
between homebuyers (the “Homebuyers”) and the Company prior to these 
receivership proceedings; 
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c) provide the Court with information in support of the Receiver’s request for an 
order, among other things, approving a process pursuant to which the Real 
Property is to be marketed for sale by the Receiver (the “Sale Process”), 
including the retention of Colliers Macaulay Nicolls Inc. (“Colliers”) to act as 
listing agent pursuant to the terms of a listing agreement attached as Appendix 
“A” (the “Listing Agreement”). 

1.2 Currency 

1. All currency references in this Report are to Canadian dollars, unless otherwise noted. 

1.3 Restrictions 

1. In preparing this Report, the Receiver has relied upon information, including financial 
information provided by Marshallzehr Group Inc. (“Marshallzehr””). The Receiver has 
not audited, reviewed or otherwise verified the accuracy or completeness of the 
information in a manner that would comply with Generally Accepted Assurance 
Standards pursuant to the Chartered Professional Accountants of Canada Handbook. 

2. The Receiver expresses no opinion or other form of assurance with respect to the 
financial information presented in this Report or relied upon by the Receiver in 
preparing this Report.  Any party wishing to place reliance on the Company’s financial 
information should perform its own diligence. 

2.0 Background 

1. The Company is a single purpose entity that owns the Real Property. Pawel Fugiel is 
the sole officer and director of the Company (“Fugiel”).  

2. The Company planned to develop and construct on the Real Property three mid-rise 
buildings consisting of one mixed-use, one hotel and one residential building on the 
Property (the “Project”). 

3. Following its appointment, on October 23, 2023, the Receiver wrote to Fugiel to 
request information regarding, among other things, the Company’s creditors. In 
November 2023, the Receiver also requested during telephone conversations with 
Fugiel that he provide, among other things, the Company’s books and records. 
Despite numerous follow up attempts via email and telephone calls, the information 
requested by the Receiver has not been provided.  

2.1 Homebuyers 

1. Prior to the receivership proceedings, the Receiver understands the Company pre-
sold over 350 condominium units (the “Pre-Sale Units”) and collected approximately 
$42.7 million in deposits.  

2. The Receiver has confirmed that the deposits are being held in trust with an escrow 
agent, Sullivan Mahoney LLP (the “Escrow Agent”), in accordance with the terms of 
a Deposit Trust Agreement among the Company, Sovereign General Insurance 
Company (“SGIC”), the surety, and the Escrow Agent.  
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3. In order to keep Homebuyers apprised of developments in the receivership 
proceedings, the Receiver has requested that Fugiel provide copies of all agreements 
of purchase and sale regarding the Pre-Sale Units.  The Receiver intends to provide 
the Court an update at the return of this motion regarding the status of its request.   

2.2 Secured Creditors 

1. Pursuant to a commitment letter dated November 15, 2021, as amended, 
MarshallZehr agreed to provide a loan of $12,375,000 to the Company secured by a 
mortgage on the Property (the “Loan”) for the purpose of refinancing the existing 
mortgage on the Real Property.   

2. In addition to the mortgage granted by the Company in connection with the Loan, the 
following parties have registered charges on title to the Property subsequent to the 
registration of MarshallZehr’s mortgage: 

 SGIC has registered a charge in the amount of $12.0 million; and 

 Five construction lien claimants have registered charges totalling approximately 
$12.9 million. 

3. According to a search of the Personal Property Security Act (Ontario) registry system, 
MarshallZehr, SGIC, Policaro Leasing Ltd. and Newroads Automotive Group Ltd. 
have financing statements registered against the Company.   

3.0 Sale Process 

3.1 Request for Proposals from Realtors 

1. Following its appointment, the Receiver solicited proposals from two realtors to act as 
listing agent to market and sell the Real Property.  The retention of the selected realtor 
is subject to Court approval.  KSV has previously worked with each of the prospective 
realtors and each of the realtors has considerable experience selling residential 
development land in the Niagara area.   

2. The Receiver requested that each realtor provide background information regarding 
each firm’s experience, a marketing plan for the Real Property, an estimate of the 
value of the Property and the realtor’s proposed commission structure.   

3. Both realtors submitted proposals.   

4. The Receiver recommends that the Court approve the Receiver retaining Colliers as 
listing agent for the Real Property for the following reasons:   

a) MarshallZehr, as the largest secured creditor, supports the retention of Colliers; 

b) the Colliers team managing the mandate has experience selling residential sites 
in the Niagara area,  

c) Colliers managed the sale of the Real Property in 2018;  
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d) KSV has previously retained the Colliers team that will be responsible for this 
mandate on other similar mandates where the Colliers team achieved strong 
results; and 

e) Colliers’s proposed commission rate is reasonable based on KSV’s experience 
selling real estate.  The commission rate is acceptable to MarshallZehr.   

3.2 Sale Process 

1. The recommended Sale Process is summarized in the table below. All dates reflected 
below will commence running from the date that the Court grants an order approving 
the Sale Process.  

Summary of Sales Process 

Milestone Description of Activities Timeline 

Phase 1 – Underwriting 

Prepare marketing materials  Colliers and the Receiver to: 

o prepare a teaser and confidential information 

memorandum (“CIM”) for each Project; 

o populate virtual data rooms for each Project; 

and 

o prepare a confidentiality agreement (“CA”). 

 

 

 

 

2 weeks 

 

Prospect Identification  For the Real Property, Colliers to:  

o develop master prospect lists; 

o prioritize prospects;  

o have pre-marketing discussions with targeted 

prospects;  

o engage in discussions with planners, 

consultants and municipalities; and 

o consult with the Receiver regarding the above. 

Phase 2 – Marketing and Diligence 

Stage 1  Mass market introduction, including: 

o sending offering summary and marketing 

materials, including marketing brochure to each 

Colliers’ client base, including specifically 

targeted prospects; 

o publishing the acquisition opportunity in such 

journals, publications and online as the realtor 

and the Receiver believe appropriate to 

maximize interest in this opportunity;  

o posting “for sale” signs on each Real Property, to 

the extent applicable; 

o engaging in direct canvassing of most likely 

prospects and tailoring the pitch to each of these 

candidates based on the brokers knowledge of 

these parties;  

Commencing January 

8, 2024  
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Summary of Sales Process 

Milestone Description of Activities Timeline 

o posting the acquisition opportunity on MLS for 

each Project on an unpriced basis, if requested 

by the Receiver; and 

o meeting with prospective bidders to explain the 

potential of each site. 

 Receiver and its legal counsel to prepare a Vendor’s 

form of Purchase and Sale Agreement (the “PSA”) 

which will be made available to prospective 

purchasers in each virtual data room.   

 Colliers to provide additional information to 

qualified prospects which execute the CA, including 

access to data rooms and a copy of the CIM. 

 Colliers and Receiver to facilitate diligence by 

interested parties. 

 

Stage 2 – Bid Deadline  Prospective purchasers to submit offers in the form 

of the PSA, with any changes to the PSA blacklined. 

Estimated date is 5 

weeks from the 

marketing launch. 

Subject to market 

response and timing 

of winter holidays.   

Phase 3 – Offer Review and Negotiations 

Short-listing of Offers and 

Selection of Successful Bids 

 Colliers to collect, summarize and provide to the 

Receiver commentary on initial bids received to the 

Receiver.  Receiver will consult with Mortgagees on 

the offers received. 

 Short listing of bidders. 

 Bidders may be asked to improve their offers. The 

Receiver may invite parties to participate in as many 

rounds of bidding as is required to maximize the 

consideration and minimize closing risk. The 

Receiver may also seek to clarify terms of the offers 

submitted and to negotiate such terms. 

 The Receiver will be at liberty to consult with 

MarshallZehr regarding the offers received, subject 

to any confidentiality requirements that the 

Receiver believes appropriate. 

 The Receiver will select the successful bidder(s), 

having regards to, among other things: 

o total consideration (cash and assumed 

liabilities); 

o form of consideration, including the value of any 

carried interest; 

o third-party approvals required, if any; 

2 weeks from offer 

bid deadline. 
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Summary of Sales Process 

Milestone Description of Activities Timeline 

o conditions, if any, and time required to satisfy or 

waive same; and 

o such other factors affecting the speed and 

certainty of closing and the value of the offers as 

the Receiver considers relevant. 

 

Sale Approval Motion(s) and 

Closing(s) 

 Upon execution of definitive transaction documents, 

the Receiver will seek Court approval of the 

successful offer(s), on not less than 7 calendar days’ 

notice to the service list and registered secured 

creditors.  

15 to 30 days from the 

date that the selected 

bidder confirms all 

conditions have been 

satisfied or waived 

Closings  Following Court approval ASAP 

 

2. The Sale Process will be subject to the following additional terms: 

a) the Real Property will be marketed on an “as is, where is” basis; 

b) the Receiver will be entitled to extend any deadlines in the Sale Process if it 
considers it appropriate or necessary in the circumstances; 

c) the Sale Process will not commence until January 2024 which will ensure all 
interested parties have time to review the marketing materials;  

d) the Receiver will have the right to reject any and all offers, including the highest 
dollar value offer(s);  

e) any transaction will be subject to Court approval; 

f) Marshallzehr will have the right to credit bid the debt owing to it in respect of a 
Real Property at the conclusion of the Sale Process if the offers are not sufficient 
to repay its mortgages on such Real Property in full; 

g) the Receiver and MarshallZehr have been discussing the sale of the Real 
Property with several interested parties. Accordingly, the Receiver has 
negotiated a carveout from the Listing Agreement for these parties (“Prior 
Interested Parties”).  If a transaction is closed with any of the Prior Interested 
Parties, Colliers will receive a work fee of $100,000. In addition, if MarshallZehr 
credit bids its debt to purchase the Real Property, Colliers will receive a work 
fee of $100,000. The work fee is significantly less than the commission to which 
Colliers would otherwise be entitled to.   
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3.3 Sale Process Recommendation 

1. The Receiver recommends that the Court issue an order approving the Sale Process 
for the following reasons: 

a) Colliers’s team has extensive experience selling undeveloped residential 
properties and its commission structure is consistent with market rates; 

b) MarshallZehr supports the engagement of Colliers and the proposed Sale 
Process;  

c) the Sale Process is a fair, open and transparent process intended to canvass 
the market broadly on an orderly basis in order to obtain the highest and best 
price;  

d) the duration of the Sale Process is sufficient to allow interested parties to 
perform diligence and to submit offers.  The Receiver will also have the right to 
extend or amend timelines, as it considers necessary, to maximize value.  
Colliers believes that the duration of the Sale Process is sufficient to fully 
canvass the market; 

e) the Sale Process includes procedures commonly used to sell real estate 
development projects, including by KSV in other court-supervised real property 
sale processes; and 

f) there will be no delay commencing the Sale Process as each of the realtors is 
preparing its marketing materials, working on their prospect lists and, with the 
Receiver, updating data rooms. 

4.0 Conclusion and Recommendation 

1. Based on the foregoing, the Receiver respectfully recommends that the Court make 
an order granting the relief detailed in Section 1.1 (1)(c) of this Report.  

*     *     * 

All of which is respectfully submitted, 

 
KSV RESTRUCTURING INC., 
SOLELY IN ITS CAPACITY AS RECEIVER OF 
LA PUE INTETNATIONAL INC. 
AND NOT IN ITS PERSONAL OR IN ANY OTHER CAPACITY 
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