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ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

B E T W E E N: 
 

MARSHALLZEHR GROUP INC. 
Applicant 

 
- and - 

 
 

LA PUE INTERNATIONAL INC. 
Respondent 

 
 

NOTICE OF MOTION 

 MARSHALLZEHR GROUP INC. (“MarshallZehr”) will make a motion to a judge 

presiding over the Superior Court of Justice, Commercial List (the “Court”) at 10:00 a.m. on 

March 7, 2025, or as soon after that time as the motion can be heard. 

 THE PROPOSED METHOD OF HEARING: 

□ In writing under subrule 37.12.1 (1) because it is (insert one of on consent, unopposed or 
made without notice); 

□ In writing as an opposed motion under subrule 37.12.1 (4); 
□ In person;  
□ By telephone conference; 
X BY VIDEO CONFERENCE. 
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 THE MOTION IS FOR: 

1. An order: 

(a) declaring that the MZ Charge (as defined below) constitutes a prior mortgage 

pursuant to section 78(3) of the Construction Act;  

(b) declaring that the MZ Charge has full priority over all construction liens registered 

against the Property (as defined below); and 

(c) such further and other relief that counsel may request and this Honourable Court 

may consider just. 

THE GROUNDS FOR THE MOTION ARE: 

Background 

2. La Pue International Inc. (the “Debtor”) is the registered owner of the land municipally 

known as 5528 Ferry Street, Niagara Falls, Ontario (the “Property’). 

3. Pursuant to a commitment letter dated November 15, 2021 (the “Commitment Letter”), 

MarshallZehr agreed to provide a loan in the maximum principal amount of $12,000,000 to the 

Debtor (the “Loan”) for the stated purpose of refinancing existing mortgages registered against 

the Property. 

4. As at the time that the Loan was made, the following mortgages were registered against 

the Property: 
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(a) a mortgage in the principal amount of $8,000,000 registered on February 25, 2020 

in favour of in favour of Maple Corp. Investments, Riverside Humber Corp., 

Freemac Tile & Granite Incorporated, Fredy Rossi, 1620375 Ontario Limited, 

2205633 Ontario Limited, CBB Holdings Inc., 672510 Ontario Limited and 

Dominic Serricchi (the “Maple Mortgage”); and 

(b) a mortgage in favour of C.P.M.C. Marquez Holdings Inc (“Marquez”) in the 

principal amount of $3,000,000 registered on October 1, 2020 (the “Marquez 

Mortgage”, and together with the Maple Mortgage, the “Prior Mortgages”).   

5. The Marquez Mortgage was granted as security for a loan made to the Debtor for the 

express purpose of refinancing prior mortgages against the Property. 

6. On December 1, 2021, MarshallZehr advanced $12,000,000 under the Loan. After payment 

of legal fees, mortgage fees, title insurance and interest reserve, the balance of the $12,000,000 

being $11,096,500 was paid to discharge the Prior Mortgages. 

7. Pursuant to a letter dated June 27, 2022 (the “First Amendment”), MarshallZehr agreed 

to increase the Loan amount by $375,000 to $12,375,000 for the sole purpose of funding a shortfall 

in financing costs (the “Second Advance”). The Second Advance was advanced on June 30, 2022 

to fund lender fees and the unpaid balance of the interest reserve for the Loan. 

8. At the time of each advance, the appraised value of the Property was substantially higher 

than the Loan amount.  
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9. Pursuant to a letter dated November 30, 2022 (the “Second Amendment”), MarshallZehr 

increased the loan amount by $5,625,000 (the “Third Advance”) to $18,000,000 and extended 

the maturity date from January 1, 2023 to April 1, 2023.  

10. The Third Advance was conditional upon the Debtor satisfying all of the conditions set out 

in the Second Amendment. The Debtor did not satisfy the required conditions and accordingly, the 

Third Advance was never made.  

11. As security for the Loan, the Debtor granted, among other things, a Charge/Mortgage in 

the principal amount of $13.8 million registered on title to the Property on December 1, 2021 (the 

“MZ Charge”). 

Other Charges Against the Property 

12. A parcel register for the Property discloses, in order of registration, the following charges 

and liens registered on title to the Property: 

(a) a Charge/Mortgage in the principal amount of $12,000,000 in favour of Sovereign 

General Insurance Company (“SGIC”) registered on October 2, 2020, as amended 

by the Notice (the “SGIC Charge”)1; 

(b) the MZ Charge; 

(c) a Construction Lien in the amount of $3,673,337 in favour of HC Matcon Inc. 

(“Matcon”) registered on February 22, 2023; 

 
1 The SGIC Charge was subordinated and postponed to the MZ Charge.  
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(d) a Construction Lien in the amount of $841,498 in favour of Kada Group Inc. 

(“Kada”) registered on March 15, 2023; 

(e) a Construction Lien in the amount of $8,205,941 in favour of Buttcon Limited 

(“Buttcon”) registered on March 17, 2023;  

(f) a Construction Lien in the amount of $123,734 in favour of Kada registered on 

March 31, 2023; 

(g) a Construction Lien in the amount of $23,278 in favour of TT Galbraith Electric 

Ltd. (“Galbraith”) registered on May 26, 2023; 

(h) a Construction Lien registered by Matcon on July 4, 2023 in the amount of $43,630; 

and 

(i) a Construction Lien in the amount of $254,023 registered by Matcon on November 

29, 2023. 

Matcon 

13. Mattcon registered three liens against the Property totalling $3,970,990.03 representing 

amounts claimed as owing in respect of labour, material and equipment for shoring and caissons 

supplied to the Property between June 15, 2022 and October 19, 2023. 

Kada Group 

14. Kada registered two construction liens against the Property totalling $965,232.59 

representing amounts claimed as owing in respect of site services and earthworks supplied to the 

Property between July 1, 2022 and January 31, 2023. 
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Buttcon  

15. Buttcon was the general contractor retained by the Debtor. 

16. On March 17, 2023, Buttcon registered a construction lien in the amount of $8,205,941.87, 

representing the amount claimed as owing in respect of construction manager services, labour and 

materials supplied to the Property from April 6, 2020 to March 17, 2023. 

Galbraith 

17. On May 26, 2023, Galbraith registered a construction lien in the amount of $23,278, 

representing the amount claimed as owing in respect of labour and materials supplied to the 

Property from October 28, 2022 to April 13, 2023.   

Astro 

18. In addition to the liens registered against title, on August 15, 2022, Astro Excavating Inc. 

(“Astro”) commenced a proceeding against Buttcon, the Debtor, SGIC and MarshallZehr, and on 

July 13, 2022, registered a construction lien in the amount of $494,853.95 representing the amount 

claimed as owing for services and materials supplied from November 29, 2021 to July 6, 2022. 

19. Pursuant to an order dated November 29, 2022, Astro’s lien was vacated upon Buttcon 

posting security with the Court by way of a lien bond. 

Sale of the Property 

20. On October 19, 2023, pursuant to an Order of this Court, KSV Restructuring Inc. was 

appointed as Receiver over the property and assets of the Debtor, including the Property. 
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21. On January 7, 2025, this Court granted an order approving the sale of the Property and an 

interim distribution of net proceeds from the sale of the Property to MarshallZehr less $1.4 million 

which has been set aside by the Receiver to satisfy claims by lien holders for deficiency in the 

holdback. 

22. It is not anticipated that there will not be sufficient funds to repay the amounts owing to 

MarshallZehr in full and to satisfy all of the deficiency in the holdback. 

The MZ Charge has Priority Over the Lien Claims 

23. Section 78(3) of the Construction Act2 governs priorities between lien claimants and prior 

mortgages. Section 78(3) provides as follows: 

(3) Subject to subsection (2), and without limiting the effect of 
subsection (4), all conveyances, mortgages or other agreements 
affecting the owner's interest in the premises that were registered 
prior to the time when the first lien arose in respect of an 
improvement have priority over the liens arising from the 
improvement to the extent of the lesser of, 

(a) the actual value of the premises at the time when the first 
lien arose; and 

(b) the total of all amounts that prior to that time were, 

(i) advanced in the case of a mortgage, and 

(ii) advanced or secured in the case of a conveyance 
or other agreement. 

24. The MZ Charge constitutes a prior mortgage under section 78(3) and, as a consequence, 

has full priority over the lien claims, for the following reasons: 

 
2 R.S.O. 1990, c. C.30 (the “Act”) 
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(a) the funds advanced by MarshallZehr and secured by its mortgage were used to 

refinance the Prior Mortgages;  

(b) the Prior Mortgages were prior mortgages under 78(3) of the Construction Act; and 

(c) a mortgagee that pays off prior mortgages is entitled to be subrogated to the prior 

mortgagees priority position;  

Other 

1. Sections 1, 14, 15, 22 and 78 of the Act; 

2. Rules 2.01, 2.03, 3.02, 16 and 37 of the Rules of Civil Procedure (Ontario); and 

3. Such further and other grounds as counsel may advise and this Honourable Court may 

permit. 

THE FOLLOWING DOCUMENTARY EVIDENCE WILL BE USED AT THE HEARING 
OF THE MOTION: 

1. Affidavit of Cecil Hayes sworn January 14, 2025 and the exhibits thereto; and 

2. Such further and other material as counsel may advise and this Honourable Court may permit. 
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January 14, 2025 CHAITONS LLP 
5000 Yonge Street, 10th Floor 
Toronto, ON  M2N 7E9 
 
Maya Poliak 
Tel: (416) 218-1161 
Email: maya@chaitons.com  
 
David Im 
Tel: (416) 218-1124 
Email: dim@chaitons.com  
 
Lawyers for the Applicant, MarshallZehr 
Group Inc. 
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THIS IS EXHIBIT “A” TO THE
AFFIDAVIT OF CECIL HAYES

SWORN BEFORE ME THIS 14TH

DAY OF JANUARY, 2025

_________________________________
A Commissioner Etc.
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THIS IS EXHIBIT “B” TO THE
AFFIDAVIT OF CECIL HAYES

SWORN BEFORE ME THIS 14TH

DAY OF JANUARY, 2025

_________________________________
A Commissioner Etc.
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THIS IS EXHIBIT “C” TO THE
AFFIDAVIT OF CECIL HAYES

SWORN BEFORE ME THIS 14TH

DAY OF JANUARY, 2025

_________________________________
A Commissioner Etc.
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THIS IS EXHIBIT “D” TO THE
AFFIDAVIT OF CECIL HAYES

SWORN BEFORE ME THIS 14TH

DAY OF JANUARY, 2025

_________________________________
A Commissioner Etc.



64349 - 0257 LT Fee Simple

LOTS 46, 51, 52, 61, 62, 63, 64 & 65, PLAN 273; VILLAGE OF NIAGARA FALLS;
NIAGARA FALLS;PART LOTS 43, 44, 45, PLAN 273; VILLAGE OF NIAGARA FALLS; AS
IN RO712797, NIAGARA FALLS;LOTS 48, 49,& 50, PLAN 273, & PART LOT 47, PLAN
273; NIAGARA FALLS, SURFACE ONLY AS IN RO718049; NIAGARA FALLS.

NIAGARA FALLS

The chargor(s) hereby charges the land to the chargee(s). The chargor(s) acknowledges the receipt of the charge and the standard

charge terms, if any.

LA PUE INTERNATIONAL INC.

6158 Allendale Avenue

Niagara Falls, ON 

L2G 0A5
I, Pawel Fugiel, have the authority to bind the corporation.

This document is not authorized  under Power of Attorney by this party.

C.P.M.C. MARQUEZ HOLDINGS INC.

8830 Jane Street
Vaughan ON
L4K 2M9

Schedule:  See Schedules

$3,000,000.00 CDN

INTEREST ONLY PAYMENTS

2021/03/01

12.0% per annuM

2020 10 01

see Additional Provisions

2020 11 01

2021 03 01

200033

Full insurable value

PAWEL FUGIEL

On the advance date, the Chargee shall hold back the sum of $150,000.00 representing interest payable to term.

Davide Joseph Di Iulio 1000-120 Adelaide St. W.
Toronto
M5H 3V1

acting for
Chargor(s)

Signed 2020 10 01

Tel 416-363-2211

Fax 416-363-0645

I have the authority to sign and register the document on behalf of the Chargor(s).

Schneider Ruggiero Spencer Milburn LLP 1000-120 Adelaide St. W.
Toronto
M5H 3V1

2020 10 01

Tel 416-363-2211

LRO #  59   on  2020 10 01      at 13:49

yyyy mm dd Page 1 of 28



Fax 416-363-0645

$65.05

$65.05

42123

LRO #  59 on  2020 10 01      at 13:49

yyyy mm dd Page 2  of 28
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64349 - 0257 LT Fee Simple

LOTS 46, 51, 52, 61, 62, 63, 64 & 65, PLAN 273; VILLAGE OF NIAGARA FALLS;
NIAGARA FALLS;PART LOTS 43, 44, 45, PLAN 273; VILLAGE OF NIAGARA FALLS; AS
IN RO712797, NIAGARA FALLS;LOTS 48, 49,& 50, PLAN 273, & PART LOT 47, PLAN
273; NIAGARA FALLS, SURFACE ONLY AS IN RO718049; NIAGARA FALLS.

NIAGARA FALLS

The chargor(s) hereby charges the land to the chargee(s). The chargor(s) acknowledges the receipt of the charge and the standard

charge terms, if any.

LA PUE INTERNATIONAL INC.

6158 Allendale Avenue

Niagara Falls, ON   L2G 0A5
I, Pawel Fugiel, President, have the authority to bind the corporation.

This document is not authorized  under Power of Attorney by this party.

MAPLE CORP INVESTMENTS Tenants In Common $2,000,000.00

of

$8,000,000.00

8830 Jane Street, Vaughan ON L4K 2M9

RIVERSIDE HUMBER CORP. Tenants In Common $400,000.00 of

$8,000,000.00

8830 Jane Street, Vaughan ON L4K 2M9

FREEMAC TILE & GRANITE INCORPORATED Tenants In Common $400,000.00 of

$8,000,000.00

8830 Jane Street, Vaughan ON L4K 2M9

ROSSI, FREDY Tenants In Common $2,200,000.00

of

$8,000,000.00

8830 Jane Street, Vaughan ON L4K 2M9

1620375 ONTARIO LIMITED Tenants In Common $300,000.00 of

$8,000,000.00

8830 Jane Street, Vaughan ON L4K 2M9

2205633 ONTARIO LIMITED Tenants In Common $400,000.00 of

$8,000,000.00

8830 Jane Street, Vaughan ON L4K 2M9

CBB HOLDINGS INC. Tenants In Common $1,500,000.00

of

$8,000,000.00

8830 Jane Street, Vaughan ON L4K 2M9

672510 ONTARIO LIMITED Tenants In Common $500,000.00 of

$8,000,000.00

8830 Jane Street, Vaughan ON L4K 2M9

SERICCHI, DOMINIC Tenants In Common $300,000.00 of

$8,000,000.00

8830 Jane Street, Vaughan ON L4K 2M9

Schedule:  See Schedules

$8,000,000.00

monthly, interest only

2021/03/01

LRO #  59   on  2020 02 25      at 09:56

yyyy mm dd Page 1 of 28



9.75% per annum

2020 03 01

1st day of each and every month

2020 04 01

2021 03 01

200033

Full insurable value

Pawel Fugiel

An interest reserve in the amount of $780,000.00 is to be held back from the proceeds to constitute interest payable to term.

Janna Broit 1000-120 Adelaide St. W.
Toronto
M5H 3V1

acting for
Chargor(s)

Signed 2020 02 25

Tel 416-363-2211

Fax 416-363-0645

I have the authority to sign and register the document on behalf of the Chargor(s).

Schneider Ruggiero Spencer Milburn LLP 1000-120 Adelaide St. W.
Toronto
M5H 3V1

2020 02 25

Tel 416-363-2211

Fax 416-363-0645

$65.05

$65.05

41639

LRO #  59 on  2020 02 25      at 09:56

yyyy mm dd Page 2  of 28























































DOC#12058931v1

 

 

 

 

 

 

 

THIS IS EXHIBIT “E” TO THE
AFFIDAVIT OF CECIL HAYES

SWORN BEFORE ME THIS 14TH

DAY OF JANUARY, 2025

_________________________________
A Commissioner Etc.
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THIS IS EXHIBIT “F” TO THE
AFFIDAVIT OF CECIL HAYES

SWORN BEFORE ME THIS 14TH

DAY OF JANUARY, 2025

_________________________________
A Commissioner Etc.



64349 - 0200 LT

LTS 64, 63, 50, 49, 48 PL 273, PT LT 47 PL 273; NIAGARA FALLS, SURFACE ONLY AS
IN RO718049; NIAGARA FALLS

5916 ALLENDALE AVENUE
NIAGARA FALLS

64349 - 0202 LT

LT 51 PL 273; NIAGARA FALLS

5943 STANLEY AVENUE
NIAGARA FALLS

64349 - 0203 LT

LT 52 PL 273; NIAGARA FALLS

5943 STANLEY AVENUE
NIAGARA FALLS

64349 - 0204 LT

LT 62 PL 273; NIAGARA FALLS

5943 STANLEY AVENUE
NIAGARA FALLS

64349 - 0205 LT

LT 61 PL 273; NIAGARA FALLS

5943 STANLEY AVENUE
NIAGARA FALLS

64349 - 0214 LT

LT 65 PL 273 VILLAGE OF NIAGARA FALLS; NIAGARA FALLS

VACANT LANDS, W/S STANLEY AVENUE
NIAGARA FALLS

64349 - 0215 LT

PT LTS 43, 44 & 45 PL 273 VILLAGE OF NIAGARA FALLS AS IN RO712797; NIAGARA
FALLS

5510 FERRY STREET
NIAGARA FALLS

64349 - 0181 LT

LT 46 PL 273 VILLAGE OF NIAGARA FALLS ; NIAGARA FALLS

5536 FERRY STREET
NIAGARA FALLS

LA PUE INTERNATIONAL INC.

96 Cumberland Avenue

Mississauga, Ontario L5G 3M8
I, Pawel Fugiel, President, have the authority to bind the corporation.

This document is not authorized  under Power of Attorney by this party.

The registered owner applies to consolidate the selected PINs and the proposed description for the parcels to be consolidated is Lots 46,
51, 52, 61, 62, 63, 64 & 65, Plan 273; Village of Niagara Falls; Niagara Falls;
Part Lots 43, 44, 45, Plan 273; Village of Niagara Falls;  as in RO712797, Niagara Falls;
Lots 48, 49,& 50, Plan 273, & Part Lot 47, Plan 273; Niagara Falls, Surface only as in RO718049; Niagara Falls.

Rocco Vacca 40 Queen St., PO Box 1360
St. Catharines
L2R 6Z2

acting for
Applicant(s)

Signed 2019 12 12

Tel 905-688-6655

Fax 905-688-5814

I have the authority to sign and register the document on behalf of the Applicant(s).

LRO #  59   on  2019 12 12      at 13:51

yyyy mm dd Page 1 of 2



SULLIVAN MAHONEY LLP 40 Queen St., PO Box 1360
St. Catharines
L2R 6Z2

2019 12 12

Tel 905-688-6655

Fax 905-688-5814

$65.05

$65.05

120259-RV

LRO #  59 on  2019 12 12      at 13:51

yyyy mm dd Page 2  of 2
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THIS IS EXHIBIT “G” TO THE
AFFIDAVIT OF CECIL HAYES

SWORN BEFORE ME THIS 14TH

DAY OF JANUARY, 2025

_________________________________
A Commissioner Etc.



TRUST ADVANCE STATEMENT - Anticipated Closing Date: November 30, 2021
MarshallZehr Group Inc. corporate financing with  La Pue International Inc.
The Stanley District Lands MZGI 424 Internal Notes:

Received from MarshallZehr Group Inc. 12,000,000.00$    

Paid to TriLend Inc - payout of existing 1st mortgage 8,065,750.00$    
Per Diem is $2,136.99 for each additional day past December 1st 2,136.99$   

Paid to TriLend Inc - payout of existing 2nd mortgage 3,030,750.00$    
Per Diem is $986.30 for each additional day past December 1st 986.30$   

Paid to Schneider Ruggiero Spencer Millburn LLP 4,000.00$   
Legal Fees for Discharge of TriLend Inc. Mortgages

Paid to MA Main Street Mortgages - Broker Fee 30,000.00$   

Paid to First Canadian Title - Title Insurance Policy 8,822.09$   

Paid to Insurance Reviewer - Intech Risk Management Inc. Inv #55615 700.06$   

Paid to MarshallZehr Group Inc., in trust:
Lender Fee 240,000.00$   
Good Faith Deposit previously received 30,000.00-$   
Admin Fee 5,000.00$   
Interest Reserve 570,000.00$   

Held by Chaitons LLP, in trust
Estimated Legal Fees + disbursements plus HST 21,450.00$   

Paid to Keyser Mason Ball LLP, in trust 50,404.56$   

12,000,000.00$  12,000,000.00$    

Aiden Lupyrypa , Project Risk Manager

E & O E



DOC#12058931v1

THIS IS EXHIBIT “H” TO THE
AFFIDAVIT OF CECIL HAYES

SWORN BEFORE ME THIS 14TH

DAY OF JANUARY, 2025

_________________________________
A Commissioner Etc.
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THIS IS EXHIBIT “I” TO THE
AFFIDAVIT OF CECIL HAYES

SWORN BEFORE ME THIS 14TH

DAY OF JANUARY, 2025

_________________________________
A Commissioner Etc.
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THIS IS EXHIBIT “J” TO THE
AFFIDAVIT OF CECIL HAYES

SWORN BEFORE ME THIS 14TH

DAY OF JANUARY, 2025

_________________________________
A Commissioner Etc.











DocuSign Envelope ID: F3AFBE50-6FE8-46B8-8217-1FD3F91C5932

Page of 

MarshallZehr Group Inc. | Mortgage Administration #11955 | Mortgage Brokerage #12453 | BCFSA Mortgage Broker #MB600627 
412 Albert St., Suite 100, Waterloo, ON N2L 3V3

V1.0

This 2nd Amendment may be simultaneously executed in several counterparts, each of which when so executed shall be deemed to 
be an original and such counterpart together shall constitute one and the same instrument. A facsimile or electronic copy of an 
executed counterpart shall be deemed to be an original. 

By signing this amending letter, the Borrowers and Guarantors agree that the Lender may obtain credit and other financially related 
information about the Borrower(s) and the Guarantor(s), including reports from other credit grantors, consumer reporting agencies 
and credit bureau. 

The execution of this letter does not obligate the Lender to advance any of the agreed funds unless all of the conditions to such 
advances have been satisfied to the satisfaction of the Lender and its solicitors. 

Sincerely, 

Per: 

Name: 
Title: 

Cecil Hayes

Chief Operating Officer

I have the authority to bind the Corporation 
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THIS IS EXHIBIT “K” TO THE
AFFIDAVIT OF CECIL HAYES

SWORN BEFORE ME THIS 14TH

DAY OF JANUARY, 2025

_________________________________
A Commissioner Etc.
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THIS IS EXHIBIT “L” TO THE
AFFIDAVIT OF CECIL HAYES

SWORN BEFORE ME THIS 14TH

DAY OF JANUARY, 2025

_________________________________
A Commissioner Etc.











DOC#12058931v1

THIS IS EXHIBIT “M” TO THE
AFFIDAVIT OF CECIL HAYES

SWORN BEFORE ME THIS 14TH

DAY OF JANUARY, 2025

_________________________________
A Commissioner Etc.













DOC#12058931v1

THIS IS EXHIBIT “N” TO THE
AFFIDAVIT OF CECIL HAYES

SWORN BEFORE ME THIS 14TH

DAY OF JANUARY, 2025

_________________________________
A Commissioner Etc.



64349 - 0257 LT

LOTS 46, 51, 52, 61, 62, 63, 64 & 65, PLAN 273; VILLAGE OF NIAGARA FALLS;
NIAGARA FALLS;PART LOTS 43, 44, 45, PLAN 273; VILLAGE OF NIAGARA FALLS; AS
IN RO712797, NIAGARA FALLS;LOTS 48, 49,& 50, PLAN 273, & PART LOT 47, PLAN
273; NIAGARA FALLS, SURFACE ONLY AS IN RO718049; NIAGARA FALLS.

NIAGARA FALLS

SN644659 2020 10 02 Charge/Mortgage

THE SOVEREIGN GENERAL INSURANCE COMPANY

One York Street, Suite 1400

Toronto, Ontario L5J 0B6
I, Steve Irwin, Manager, Residential Surety & Cecilia Yanga, Jr. Underwriter, Residential Surety, have the authority to bind the
corporation.

This document is not authorized  under Power of Attorney by this party.

MARSHALLZEHR GROUP INC.

465 Phillip St., Suite 206, Waterloo, ON N2L 6C7

The applicant postpones the rights under the selected instrument to the rights under an instrument registered as number SN703091
registered on 2021/12/01

Schedule:  The applicant further postpones the rights under Instrument No. SN658896 to the rights under an instrument registered as
number SN703091.

This document relates to registration number(s)SN658896

Wing Chiu Wu 5000 Yonge Street, 10th Floor
Toronto
M2N 7E9

acting for
Party From(s)

Signed 2021 12 01

Tel 416-222-8888

Fax 416-218-1860

I have the authority to sign and register the document on behalf of the Party From(s).

CHAITONS LLP 5000 Yonge Street, 10th Floor
Toronto
M2N 7E9

2021 12 01

Tel 416-222-8888

Fax 416-218-1860

$66.30

$66.30

LRO #  59   on  2021 12 01      at 11:42

yyyy mm dd Page 1 of 1



DOC#12058931v1

THIS IS EXHIBIT “O” TO THE
AFFIDAVIT OF CECIL HAYES

SWORN BEFORE ME THIS 14TH

DAY OF JANUARY, 2025

_________________________________
A Commissioner Etc.



64349 - 0258 LT

FIRSTLY: LOTS 46, 51, 52, 61, 62, 63, 64 & 65, PLAN 273 & PART LOTS 43, 44, 45, 47,
48, 49 & 50, PLAN 273, VILLAGE OF NIAGARA FALLS, PARTS 1 & 3 PLAN 59R17206;
SECONDLY: SURFACE RIGHTS ONLY (AS IN RO718049), PART LOTS 47, 48, 49 & 50
PLAN 273, VILLAGE OF NIAGARA FALLS, PART 2 PLAN 59R17206; SUBJECT TO AN
EASEMENT OVER PARTS 1 & 2 59R17292 IN FAVOUR OF PART LOTS 41 & 42 PLAN
273 AS IN RO441658 AS IN SN754703; CITY OF NIAGARA FALLS

NIAGARA FALLS

$3,673,337.03

HC MATCON INC.

c/o Pavey Law LLP

73 Water St. N., Suite 200

Cambridge, ON 

N1R 7L6
I, Frank Claessens, Senior Project Manager, am the agent of the lien claimant and have informed myself of the facts stated in the claim
for lien and believe them to be true.

A person or persons with authority to bind the corporation has/have consented to the registration of this document.

This document is not authorized  under Power of Attorney by this party.

Name and Address  of Owner La Pue International Inc. 6158 Allendale Avenue, Niagara Falls, ON L2G 0A5 Name and address of  person
to whom lien claimant supplied services or materials Buttcon Limited, 8000 Jane St., Tower B, Suite 401, Concord, ON L4K 5B8 Time
within which services or materials were supplied from 2022/06/15 to 2023/02/06 Short description of services or materials that have been
supplied Labour, Material, and Equipment for shoring and caissons.  Contract price or subcontract price $5,891,432.64, inclusive of H.S.T.
Amount claimed as owing in respect of services or materials that have been supplied $3,673,337.03.

The lien claimant claims a lien against the interest of every person identified as an owner of the premises described in said PIN to this lien

Schedule:  Additional or alternative party with whom the lien claimant contracted and supplied services and materials to: La Pue
International Inc. 1658 Allendale Avenue, Niagara Falls, ON L2G 0A5

Ioana Mandru 73 Water Street North, Suite 200
Cambridge
N1R 7L6

acting for
Applicant(s)

Signed 2023 02 22

Tel 519-621-7260

Fax 519-621-1304

I have the authority to sign and register the document on behalf of the Applicant(s).

PAVEY LAW LLP 73 Water Street North, Suite 200
Cambridge
N1R 7L6

2023 02 22

Tel 519-621-7260

Fax 519-621-1304

$69.00

$69.00

20230130

LRO #  59   on  2023 02 22      at 10:09

yyyy mm dd Page 1 of 1



DOC#12058931v1

THIS IS EXHIBIT “P” TO THE
AFFIDAVIT OF CECIL HAYES

SWORN BEFORE ME THIS 14TH

DAY OF JANUARY, 2025

_________________________________
A Commissioner Etc.



64349 - 0258 LT

FIRSTLY: LOTS 46, 51, 52, 61, 62, 63, 64 & 65, PLAN 273 & PART LOTS 43, 44, 45, 47,
48, 49 & 50, PLAN 273, VILLAGE OF NIAGARA FALLS, PARTS 1 & 3 PLAN 59R17206;
SECONDLY: SURFACE RIGHTS ONLY (AS IN RO718049), PART LOTS 47, 48, 49 & 50
PLAN 273, VILLAGE OF NIAGARA FALLS, PART 2 PLAN 59R17206; SUBJECT TO AN
EASEMENT OVER PARTS 1 & 2 59R17292 IN FAVOUR OF PART LOTS 41 & 42 PLAN
273 AS IN RO441658 AS IN SN754703; CITY OF NIAGARA FALLS

NIAGARA FALLS

$43,630.39

HC MATCON INC.

c/o Pavey Law LLP 

73 Water St. N., Suite 200 

Cambridge, ON N1R 7L6

Attention: Anthony J. Gabriele
I, Frank Claessens, Senior Project Manager, am the agent of the lien claimant and have informed myself of the facts stated in the claim
for lien and believe them to be true.

A person or persons with authority to bind the corporation has/have consented to the registration of this document.

This document is not authorized  under Power of Attorney by this party.

Name and Address  of Owner La Pue International Inc., 6158 Allendale Avenue, Niagara Falls, ON L2G 0A5 Name and address of
person to whom lien claimant supplied services or materials Buttcon Limited, 8000 Jane St., Tower B, Suite 401, Concord, ON L4K 5B8
Time within which services or materials were supplied from 2022/06/15 to 2023/06/06 Short description of services or materials that have
been supplied Labour, Material, and Equipment for shoring and caissons.  Contract price or subcontract price $5,690,978.52, inclusive of
H.S.T. Amount claimed as owing in respect of services or materials that have been supplied $43,630.39, inclusive of H.S.T.

The lien claimant claims a lien against the interest of every person identified as an owner of the premises described in said PIN to this lien

Schedule:  Additional or alternative party with whom the lien claimant contracted and supplied services and materials to: La Pue
International Inc. 1658 Allendale Avenue, Niagara Falls, ON L2G 0A5.  The within Construction Lien is in addition to the Construction Lien
registered as SN758055 on February 22, 2023.

Ioana Mandru 73 Water Street North, Suite 200
Cambridge
N1R 7L6

acting for
Applicant(s)

Signed 2023 07 04

Tel 519-621-7260

Fax 519-621-1304

I have the authority to sign and register the document on behalf of the Applicant(s).

PAVEY LAW LLP 73 Water Street North, Suite 200
Cambridge
N1R 7L6

2023 07 04

Tel 519-621-7260

Fax 519-621-1304

$69.00

$69.00

20230130

LRO #  59   on  2023 07 04      at 15:41

yyyy mm dd Page 1 of 1



DOC#12058931v1

THIS IS EXHIBIT “Q” TO THE
AFFIDAVIT OF CECIL HAYES

SWORN BEFORE ME THIS 14TH

DAY OF JANUARY, 2025

_________________________________
A Commissioner Etc.



64349 - 0258 LT

FIRSTLY: LOTS 46, 51, 52, 61, 62, 63, 64 & 65, PLAN 273 & PART LOTS 43, 44, 45, 47,
48, 49 & 50, PLAN 273, VILLAGE OF NIAGARA FALLS, PARTS 1 & 3 PLAN 59R17206;
SECONDLY: SURFACE RIGHTS ONLY (AS IN RO718049), PART LOTS 47, 48, 49 & 50
PLAN 273, VILLAGE OF NIAGARA FALLS, PART 2 PLAN 59R17206; SUBJECT TO AN
EASEMENT OVER PARTS 1 & 2 59R17292 IN FAVOUR OF PART LOTS 41 & 42 PLAN
273 AS IN RO441658 AS IN SN754703; CITY OF NIAGARA FALLS

NIAGARA FALLS

$254,023.98

HC MATCON INC.

c/o Pavey Law LLP (ATT: Anthony J.

Gabriele)

73 Water St. N., Suite 200

Cambridge, ON

N1R 7L6

Email: gabriele@paveylaw.com
I, Frank Claessens, Senior Project Manager, am the agent of the lien claimant and have informed myself of the facts stated in the claim
for lien and believe them to be true.

A person or persons with authority to bind the corporation has/have consented to the registration of this document.

This document is not authorized  under Power of Attorney by this party.

Name and Address  of Owner La Pue International Inc., 6158 Allendale Avenue, Niagara Falls, ON  L2G 0A5 Name and address of
person to whom lien claimant supplied services or materials Buttcon Limited, 8000 Jane Street, Tower B, Suite 401, Concord, ON
L4K5B8 Time within which services or materials were supplied from 2022/06/15 to 2023/10/19 Short description of services or materials
that have been supplied Labour, Material, Equipment and design services for shoring and caissons.  Contract price or subcontract price
$5,945,002.50 Amount claimed as owing in respect of services or materials that have been supplied $254,023.98, inclusive of H.S.T.

The lien claimant claims a lien against the interest of every person identified as an owner of the premises described in said PIN to this lien

Schedule:  Additional or alternative party with whom the lien claimant contracted and supplied services and materials to: La Pue
International Inc., 1658 Allendale Avenue, Niagara Falls, ON  L2G 0A5.

Ioana Mandru 73 Water Street North, Suite 200
Cambridge
N1R 7L6

acting for
Applicant(s)

Signed 2023 11 29

Tel 519-621-7260

Fax 519-621-1304

I have the authority to sign and register the document on behalf of the Applicant(s).

PAVEY LAW LLP 73 Water Street North, Suite 200
Cambridge
N1R 7L6

2023 11 29

Tel 519-621-7260

Fax 519-621-1304

$69.95

$69.95

20230130

LRO #  59   on  2023 11 29      at 15:58

yyyy mm dd Page 1 of 1



DOC#12058931v1

THIS IS EXHIBIT “R” TO THE
AFFIDAVIT OF CECIL HAYES

SWORN BEFORE ME THIS 14TH

DAY OF JANUARY, 2025

_________________________________
A Commissioner Etc.



64349 - 0258 LT

FIRSTLY: LOTS 46, 51, 52, 61, 62, 63, 64 & 65, PLAN 273 & PART LOTS 43, 44, 45, 47,
48, 49 & 50, PLAN 273, VILLAGE OF NIAGARA FALLS, PARTS 1 & 3 PLAN 59R17206;
SECONDLY: SURFACE RIGHTS ONLY (AS IN RO718049), PART LOTS 47, 48, 49 & 50
PLAN 273, VILLAGE OF NIAGARA FALLS, PART 2 PLAN 59R17206; SUBJECT TO AN
EASEMENT OVER PARTS 1 & 2 59R17292 IN FAVOUR OF PART LOTS 41 & 42 PLAN
273 AS IN RO441658 AS IN SN754703; CITY OF NIAGARA FALLS

NIAGARA FALLS

$841,498.31

KADA GROUP INC.

50865 OReillys Road, 

Wainfleet, ON L3B 5N6
I, Kevin DeGazio, President, am the agent of the lien claimant and have informed myself of the facts stated in the claim for lien and
believe them to be true.

A person or persons with authority to bind the corporation has/have consented to the registration of this document.

This document is not authorized  under Power of Attorney by this party.

Name and Address  of Owner La Pue International Inc., 6158 Allendale Avenue, Niagara Falls, ON L2G 0A5 Name and address of
person to whom lien claimant supplied services or materials Buttcon Limited, 8000 Jane Street, Suite 401, Tower B, Concord, ON L4K
5B8 Time within which services or materials were supplied from 2022/07/01 to 2023/01/31 Short description of services or materials that
have been supplied Site services and earthworks  Contract price or subcontract price $2,549,000.00 Amount claimed as owing in respect
of services or materials that have been supplied $841,498.31

The lien claimant claims a lien against the interest of every person identified as an owner of the premises described in said PIN to this lien

Schedule:  Alternative party to whom the claimant supplied: Buttcon Ltd., 8000 Jane Street, Suite 401, Tower B, Concord, ON L4K 5B8

Glenn William Ackerley 66 Wellington Street West, Suite
4100
Toronto
M5K 1B7

acting for
Applicant(s)

Signed 2023 03 15

Tel 416-365-1110

Fax 416-365-1876

I have the authority to sign and register the document on behalf of the Applicant(s).

WEIRFOULDS LLP 66 Wellington Street West, Suite 4100
Toronto
M5K 1B7

2023 03 15

Tel 416-365-1110

Fax 416-365-1876

$69.00

$69.00

23571.00005

LRO #  59   on  2023 03 15      at 14:37

yyyy mm dd Page 1 of 1



64349 - 0258 LT

FIRSTLY: LOTS 46, 51, 52, 61, 62, 63, 64 & 65, PLAN 273 & PART LOTS 43, 44, 45, 47,
48, 49 & 50, PLAN 273, VILLAGE OF NIAGARA FALLS, PARTS 1 & 3 PLAN 59R17206;
SECONDLY: SURFACE RIGHTS ONLY (AS IN RO718049), PART LOTS 47, 48, 49 & 50
PLAN 273, VILLAGE OF NIAGARA FALLS, PART 2 PLAN 59R17206; SUBJECT TO AN
EASEMENT OVER PARTS 1 & 2 59R17292 IN FAVOUR OF PART LOTS 41 & 42 PLAN
273 AS IN RO441658 AS IN SN754703; CITY OF NIAGARA FALLS

NIAGARA FALLS

$123,734.28

KADA GROUP INC.

c/o WEIRFOULDS LLP

66 Wellington Street West, Suite 4100

P.O. Box 35, TD Bank Tower,

Toronto, ON M5K 1B7

Attention: D. Dilks
I, Kevin DeGazio, am the agent of the lien claimant and have informed myself of the facts stated in the claim for lien and believe them to
be true.

A person or persons with authority to bind the corporation has/have consented to the registration of this document.

This document is not authorized  under Power of Attorney by this party.

Name and Address  of Owner La Pue International Inc., 6158 Allendale Avenue, Niagara Falls, ON L2G 0A5 Name and address of
person to whom lien claimant supplied services or materials Buttcon Limited, 8000 Jane Street, Suite 401, Tower B, Concord, ON L4K
5B8 Time within which services or materials were supplied from 2022/07/01 to 2023/01/31 Short description of services or materials that
have been supplied Site services and earthworks  Contract price or subcontract price $2,549,000.00 Amount claimed as owing in respect
of services or materials that have been supplied $123,734.28

The lien claimant claims a lien against the interest of every person identified as an owner of the premises described in said PIN to this lien

Schedule:  Alternative party to whom the claimant supplied: Buttcon Ltd., 8000 Jane Street, Suite 401, Tower B, Concord, ON L4K 5B8

Michael Robert Swartz 66 Wellington Street West, Suite
4100
Toronto
M5K 1B7

acting for
Applicant(s)

Signed 2023 03 31

Tel 416-365-1110

Fax 416-365-1876

I have the authority to sign and register the document on behalf of the Applicant(s).

WEIRFOULDS LLP 66 Wellington Street West, Suite 4100
Toronto
M5K 1B7

2023 03 31

Tel 416-365-1110

Fax 416-365-1876

$69.00

$69.00

23571.00005

LRO #  59   on  2023 03 31      at 14:12

yyyy mm dd Page 1 of 1



DOC#12058931v1

THIS IS EXHIBIT “S” TO THE
AFFIDAVIT OF CECIL HAYES

SWORN BEFORE ME THIS 14TH

DAY OF JANUARY, 2025

_________________________________
A Commissioner Etc.



64349 - 0258 LT

FIRSTLY: LOTS 46, 51, 52, 61, 62, 63, 64 & 65, PLAN 273 & PART LOTS 43, 44, 45, 47,
48, 49 & 50, PLAN 273, VILLAGE OF NIAGARA FALLS, PARTS 1 & 3 PLAN 59R17206;
SECONDLY: SURFACE RIGHTS ONLY (AS IN RO718049), PART LOTS 47, 48, 49 & 50
PLAN 273, VILLAGE OF NIAGARA FALLS, PART 2 PLAN 59R17206; SUBJECT TO AN
EASEMENT OVER PARTS 1 & 2 59R17292 IN FAVOUR OF PART LOTS 41 & 42 PLAN
273 AS IN RO441658 AS IN SN754703; CITY OF NIAGARA FALLS

NIAGARA FALLS

64349 - 0178 LT

LT 54 PL 273 VILLAGE OF NIAGARA FALLS; NIAGARA FALLS (AMENDED BY
REGISTRAR #27 1999/11/26 AT 15:19PM)

5978 ALLENDALE AVE
NIAGARA FALLS

$8,205,941.87

BUTTCON LIMITED

8000 Jane Street, Suite 401, Tower B,

Concord, Ontario, L4K 5B8

SOLICITOR: Emilio Bisceglia

9100 Jane Street, 2nd floor, 

Concord, Ont L4K 0A4
I, Mark Rowlands, am the agent of the lien claimant and have informed myself of the facts stated in the claim for lien and believe them to
be true.

A person or persons with authority to bind the corporation has/have consented to the registration of this document.

This document is not authorized  under Power of Attorney by this party.

Name and Address  of Owner LA PUE INTERNATIONAL INC., 6158 Allendale Avenue, Niagara Falls, Ontario, L2G 0A5 Name and
address of  person to whom lien claimant supplied services or materials LA PUE INTERNATIONAL INC., 6158 Allendale Avenue, Niagara
Falls, Ontario, L2G 0A5 Time within which services or materials were supplied from 2020/04/06 to 2023/03/17 Short description of
services or materials that have been supplied : Provide construction manager services, labour and materials, with respect to the Stanley
District Mixed Use Development and related matters.  Contract price or subcontract price $12,021,033.63 (H.S.T. included) Amount
claimed as owing in respect of services or materials that have been supplied $8,205,941.87 (H.S.T. included)

The lien claimant claims a lien against the interest of every person identified as an owner of the premises described in said PIN to this lien

Anne Scott 85 Rosebury Lane
Woodbridge
L4L 3Z1

acting for
Applicant(s)

Signed 2023 03 17

Tel 905-264-1632

Fax 905-264-1059

I have the authority to sign and register the document on behalf of the Applicant(s).

SUMMIT SEARCH LIMITED 85 Rosebury Lane
Woodbridge
L4L 3Z1

2023 03 17

Tel 905-264-1632

Fax 905-264-1059

$69.00

$69.00

LRO #  59   on  2023 03 17      at 16:50

yyyy mm dd Page 1 of 1



DOC#12058931v1

THIS IS EXHIBIT “T” TO THE
AFFIDAVIT OF CECIL HAYES

SWORN BEFORE ME THIS 14TH

DAY OF JANUARY, 2025

_________________________________
A Commissioner Etc.







































DOC#12058931v1

THIS IS EXHIBIT “U” TO THE
AFFIDAVIT OF CECIL HAYES

SWORN BEFORE ME THIS 14TH

DAY OF JANUARY, 2025

_________________________________
A Commissioner Etc.



64349 - 0258 LT

FIRSTLY: LOTS 46, 51, 52, 61, 62, 63, 64 & 65, PLAN 273 & PART LOTS 43, 44, 45, 47,
48, 49 & 50, PLAN 273, VILLAGE OF NIAGARA FALLS, PARTS 1 & 3 PLAN 59R17206;
SECONDLY: SURFACE RIGHTS ONLY (AS IN RO718049), PART LOTS 47, 48, 49 & 50
PLAN 273, VILLAGE OF NIAGARA FALLS, PART 2 PLAN 59R17206; SUBJECT TO AN
EASEMENT OVER PARTS 1 & 2 59R17292 IN FAVOUR OF PART LOTS 41 & 42 PLAN
273 AS IN RO441658 AS IN SN754703; CITY OF NIAGARA FALLS

NIAGARA FALLS

$23,278.00

TT GALBRAITH ELECTRIC LTD

2-213 BUNTING RD

ST. CATHERINES, ON, L2M 3Y2
I, JAMES GALBRAITH, OWNER, am the agent of the lien claimant and have informed myself of the facts stated in the claim for lien and
believe them to be true.

A person or persons with authority to bind the corporation has/have consented to the registration of this document.

This document is not authorized  under Power of Attorney by this party.

Name and Address  of Owner LA PUE INTERNATIONAL INC. of 6158 ALLENDALE AVENUE, NIAGARA FALLS, ON L2G 0A5 Name
and address of  person to whom lien claimant supplied services or materials BUTTCON LIMITED of B401-8000 JANE ST, CONCORD,
ON, L4K 5B8 Time within which services or materials were supplied from 2022/10/28 to 2023/04/13 Short description of services or
materials that have been supplied provision of labour and material to install underground electrical ductbank and transformer vault with
ground grid, excavate/fill splice pit for hydro connections.  Contract price or subcontract price $23,278.00 Amount claimed as owing in
respect of services or materials that have been supplied $23,278.00

The lien claimant claims a lien against the interest of every person identified as an owner of the premises described in said PIN to this lien

Bradley James Lohner 17315A 108 Ave NW
Edmonton
T5S 1G2

acting for
Applicant(s)

Signed 2023 05 26

Tel 780-486-0219

Fax 780-486-3998

I have the authority to sign and register the document on behalf of the Applicant(s).

Priority Credit Management Corp. 17315A 108 Ave NW
Edmonton
T5S 1G2

2023 05 26

Tel 780-486-0219

Fax 780-486-3998

$69.00

$69.00

LRO #  59   on  2023 05 26      at 15:15

yyyy mm dd Page 1 of 1



DOC#12058931v1

THIS IS EXHIBIT “V” TO THE
AFFIDAVIT OF CECIL HAYES

SWORN BEFORE ME THIS 14TH

DAY OF JANUARY, 2025

_________________________________
A Commissioner Etc.



64349 - 0258 LT

FIRSTLY: LOTS 46, 51, 52, 61, 62, 63, 64 & 65, PLAN 273 & PARTS 43, 44, 45, 47, 48,
49 & 50, PLAN 273, VILLAGE OF NIAGARA FALLS, PARTS 1 & 3 PLAN 59R17206;
SECONDLY: SURFACE RIGHTS ONLY (AS IN RO718049), PART LOTS 47, 48, 49 & 50
PLAN 273, VILLAGE OF NIAGARA FALLS, PART 2 PLAN 59R17206; CITY OF NIAGARA
FALLS

NIAGARA FALLS

$494,853.95

ASTRO EXCAVATING INC.

c/o Pallett Valo LLP Lawyers 

Attention: Maria Ruberto 

77 City Centre Drive 

West Tower, Suite 300 

Mississauga, Ontario L5B 1M5 

Direct Dial/Fax: 289-805-3441 

Email: mruberto@pallettvalo.com
I, Ilan Philosophe, am the agent of the lien claimant and have informed myself of the facts stated in the claim for lien and believe them to
be true.

A person or persons with authority to bind the corporation has/have consented to the registration of this document.

This document is not authorized  under Power of Attorney by this party.

Name and Address  of Owner La Pue International Inc., 6158 Allendale Ave., Niagara Falls, ON L2G 0A5. Name and address of  person
to whom lien claimant supplied services or materials see schedule. Time within which services or materials were supplied from
2021/11/29 to 2022/07/06 Short description of services or materials that have been supplied site preparation, strip topsoil & remove
offsite, supply & Install drill platform, laydown area, staging area & mud mat, bulk excavation & removals, trucking and disposal offsite;
Contract price or subcontract price $3,029,195.35, inclusive of HST. Amount claimed as owing in respect of services or materials that
have been supplied $494,853.95, inclusive of HST.

The lien claimant claims a lien against the interest of every person identified as an owner of the premises described in said PIN to this lien

Schedule:  Name and address of person to whom lien claimant supplied services or materials: La Pue International Inc., 6158 Allendale
Ave., Niagara Falls, ON L2G 0A5 and Buttcon Limited, 800 Jane St, Ste 401, Concord, ON, L4K 5B0

Maria Ruberto 77 City Centre Drive, West Tower,
Suite 300
Mississauga
L5B 1M5

acting for
Applicant(s)

Signed 2022 07 13

Tel 905-273-3300

Fax 905-273-6920

I have the authority to sign and register the document on behalf of the Applicant(s).

PALLETT VALO LLP 77 City Centre Drive, West Tower,
Suite 300
Mississauga
L5B 1M5

2022 07 13

Tel 905-273-3300

Fax 905-273-6920

$66.30

$66.30

LRO #  59   on  2022 07 13      at 15:07

yyyy mm dd Page 1 of 2
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LRO #  59 on  2022 07 13      at 15:07

yyyy mm dd Page 2  of 2



DOC#12058931v1

THIS IS EXHIBIT “W” TO THE
AFFIDAVIT OF CECIL HAYES

SWORN BEFORE ME THIS 14TH

DAY OF JANUARY, 2025

_________________________________
A Commissioner Etc.

































DOC#12058931v1

THIS IS EXHIBIT “X” TO THE
AFFIDAVIT OF CECIL HAYES

SWORN BEFORE ME THIS 14TH

DAY OF JANUARY, 2025

_________________________________
A Commissioner Etc.















































DOC#12058931v1

THIS IS EXHIBIT “Y” TO THE
AFFIDAVIT OF CECIL HAYES

SWORN BEFORE ME THIS 14TH

DAY OF JANUARY, 2025

_________________________________
A Commissioner Etc.



, 

Court File No. CV-22-00060943-0000 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

IN THE MATTER OF the Construction Act, R.S.O. 1990, c. C.30 

B E T W E E N: 

ASTRO EXCAVATING INC. 
Plaintiff 

and 

BUTTCON LIMITED, LA PUE INTERNATIONAL INC., 
THE SOVEREIGN GENERAL INSURANCE COMPANY and 

MARSHALLZEHR GROUP INC. 
Defendants 

REPLY AND DEFENCE TO COUNTERCLAIM 

1. Unless otherwise admitted herein, the Plaintiff/Defendant by Counterclaim, Astro

the Statement of 

2. Astro repeats and relies upon the allegations in its Statement of Claim.

3. Unless otherwise defined herein, all defined terms in this Reply and Defence to

Counterclaim have the same meaning as in the Statement of Claim and in the Defence and 

Counterclaim. 

4. Astro maintains that it is owed all amounts as claimed in the Statement of Claim without

deduction or set-off. 



-2- 
 

5. Astro states that the allegations made in the Defence and Counterclaim are frivolous, 

vexatious, and without merit.  Furthermore, the counterclaim is advanced by Buttcon and La Pue 

for the sole purpose of attempting to avoid their financial obligations to Astro for services 

supplied for the improvement of the Project.  

6. Astro specifically denies that Buttcon and La Pue have suffered any of the alleged 

damages and costs claimed in the Defence and Counterclaim and puts Buttcon and La Pue to the 

strict proof thereof.  

7. In the alternative, if Buttcon and La Pue have suffered any damages or incurred any 

costs, which is not admitted but denied, the said damages and/or costs are exaggerated, 

excessive, remote, and not otherwise recoverable at law.  

8. In the further alternative, if Buttcon and La Pue have suffered any damages or incurred 

any costs, which is not admitted but denied, Astro states that Buttcon and La Pue have failed to 

properly mitigate those costs and damages.  

9. With respect to paragraphs 7 to 9 of the Defence and Counterclaim, Astro admits that La 

Pue is the registered owner of the Project.  On July 15, 2020, Astro submitted a quotation to La 

Pue for excavation w

Subsequent to delivery of the La Pue Quotation, on August 6, 2020, Astro was contacted by 

Buttcon wherein Buttcon advised Astro that it was the Construction Manager for the Project and 

that La Pue had requested that Buttcon contact Astro to provide a price to Buttcon for the work.  

10. With respect to the allegations at paragraphs 10, 12 and 13, Astro denies that the Soil 

Conditions were Table 1 and classified as clean fill. 
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11. Further, Astro specifically denies the allegations contained in paragraph 10 of the

Defence and Counterclaim and states as follows: 

(a) at all material times, Buttcon and La Pue were aware of the Soil Conditions at the 

Project;   

(b) La Pue and Buttcon were aware that meetings were scheduled at the Project site to 

address the Soil Conditions; and 

(c) Wood and EXP were both contacted by Buttcon and/or La Pue to complete the 

additional sampling required and to deal with the contamination since the 

borehole tests that had been conducted, were insufficient to satisfy the Ministry of 

 and for the Qualified Person 

( QP ) at the receiving sites to approve the excavated material.   

12. With respect to paragraph 11 of the Defence and Counterclaim,  Astro has no knowledge

of any alleged testing done by Niagara Soils Solutions Ltd , on or about July 14, 

2022, which was subsequent to the Termination.  Astro states that any samples to verify the Soil 

Conditions on or after July 14, 2022 would indicate that if any remaining soil satisfied Table 1, 

then this would support the fact that the Disposal of Contaminated Soil was already completed 

by Astro prior to the Termination.  Astro states that it has never been provided wit

report for its alleged testing conducted on July 14, 2022 and, therefore, has no information as to 

the areas, locations, perimeters, or depths that were sampled.    
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13. Astro states that the Wood Report sets out that Phase One and Phase Two Site

Assessments were prepared for La Pue by Wood on January 7, 2019 and January 29, 2019, 

respectively .     

14. Astro disagrees with the interpretation of the findings in the Wood Report since it was

outdated, it already identified lead contamination, and it did not provide sufficient sampling in 

accordance with the requirements of Ontario Regulation 406/19 On-Site and Excess Soil 

Management made under the Environmental Protection Act, Excess Soil 

Regulation ch is why additional sampling was required to determine if the soil could be 

 Excess Soil Regulation; 

15. Astro further states that the Wood Report and the Wood Soil Assessments were

insufficient and did not satisfy the MOE requirements and the Excess Soil Regulation, since the 

MOE requires sampling to be completed within the last twelve months before disposal of the 

material, and also requires the number of samples completed, for each perimeter, to be based on 

the volume of export from the source site in order to be approved by the QP at any receiving site  

in Ontario. Therefore, since the Wood Soil Assessments were completed in 2019 and the 

numbers of samples were insufficient, the Wood Report was not acceptable, and updated testing 

and additional samples of the Soil Conditions were required for approval by the receiving sites.    

16. The Wood Report was also not acceptable because the Wood Soil Assessments were

insufficient to satisfy the MOE requirements and soil regulations.  As a result, additional 

sampling had to be completed to determine the level of soil contamination at the Project because 

Wood had conducted limited borehole tests to properly represent the site and the chemical 
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characterization of the soil between the boreholes, as well as the number of samples required by 

the Excess Soil Regulations, which is based on the volume of export from the Project. 

Additionally, since the Wood Report did identify one area with contamination, additional 

samples had to be completed to verify that no other areas had contaminated soil.  Wood was to 

conduct the additional testing and despite numerous inquiries made by Astro with Wood, LaPue 

and Buttcon on this, LaPue refused to have Wood proceed with additional sampling and 

excluded Astro from further communications with Wood, after multiple communications were 

sent by Astro to Wood to schedule the test pits required for the additional sampling.   

17. Astro states that prior to submitting its updated Quotation dated June 15, 2021, it reached

for Astro to dispose of all excavated material from the Project, based on the materials meeting 

18. In order for Astro to proceed with disposal of the material offsite, EXP was retained by

QCP to conduct a soil sampling program to characterize soil material at the Project, in order for 

EXP to approve the excavated material, since the Wood report provided insufficient sampling to 

comply with the MOE requirements.  EXP conducted testing and prepared a report on July 16, 

s: 
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19. The EXP Report confirmed that there was impacted soil that exceeded Table 1 and the

impacted soil was to be disposed of at any receiving site that accepted soils with impacts, prior to 

accepting the material.   

20. Astro specifically denies the allegations contained in paragraph 14 of the Defence and

Counterclaim and states that the Work and the Extra were performed in accordance with the LOI 

and the Scope of Work Checklist, in a good and workmanlike manner, in accordance with 

structions and directions, and that Astro did not have any defective 

work to correct, as alleged. 

21. With respect to the allegations at paragraphs 15 to 21 of the Defence and Counterclaim

relating to the Tender Package, Astro responds as follows: 

(a) subsequent to the July 14, 2020 Tender Package being issued, there were 8 post- 

Tender addendums issued.  The Tender closing was August 6, 2020; 

(b) on August 6, 2020, being the date of the Tender closing, Buttcon reached out 

directly to Astro to ask if Astro could submit pricing to Buttcon for the work, 

since La Pue had sourced Astro directly to provide pricing on June 11, 2020, with 

very limited drawings and information.  Therefore, regardless of the Tender 

Package, Astro did not submit a bid in response to the Tender Package but rather 

was sourced directly by La Pue to price out the work required for the Project;  

(c) given that Astro did not submit a bid in response to the Tender, it would not have 

had an opportunity to attend the site on July 21, 2020 for a site visit, as alleged at 

paragraph 16; 



-7- 

(d) Astro denies the allegations in paragraph 17 and states that even if the existing 

concrete foundations were partially visible as alleged, which is specifically 

denied, Astro states the disposal of this material was an extra and not within 

; and 

(e) Other than the Post Tender Addendum, none of the requirements provided to 

bidders under the Tender Package applied to Astro, since Astro did not participate 

in the bidding process and was directly approached by La Pue to price out the 

work. 

22. Astro specifically denies the allegations made in paragraph 19 of the Defence and

Counterclaim and states that the Terraprobe Report did not determine what was included in 

Work was based on the Quotation, which was 

accepted by Buttcon and La Pue, resulting in Buttcon issuing the LOI and preparing the Scope of 

Work Checklist.  Furthermore, there is no mention of buried debris and waste  in the Terraprobe 

Report, or any indication of any buried foundations, debris and waste in any of the borehole logs 

contained in the Terraprobe Report. 

23. Further, Astro states that it did not charge for disposal of asphalt pavement as this work

was not completed.  In fact, it is industry practice to dispose and remove asphalt after the drilling 

work is complete, as it provides the best surface for staging and drilling.  Asphalt was left in as 

required until shoring work completed, and Astro did not bill for this item. 

24. Astro states that in its updated Quotation dated June 15, 2021 to Buttcon, since the

Project was put out to re-tender on August 25, 2021, with that re-tender, closing on September 
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15, 2021, Astro set out what work was included and excluded and, specifically, the removal and 

disposal of construction debris was not included in the Work.   

25. With respect to paragraph 24 of the Defence and Counterclaim, Astro states that the

scope of work checklist dated September 24, 2021 ) and the 

Astro further states that the 

Scope of Work Checklist set out the scope of work as agreed between Buttcon and Astro at a 

meeting which took place on September 24, 2021 th , and emailed 

to Astro by Buttcon on September 27, 2021, subsequent to the meeting. 

26. Further with respect to paragraph 24 of the Defence and Counterclaim, Astro responds as

follows: 

(a) the Scope of Work Checklist did not include the removal of buried debris, waste, 

or foundations, and there was never a request from Buttcon to provide pricing for 

this work when Astro was asked to provide pricing for the Project;  

(b) at Item #5 of the Scope of Work Checklist, Astro acknowledges that site removals 

were to be performed as shown and as specified; 

(c) at Item #16 of the Scope of Work Checklist, Astro states that what is noted at 

paragraph 24 does not completely reflect what was set out at Item #16 of the 

Scope of Work Checklist.  Item #16 provided that Astro was to dispose of surplus 

material offsite for materials that meet Table 1.  Further, the top 1 metre was to be 

priced at a premium and that Astro was to reach out to Wood to do additional test 

pits to determine the soil conditions; and   
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(d) at Item #22 of the Scope of Work Checklist, Astro acknowledges this item. 

27. With respect to paragraphs 22 to 32 of the Defence and Counterclaim regarding

Excavation Quote, Astro responds as follows: 

(a) Astro admits that it submitted the Quotation to Buttcon on June 15, 2021, for the 

excavation lump sum price of $2,275,000.00, but that Buttcon and La Pue, or 

either of them, requested additional items to be added, increasing the Quotation to 

$2,653,900.00 plus HST 

(b) Astro did not provide a scope of work checklist included in the Tender Package, 

since it did not formally participate in the bidding process and was asked by 

Buttcon to submit its pricing after the Tender process; 

(c) Astro states that item #16 provided a condition that the material must meet Table 

1; 

(d) Astro denies paragraph 28 as the allegations made are inaccurate as Astro did not 

confirm the pricing for all the items listed at paragraph 27 as alleged.  Astro 

responded to 

on some of the items to Buttcon and indicated exclusions; 

(e) with respect to paragraph 29, Astro maintains that its price in the Scope of Work 

Checklist only included removal of Table 1 material and Astro was not 

responsible for anything exceeding Table 1; 
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(f) in response to paragraph 31, Astro states that all additional amounts for removal 

and disposal of material exceeding Table 1 was based on unit rates, and Astro 

provided a volume budget to Buttcon for the lead impacted material exceeding 

Table 1 in the top meter only, which was the basis for the allowance that was built 

into the Subcontract for this item.  However, the additional sampling completed 

on July 16, 2021, confirmed a much larger extent of contaminated soil, including 

substantial petroleum hydrocarbon impacted materials and other various 

contaminants buried up to 2 meters deep; and 

(g) with respect to paragraph 32, Astro states after additional soil sampling was 

completed by EXP that there was lead contamination that exceeded Table 1 as 

there was petroleum hydrocarbon contamination and other various heavy metal 

contamination found in soil samples taken by EXP in various locations, deeper 

then the upper 1 meter. 

28. With respect to paragraph 33 of the Defence and Counterclaim, Astro admits that on or

about September 27, 2021, Buttcon requested that Astro reduce the Original Price to 

the September 24th Meeting whereby Buttcon and 

Astro agreed on the Scope of Work Checklist.  

29. Astro admits that it agreed to the Reduced Price as stated in paragraphs 34 and 35 of the

Defence and Counterclaim but denies that the Reduced Price was to complete the full scope of 

the work required in the Tender Package, but rather was for the agreed work as detailed in the 
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Scope of Work Checklist, the Quotation and the Post Tender Addendum.  Further, the Reduced 

Price was exclusive of any premiums for the removal of contaminated soil that exceeded Table 1. 

30. With respect to paragraphs 36 to 38 of the Defence and Counterclaim, Astro responds as

follows: 

(a) Astro has no knowledge of the allegations contained in paragraph 36; 

(b) Astro admits that on or about October 14, 2021 it received the LOI in accordance 

with the agreement reached with Buttcon and the scope of work agreed to in the 

Scope of Work Checklist and Quotation.  Astro signed the LOI on October 15, 

2021.  The LOI specifically provided as follows:  

(c) despite the LOI requiring Buttcon to deliver a formal contract , despite 

Astro continuously demanding a formal contract in order to continue to proceed 

with the Work, and despite Astro proceeding with the Work on the understanding 

that Buttcon would deliver a formal contract forthwith, no formal contract was 

ever received and, instead Buttcon wrongfully terminated Astro. 

31. With respect to the allegations at paragraphs 39 to 45 of the Defence and Counterclaim
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(a) on October 28, 2021, Buttcon sent an email to Astro asking Astro to provide a 

price to do early works which would be billed separately to La Pue and will be a 

credit to the Contract Price.  Buttcon requested from Astro a schedule of values 

for the Early Works; 

(b) on November 3, 2021, Astro sent an email to Buttcon providing a price of 

$150,000.00 plus HST for Early Works, broken down as follows: 

(i) mobilize, strip topsoil and haul topsoil offsite (300 mm deep) for a price of 

$90,000.00; and 

(ii) supply and install drill platform in the amount of $60,000.00. 

(c) La Pue wanted the Early Works completed prior to January 2022 when it 

expected the shoring permit to be issued;  

(d) Astro performed the Early Works, which included stripping and removing topsoil 

offsite and supplying and installing a drill platform for the 

shoring contractor to start drilling in January 2022, in accordance with the 

Temporary Road and Stone Lot Plan from the Site Logistics Plan;  

(e) La Pue directed Astro to construct the Platform in November 2021, prior to the 

shoring permit being obtained, which La Pue anticipated receiving in January 

2022.  However, the permit was delayed and the drilling did not commence in 

January 2022.  In turn, Astro had to return to the Project to do maintenance work 
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to re-engineer the Platform due to the spring thaw, inclement weather, and change 

of seasons, which destroyed the Platform installed by Astro in December 2021  

and, in in turn, delayed the start of the Project.     

32. As directed by La Pue, Astro proceeded to do the Early Works (i.e. stripping the topsoil 

and installing the Platform, which was a 30 ft wide and 300 ml thick platform as specified in the 

site logistic plan provided to Astro by Buttcon in the 

  However, the permit was delayed and was not received by La Pue until April 

2022. As such, the delay in La Pue obtaining the shoring permit delayed the start of the Project 

by approximately three months.  

33. Further, as a result of the delayed start to the Project, the Platform that was constructed 

by Astro in December 2021 deteriorated due to the Platform sitting through the winter cold and 

spring thaw.  As a result of the Platform sitting through the winter season and then the spring 

thaw, additional maintenance was required to re-instate the Platform.  Astro specifically denies 

that this was a deficiency in its work.   

34. Astro states that whenever there are changing soil conditions caused by change in 

weather the soil engineer has to come to the Project to certify and re-inspect the Platform on a 

weekly basis.  The permit delays caused the platform deterioration because of seasonal changes 

and those delays were not Astro delays.   The remedial work to the Platform had nothing to do 

with any defective workmanship but was rather the direct result of the permit delay and La Pue 

prematurely requesting that Astro install the Platform in December 2021 before actually 

receiving the shoring permit. 
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35. With respect to paragraph 46 of the Defence and Counterclaim, Astro admits that the

Early Work Price was to be invoiced directly to La Pue, as directed by Buttcon and La Pue, and 

thereby reducing the Contract Price by $150,000.00 plus HST. Astro admits that it was paid 

directly by La Pue for the Early Works it completed, as d

36. With respect to paragraph 47 of the Defence and Counterclaim, Astro states that the

balance of the scope of work is the balance of the work, excluding the Early Works, as set out in 

the Scope of Work Checklist. 

37. Astro specifically denies the allegations contained in paragraph 48 and states that all

work was performed in a good and workmanlike manner. Further, Astro is one of the top three 

condominium excavation companies in Ontario and prides itself on meeting exceptional high 

standards of work, in accordance with all plans and specifications and in accordance with all 

MOE regulations, including but not limited to the Excess Soil Regulation. 

38. With respect to paragraphs 49 to 66 of the Defence and Counterclaim, Astro denies the

allegations that there were deficiencies in the Work and that it delayed the Project as alleged and 

puts Buttcon and La Pue to the strict proof thereof.  

39. Further, Astro responds as follows:

(a) the Project was delayed as a result of the delay in La Pue receiving the issued 

shoring permit from January 2022 to April 2022, thereby delaying the start of the 

Project; 



-15- 

(b) the Project was also 

beyond the control of Astro; 

(c) with respect to paragraph 49, RWH directed that the Platform width and 

dimensions be expanded from 30 ft, as provided in the Buttcon Site Logistic Plan, 

to 40 ft, and requested the additional laydown areas and additional temporary 

roads.  The Buttcon Site Logistic Plan clearly specifies a 30 ft wide shoring 

platform and one mud matt at gate number 1.  Therefore, the RWH requirements 

work, but rather, additional requirements beyond 

40. With respect to paragraph 50 of the Defence and Counterclaim, Astro states as follows:

(a) with respect to paragraph 50(a), Astro installed the Platform as per the Buttcon 

requirements as set out in the Buttcon Site Logistic Plan and RWH directed a 

larger 40 ft wide shoring platform, additional laydown areas and additional 

temporary roads, rather than what was specified by Buttcon in the Buttcon Site 

Logistics Plan; 

(b) the items listed in pa

provided extra pricing on a time and material basis to Buttcon; and 

(c) the allegations in paragraph 50(c) are not accurate the mud matt and any material 

required for same were installed by Astro. 
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41. With respect to the allegations in paragraphs 51 and 52 of the Defence and Counterclaim,

Astro denies there were any deficiencies in its work that required remediation as alleged, and 

responds to each item as follows: 

(a) Astro provided additional pricing for the extra to increase the width for the 

Platform; 

(b) Astro provided pricing on a time and material basis since this was not part of its 

scope of work as confirmed at the site meeting; and 

(c) the rip-rap stone for the mud matt was installed. 

42. With respect to the allegations at paragraph 53 of the Defence and Counterclaim, Astro

confirmed it would remove the buried existing concrete foundations and underground structures 

on a time and material price as this was not part of the Subcontract price.  

43. With respect to the allegations at paragraph 55, Astro states that excavation work would

not proceed before the new Platform had to be installed and before the shoring vertical drilling. 

Astro did mobilize to complete the maintenance of the Early Works platform that was destroyed 

as a result of the delayed start, as well as the additional platform work, laydown areas and 

temporary roads requested by RWH, to prepare the site for vertical drilling.  Pursuant to the 

construction schedule provided to Astro by Buttcon, Astro was not scheduled to start excavation 

until 15 days after the shoring contractor started drilling at the Project.  However,  Astro, in good 

faith, attempted to accelerate the schedule and began excavation and trucking off site, prior to the 

15 day-period after the shoring contractor started drilling. 
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44. Astro denies the allegations at paragraph 58 and states that any issues identified by RWH

were due to soft spots caused by ground water, site conditions and inclement weather that 

required more than a foot of granular, water had to be pumped out, trenches were dug out to 

divert groundwater and this is not unusual for there to be soft spots which required digging out 

and adding stone.  This is caused by groundwater conditions, site conditions and inclement 

weather. Buttcon as part of the scope of work only identified 1 ft of additional stone to be added 

on top of the platform and all the additional stone that was required was an extra to the 

Subcontract and was completed by Astro. 

45. Astro denies the allegations at paragraphs 59 to 66 of the Defence and Counterclaim and

states as follows: 

(a) as already noted, the disposal of foundation and/or structure debris was not within 

 of work, and it was agreed that Astro would be paid on a time and 

material basis; 

(b) Buttcon refused to sign any work orders or progress draws; 

(c) with respect to paragraphs 62 and 63, Astro states that the rates provided were 

discounted rates for work outside its scope of work for which Buttcon arbitrarily 

refused to sign completion slips and work orders despite the work being 

(d) Astro states that it could not proceed with the work as Buttcon was refusing to 

sign completion slips and work orders for work completed, and extras that were 
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acknowledged, and Buttcon failed to deliver the Subcontract for execution in 

accordance with the LOI. 

(e)  with respect to paragraph 66, Astro denies the allegations therein and states that 

(i) it never applied for payment for disposal of asphalt as this work was to be 

completed after the shoring drilling work is completed and in light of the 

Termination, Astro was not afforded an opportunity to complete this work; 

and 

(ii) Astro was not required to supply a mud matt at all three entrances as 

alleged and states that the Buttcon site logistic plan only required Astro to 

install one mud matt at gate number 1, which was installed. 

46. Astro states that it did not delay the Project as alleged and states that any delays were

caused by Buttcon and/or La Pue.  In addition to what has already noted, but not limited to, the 

following are particulars of some of the delays caused by Buttcon and/or La Pue: 

(a) Buttcon caused delays by its refusal to deliver a formal subcontract in accordance 

with the LOI, but Astro, in good faith, proceeded 

request in accordance with the LOI, Quotation, and the Scope of Work Checklist; 

(b) Buttcon refused to sign off on work orders and completion slips thereby delaying 

the Work;  

(c) La Pue interfered with the Work ; 
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(d) the shoring permit was not received by La Pue in January 2022 but rather in April 

2022, which in turn ion 

work to be required to the Platform that La Pue directed Astro to construct as part 

of the Early Works prematurely in November 2021;   

(e) Buttcon refused to provide a Change Order to Astro for removal of buried 

foundations, brick, block and garbage, which were not included in 

of Work under the LOI or the Scope of Work Checklist; 

(f) the Project schedule was already delayed from when Astro provided the 

Quotation, resulting in increased costs to Astro from when the Quotation was 

prepared to when the Work was performed; 

(g) Astro spent additional time sorting garbage and buried foundations within the 

excavation area;  

(h) the drilling of Perimeter Caissons was scheduled to begin on September 29, 2021, 

with excavation scheduled to start 15 days later, being October 14, 2021. 

However, the shoring contractor did not mobilize at the Project until June 14 or 

15, 2022 and did not start drilling the Perimeter Caissons until June 15 or 16, 

2022 and were then shut down for a few days waiting on design changes.  

47. Astro denies the allegations contained in paragraphs 67 to 75 of the Defence and

Counterclaim and states that at all materials times, Astro continued to communicate with Buttcon 

and requested direction, but Buttcon refused to address the outstanding issues, including issuing 

a formal subcontract.  



-20- 

48. Astro states that on July 5, 2022, Buttcon and Astro had a meeting for the purpose of

finding an amicable resolution to to move forward with the Project (the 

th

49. It was understood and agreed at the July 5th Meeting that:

(a) since 

for some of the items noted on Progress Draw No. 2.,  Astro agreed to provide the 

backup documentation in support of same, including the weight tickets and agreed 

to have 

measurements to verify the quantities and percentage of completion noted for the 

bulk excavation line item on Progress Draw No. 2.;   

(b) Buttcon would provide the proposed formal subcontract in accordance with the 

LOI 

same; and 

(c) Astro made it clear to Buttcon what it required to re-mobilize and continue with 

the Work.   

50. At no point in time during the July 5th Meeting did Buttcon impose a deadline on the time

frame within which the documentation/information was to be provided by Astro to Buttcon. 

Further, Astro proceeded in good faith and compiled the documentation requested and sent out 

aphical survey.  Buttcon did not have the same intention to 

proceed in good faith since approximately 24 hours after the July 5 th Meeting, Buttcon 

wrongfully terminated Astro.   
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51. Further to the preceding paragraph, Astro states that even though it went out of its way to

complete and submit all the items requested by Buttcon at the July 5th Meeting, it is clear that 

Buttcon misrepresented its intentions during the July 5th meeting and was not acting in good faith 

with a view to move forward and resolving the issues so that the Work could be completed.   

52. With respect to paragraphs 70 to 75 of the Defence and Counterclaim, Astro states there

was no justification for the Termination as Buttcon and Le Pue were acting in bad faith. 

53. Astro further states that at no material time did it refuse to perform the Work. To the

contrary, Astro continuously requested that a formal subcontract be provided for execution, that 

Buttcon sign off on its work orders and completion slips, and that Buttcon and La Pue address 

the Work that was outside of  Furthermore, Astro stated multiple times 

during the July 5th Meeting, that it was ready, willing and able to move forward and complete the 

Work. 

54. With respect to paragraphs 76 to 81 of the Defence and Counterclaim, Astro vigorously

denies the allegations that it failed to follow protocols set out in the Scope of Work Checklist.  In 

fact, Astro followed and complied with MOE requirements as provided in the Excess Soil 

Regulations.  In fact, it is Buttcon and /or La Pue who did not follow protocols.  Astro states that 

La Pue wanted to find illegal ways to dispose of the contaminated soil and not comply with 

regulatory requirements, in an effort to save costs.  When Astro refused, La Pue refused to pay 

the necessary premiums for the Extra Amount for the Disposal of the Contaminated Soil.   

55. With respect to the allegations at paragraph 76 to 80 of the Defence and Counterclaim,

Astro denies the allegations there in and states as follows: 
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(a) a scope of work only included removals for Table 1 soil 

material and everything outside of Table 1 was an extra; 

(b) with respect to paragraph 78, Astro confirms it did contact Wood to provide 

additional testing, but La Pue was not authorizing Wood to proceed with the 

additional testing after Astro sent multiple emails to try and schedule the soil 

sampling; and  

(c) Astro denies the allegations at paragraph 79 and states at all material times this 

information was communicated and within the knowledge of Buttcon. 

56. With respect to paragraph 81 of the Defence and Counterclaim, Astro denies the

allegations therein and states that the Contaminated Soil was in fact disposed of at Walkers and 

Astro had to pay a premium to dispose the Contaminated Soil.   

57. With respect to paragraphs 82 to 88 of the Defence and Counterclaim, Astro responds as

follows: 

(a) at no material time did Astro wrongfully enter and trespass at the Project site, as 

alleged;   

(b) La Pue had full knowledge that EXP would be attending at the Project on June 22, 

2021 to take soil samples.  La Pue discussed this with Astro on multiple occasions 

and authorized Astro to allow EXP on site to complete the required test pits and 

additional soil sampling to satisfy the MOE requirements in order to receive 

approval at the receiving sites;  
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(c) the allegations of Buttcon and La Pue are contradictory as they allege that Astro 

had an obligation to perform additional borehole testing, or testing on site, and 

then allege that Astro was trespassing; 

(d) there were multiple communications between the parties which support the fact 

that La Pue and Buttcon were fully aware of the Work and additional testing 

being done by Astro and EXP at the Project site;  

(e) Buttcon was fully aware of the impacted material on the top 1 to 2 meters of the 

superintendent had communications with EXP 

directly regarding the handling of the impacted materials;  

(f) on June 3, 2022, Buttcon wrote to Matt LiVecchi of EXP and requested he attend 

the Project site on June 8, 2022 to take samples and complete a soil chemical 

analysis. Mr. LiVecchi went on to note on June 3, 2022, as follows: 

Gentlemen, this is a comparatively massive amount of soil 
to be removed and will require a major soils 
characterization and sampling program. Based on the 
testing requirements of O. Reg 406/19 for the movement of 
excess soil, you will likely need over 100 samples to meet 
the minimum testing frequency.  We would be talking about 
a test pitting or borehole program to retrieve samples from 
across the property. 

This unfortunately is not as simple as meeting Wednesday 
and grabbing a couple of samples.  The cost associated 
with testing for this much soil is also quite considerable.  I 
recommend getting a cost quote for the work and sampling 
from an Env

(g) La Pue and/or Buttcon refused to proceed as proposed by EXP, La Pue was trying 

to hide the contamination, and Buttcon continued to send notices to Astro to truck 
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and try to force Astro to deal with the contaminations, buried construction debris, 

buried waste, and buried foundations, without signing off on same.  

58. With respect to the allegations at paragraph 87, Astro denies that it has failed to provide

particulars as alleged.  Prior to the Termination, it was agreed that Astro would prepare a 

package of documentation to submit to Buttcon and La Pue, but for no valid reason, Astro was 

terminated.  As of the date of this pleading, Astro has provided all supporting documentation to 

support the value of the Work performed at the Project.   

59. With respect to the allegations at paragraphs 82 to 88 of the Defence and Counterclaim,

Astro confirms it sent the documents set out at paragraph 82 as well as Progress Invoice No. 

1428.  Buttcon refused to sign off on work that was completed by Astro.  Astro denies there was 

any trespassing as alleged as Astro and EXP were authorized to be on site and conduct the 

sampling. 

60. With respect to paragraphs 89 to 99 of the Defence and Counterclaim, Astro maintains

that all amounts it invoiced are legitimate and for the actual value of the Work performed at the 

Project, in accordance with the LOI and the Scope of Work Checklist, and there is no basis for 

Buttcon or La Pue to dispute the amounts that are properly due and owing.   

61. Buttcon and La Pue have fabricated allegations that are without merit and without

justification and failed to afford Astro an opportunity to complete the Work and thereby causing 

damages to Astro, over and above the amounts owing for the Work and the Extra.  

62. Further, Buttcon has breached its contractual duty of good faith and the duty of honest

performance which has in turn resulted in damages to Astro. 
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63. With respect to paragraphs 92 to 95 of the Defence and Counterclaim, Astro states that it

preserved and perfected the Lien in a timely manner, within the time limits prescribed by the Act, 

the Lien is valid, and the Lien amount is not excessive as alleged as it is based on the balance 

owing by Buttcon to Astro for the value of the Work performed by Astro. 

64. With respect to paragraphs 96 and 99 of the Defence and Counterclaim, Astro denies that

Buttcon and La Pue have a right to set off amounts for alleged deficiencies and delays against 

any amounts due to Astro for the Work performed at the Project and that Buttcon and La Pue 

have failed to provide particulars of their alleged costs and damages. 

DEFENCE TO COUNTERCLAIM 

65. Astro denies each and every allegation contained in the Counterclaim of Buttcon and La

Pue. 

66. Astro repeats and relies upon the allegations contained in the Statement of Claim and

Reply. 

67. Astro denies that Buttcon and La Pue have suffered damages in the amounts alleged in

the Counterclaim, or any amount whatsoever, and puts Buttcon and La Pue to the strict proof 

thereof.  

68. Astro states that any damages allegedly suffered by La Pue and Buttcon, which Astro

following the July 5th Meeting, which was clearly done in bad faith. 

69. Astro denies that it abandoned the Project and refused to haul materials from the Project,
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as alleged, and states that it was unable to complete the Work due to the Termination and the 

refusal of Buttcon and La Pue to address various issues, including the Soil Conditions.   

70. Astro specifically denies that the Work was negligent and deficient as alleged, and that if

La Pue is required to expend large sums of money, which is due to its own negligence and/or the 

negligence of Buttcon, and not Astro.   

71. Astro states that if it is liable to Buttcon and La Pue in any amount, which is not admitted

but denied, Astro states that such costs were entirely caused by Buttcon and/or La Pue.  Further, 

any alleged additional costs were a result of the Buttcon and La Pue refusing to address the Soil 

Conditions, and Buttcon failing to issue a formal subcontract, which caused significant delays to 

the Project.      

72. Astro states that any costs as alleged to have been incurred by Buttcon and/or La Pue are

grossly in excess of any actual costs sustained and are too remote and are not recoverable at law. 

73. In the alternative, the damages and costs claimed by Buttcon and/or La Pue are remote

and excessive and not within the contemplation of the parties. 

74. Astro states that if Buttcon and/or La Pue have suffered any damages, which is explicitly

denied, Astro states that Buttcon and/or La Pue have failed to mitigate its damages. 

75. Astro denies the validity of any claim for costs and damages being asserted by Buttcon

and/or La Pue in the Defence and Counterclaim and puts Buttcon and/or La Pue to the strict 

proof that they have suffered additional costs as alleged because of Astro.  The alleged damages 

are without merit, unsubstantiated and merely an attempt by Buttcon and/or La Pue to avoid 
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making payments to Astro  for amounts that are due and owing under to Astro for the Work 

performed at the Project.    

76. Astro asks that the Counterclaim against it be dismissed with costs on a substantial

indemnity basis. 
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