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Reasons for Judgment of the Honourable Mr. Justice Tysoe:

Introduction

[1] This application raises the question of the nature and application of the test to
be utilized when leave is sought to appeal from an order made in proceedings under

the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 (the “CCAA").

[2] On August 29, 2008, the chambers judge refused Canadian Metropolitan
Properties Corp. (the “Landlord”) leave to appeal from two orders pronounced on
March 5, 2008 and December 18, 2008, by the judge supervising the CCAA
proceedings (the “CCAA judge”) concerning Edgewater Casino Inc. and Edgewater
Management Inc. (“Edgewater”). The Landlord applies under section 9(6) of the
Court of Appeal Act, R.S.B.C. 1996, c. 77, to vary or discharge the order of the
chambers judge so that it is given leave to appeal from the two orders. The

respondents, being the original shareholders of Edgewater, oppose the application.

Background

[3] The Landlord and Edgewater entered into a lease agreement dated for
reference November 8, 2004 (the “Lease”) under which the Landlord leased part of
the Plaza of Nations site in downtown Vancouver for the operation of a casino by
Edgewater. Edgewater took possession of the leased property on May 4, 2004 and,
prior to commencing operation of the casino on February 5, 2005, spent
approximately $15 million renovating the main building covered by the Lease.

These renovations indirectly led to two disputes between the parties. The first

2009 BCCA 40 (CanLll)



Edgewater Casino Inc. (Re) Page 3

dispute related to the extent, if any, to which Edgewater was responsible to
reimburse the Landlord for increases in property taxes attributable to improvements
made by Edgewater. A related issue was whether Edgewater was responsible to
pay a portion of the consulting fees incurred by the Landlord in appealing property
tax assessments. The second dispute related to Edgewater’s responsibility to pay for
the cost of utilities supplied to the leased property prior to the commencement of the
operation of the casino while Edgewater was in possession and renovating the

building.

[4] Edgewater commenced the CCAA proceedings on May 2, 2006, and the
CCAA judge supervised the proceedings. Edgewater proposed a plan of
arrangement by which sufficient funds would be paid into a law firm’s trust account in
an amount to fully pay all claims of creditors accepted by Edgewater and the
asserted amounts of creditor claims disputed by Edgewater. | gather that the plan of
arrangement was predicated on a sale of the shares in Edgewater by the
respondents to a new owner and that it was agreed that the respondents would be
the benefactors of any monies recovered from the Landlord and any monies left in

trust following the resolution of the property tax and utilities disputes.

[5] On August 11, 2006, the CCAA judge pronounced a “Claims Processing
Order” establishing a process for claims to be made by Edgewater’s creditors and to
be either accepted by Edgewater or adjudicated upon in a summary manner in the
CCAA proceedings. On August 29, 2006, the CCAA judge pronounced a “Closing

Order” pursuant to which the plan of arrangement was implemented and sufficient

2009 BCCA 40 (CanLll)
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funds were paid into trust to satisfy the accepted and disputed claims of Edgewater’s

creditors.

[6] The Landlord filed a proof of claim asserting that Edgewater was indebted to
it in the amount by which the property taxes for the leased property had increased
since 2004. Edgewater disallowed the proof of claim. Edgewater subsequently
claimed a right of setoff against the Landlord in respect of the utilities that it alleged

had been improperly charged by the Landlord and had been paid by mistake.

[7] By a case management order dated March 29, 2007, the CCAA judge
directed that, among other things, the property tax and utilities disputes were to be
determined summarily, with the parties exchanging pleadings and having
representatives cross-examined on affidavits or examined for discovery. Hearings

took place before the CCAA judge in August and September, 2007.

[8] In his reasons for judgment dealing with the property tax dispute, indexed as
2008 BCSC 280, the CCAA judge held that: (i) clause 3.05 of the Lease, which dealt
with Edgewater’s responsibility for increases in the property taxes, was sufficiently
clear to be enforceable; (ii) the Landlord had not made negligent misrepresentations
to Edgewater on matters relevant to the property tax increase; (iii) Edgewater was
only responsible for increases in the assessment of the “Lands” (defined as the
lands and improvement thereon) solely attributable to the improvements made by it,
with the result that Edgewater was only obliged to pay the Landlord the increased
taxes based on the increase in the assessed value of the buildings; and

(iv) Edgewater was not liable, either in contract, quantum meruit or unjust

2009 BCCA 40 (CanLll)
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enrichment, to reimburse the Landlord for any consulting fees incurred by it in

appealing the property tax assessments in question.

[9] In his reasons for judgment dealing with the utilities dispute, indexed as 2007
BCSC 1829, the CCAA judge held that: (i) clause 4.01 of the Lease, which was clear
on its face, restricted the amount of rent and additional rent during the period
preceding the commencement of operation of the casino to the sum specified in the
clause, and Edgewater was not responsible to pay for any additional sum in respect
of utilities; (ii) the Landlord did not meet the test in order to have the Lease rectified
in respect of the payment for utilities during the period of possession preceding the
commencement of operation of the casino; and (iii) Edgewater was entitled to the
return of the payments for utilities during the period of possession preceding the

commencement of the casino made by it as a result of a mistake.

Decision of the Chambers Judge

[10] In dismissing the applications for leave to appeal the two orders, the
chambers judge commented that the CCAA judge had held the language of clauses
3.05 and 4.01 of the Lease to be clear and unambiguous. Relying on Re Pacific
National Lease Holding Corp. (1992), 72 B.C.L.R. (2d) 368, 15 C.B.R. (3d) 265 (C.A.
Chambers), and Re Pine Valley Mining Corporation, 2008 BCCA 263, 43 C.B.R.
(5th) 203 (Chambers), the chambers judge stated that leave to appeal in
proceedings under the CCAA is granted sparingly. He commented that there were

none of the time pressures that often attend CCAA proceedings.

2009 BCCA 40 (CanLll)
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[11] The chambers judge noted that the CCAA judge had applied settled principles
of contractual interpretation and expressed the view that there were very limited
prospects of success on appeal. He observed that the issues had been decided in
the context of summary proceedings under the CCAA and stated that the decision of

the chambers judge was entitled to substantial deference.

Discussion

[12] The parties are agreed that the test to be applied by a reviewing court on an
application to review an order of a chambers judge is to determine whether the judge
was wrong in law or principle or misconceived the facts: see Haldorson v. Coquitlam

(City), 2000 BCCA 672, 3 C.P.C. (5th) 225.

[13] The parties made their submissions on the basis that there is a special test or
standard for the granting of leave to appeal from an order made in CCAA
proceedings. The genesis of this perception is the following passage from the

decision of Mr. Justice Macfarlane in Pacific National Lease:

[30] Despite what | have said, there may be an arguable case for the
petitioners to present to a panel of this court on discreet questions of
law. But I am of the view that this court should exercise its powers
sparingly when it is asked to intervene with respect to questions which
arise under the C.C.A.A. The process of management which the Act
has assigned to the trial court is an ongoing one. In this case a
number of orders have been made. Some, including the one under
appeal, have not been settled or entered. Other applications are
pending. The process contemplated by the Act is continuing.

[31] A colleague has suggested that a judge exercising a supervisory
function under the C.C.A.A. is more like a judge hearing a trial, who
makes orders in the course of that trial, than a chambers judge who
makes interlocutory orders in proceedings for which he has no further
responsibility.

2009 BCCA 40 (CanLll)
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[32] Also, we know that in a case where a judgment has not been
entered, it may be open to a judge to reconsider his or her judgment,
and alter its terms. In supervising a proceeding under the C.C.A.A.
orders are made, and orders are varied as changing circumstances
require. Orders depend upon a careful and delicate balancing of a
variety of interests and of problems. In that context appellate
proceedings may well upset the balance, and delay or frustrate the
process under the C.C.A.A. | do not say that leave will never be
granted in a C.C.A.A. proceeding. But the effect upon all parties
concerned will be an important consideration in deciding whether leave
ought to be granted.

Numerous subsequent decisions have referred to these comments. These
decisions include Re Westar Mining Ltd. (1993), 75 B.C.L.R. (2d) 16, 17 C.B.R. (3d)
202 (C.A)) at para. 57; Re Woodward’s Ltd. (1993), 105 D.L.R. (4th) 517, 22 C.B.R.
(3d) 25 (B.C.C.A. Chambers) at para. 34; Re Repap British Columbia Inc. (1998),

9 C.B.R. (4th) 82 (B.C.C.A. Chambers) at para. 8; Luscar Ltd. v. Smoky River Coal
Ltd., 1999 ABCA 179, 175 D.L.R. (4th) 703 at para. 62; Re Blue Range Resource
Corp., 1999 ABCA 255, 12 C.B.R. (4th) 186 (Chambers) at para. 3; Re Canadian
Airlines Corp., 2000 ABCA 149, 19 C.B.R. (4th) 33 (Chambers) at para. 42;

Re Skeena Cellulose Inc., 2003 BCCA 344, 13 B.C.L.R. (4th) 236 at para. 52;

Re Fantom Technologies Inc. (2003), 41 C.B.R. (4th) 55 (Ont. C.A. Chambers) at
para. 17; and Re New Skeena Forest Products Inc., 2005 BCCA 192, [2005]

8 W.W.R. 224 at para. 20.

[14] The Landlord accepts the general proposition that leave to appeal from CCAA
orders should be granted sparingly, but says that there should be an exception
where, as here, the time constraints present in typical CCAA situations do not exist.

In this regard, the Landlord relies on the views expressed by Chief Justice

2009 BCCA 40 (CanLll)
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McEachern in Westar Mining. After quoting the above passage from Pacific National

Lease, McEachern C.J.B.C. said the following:

[58] | respectfully agree with what Macfarlane J.A. has said, but in this
case the situation of the Company has stabilized as its principal assets
have been sold. The battle for the survival of the Company is over, at
least for the time being. What remains is merely to determine
priorities, and the proper distribution of the trust fund which was
established with the approval of the Court primarily for the protection of
the Directors.

Although McEachern C.J.B.C. was speaking in dissent when making these
comments, an appeal to the Supreme Court of Canada was allowed, [1993] 2 S.C.R.

448, and the Court agreed generally with his dissenting reasons.

[15] The respondents submit that there should be the same test for leave to
appeal from all orders made in CCAA proceedings. The respondents maintain that
the test has been consistently applied throughout Canada and that a different test in
some circumstances would lead to the result that there would be many more leave
applications to appeal orders made in CCAA proceedings and appellate courts
would be required to analyze the underlying CCAA proceeding in every leave

application.

[16] The requirement for leave to appeal from an order made in CCAA
proceedings is found in the CCAA itself (section 13), as opposed to the provincial or
territorial statutes governing the appellate courts in Canada. This suggests that
Parliament recognized that appeals as of right from orders made in CCAA
proceedings could have an adverse effect on the efforts of debtor companies to

reorganize their financial affairs pursuant to the Act and that appeals in CCAA

2009 BCCA 40 (CanLll)
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proceedings should be limited: see Re Algoma Steel Inc. (2001), 147 O.A.C. 291,

25 C.B.R. (4th) 194 at para. 8.

[17] However, it does not follow from the fact that the statute itself is the source of
the requirement for leave that the test or standard applicable to applications for
leave to appeal orders made in CCAA proceedings is different from the test or
standard for other leave applications. It is my view that the same test applicable to
all other leave applications should be utilized when considering an application for
leave to appeal from a CCAA order. In British Columbia, the test involves a

consideration of the following factors:

(@)  whether the point on appeal is of significance to the practice;

(b)  whether the point raised is of significance to the action itself;

(c) whether the appeal is prima facie meritorious or, on the other hand,
whether it is frivolous; and

(d) whether the appeal will unduly hinder the progress of the action.

The authority most frequently cited in British Columbia in this regard is Power
Consolidated (China) Pulp Inc. v. British Columbia Resources Investment Corp.

(1988), 19 C.P.C. (3d) 396 (B.C.C.A. Chambers).

[18] This is not to suggest that | disagree with the above comments of Macfarlane
J.A. in Pacific National Lease. To the contrary, | agree with his comments, but | do
not believe that he established a special test for CCAA orders. Rather, his
comments are a product of the application of the usual standard used on leave

applications to orders that are typically made in CCAA proceedings and a

2009 BCCA 40 (CanLll)
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recognition of the special position of the supervising judge in CCAA proceedings. In
particular, a consideration of the third and fourth of the above factors will result in

leave to appeal from typical CCAA orders being given sparingly.

[19] The third of the above factors involves a consideration of the merits of the
appeal. In non-CCAA proceedings, a justice will be reluctant to grant leave where
the order constitutes an exercise of discretion by the judge because the grounds for
interfering with an exercise of discretion are limited: see Silver Standard Resources
Inc. v. Joint Stock Co. Geolog, [1998] B.C.J. No. 2298 (C.A. Chambers). Most
orders made in CCAA proceedings are discretionary in nature, and the normal
reluctance to grant leave to appeal is heightened for two reasons alluded to in the

comments of Macfarlane J.A.

[20] First, one of the principal functions of the judge supervising the CCAA
proceeding is to attempt to balance the interests of the various stakeholders during
the reorganization process, and it will often be inappropriate to consider an exercise
of discretion by the supervising judge in isolation of other exercises of discretion by
the judge in endeavouring to balance the various interests. Secondly, CCAA
proceedings are dynamic in nature and the supervising judge has intimate
knowledge of the reorganization process. The nature of the proceedings often
requires the supervising judge to make quick decisions in complicated
circumstances. These considerations are reflected in the comment made by Madam
Justice Newbury in New Skeena Forest Products that “[a]ppellate courts also accord

a high degree of deference to decisions made by Chambers judges in CCAA matters

2009 BCCA 40 (CanLll)
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and will not exercise their own discretion in place of that already exercised by the

court below” (para. 20).

[21] The fourth of the above factors relates to the detrimental effect of an appeal
on the underlying action. In most non-CCAA cases, the events giving rise to the
underlying action have already occurred, and a consideration of this factor involves
the prejudice to one of the parties if the trial is adjourned or if the action cannot
otherwise move forward pending the determination of the appeal. CCAA
proceedings are entirely different because events are unfolding as the proceeding
moves forward and the situation is constantly changing — some refer to CCAA

proceedings as “real-time” litigation.

[22] The fundamental purpose of CCAA proceedings is to enable a qualifying
company in financial difficulty to attempt to reorganize its affairs by proposing a plan
of arrangement to its creditors. The delay caused by an appeal may jeopardize
these efforts. The delay may also have the effect of upsetting the balance between

competing stakeholders that the supervisory judge has endeavoured to achieve.

[23] Similar views were expressed by Mr. Justice O'Brien in Re Calpine Canada

Energy Ltd., 2007 ABCA 266, 35 C.B.R. (5th) 27 (Chambers):

[13] This Court has repeatedly stated, for example in Liberty Oil & Gas
Ltd., Re, 2003 ABCA 158, 44 C.B.R. (4th) 96 (Alta. C.A.), at paras. 15-
16, that the test for leave under the CCAA involves a single criterion
that there must be serious and arguable grounds that are of real and
significant interest to the parties. The four factors used to assess
whether this criterion is present are:

(1) Whether the point on appeal is of significance to the
practice;

2009 BCCA 40 (CanLll)
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(2)  Whether the point raised is of significance to the action
itself;

(3)  Whether the appeal is prima facie meritorious or, on the
other hand, whether it is frivolous; and

(4)  Whether the appeal will unduly hinder the progress of the
action.

[14] In assessing these factors, consideration should also be given to
the applicable standard of review: Canadian Airlines Corp., Re, 2000
ABCA 149, 261 A.R. 120 (Alta. C.A. [In Chambers]). Having regard to
the commercial nature of the proceedings which often require quick
decisions, and to the intimate knowledge acquired by a supervising
judge in overseeing a CCAA proceedings, appellate courts have
expressed a reluctance to interfere, except in clear cases: Smoky
River Coal Ltd., Re, 1999 ABCA 179, 237 A.R. 326 (Alta. C.A.) at
para. 61.

Other decisions on leave applications where the usual factors were expressly
considered include Re Blue Range Resource Corp., Re Canadian Airlines
Corporation and Re Fantom Technologies Inc., each of which quoted the above

comments of Macfarlane J.A. in Pacific National Lease.

[24] As a result of these considerations, the application of the normal standard for
granting leave will almost always lead to a denial of leave to appeal from a
discretionary order made in an ongoing CCAA proceeding. However, not all of the
above considerations will be applicable to some orders made in CCAA proceedings.
Thus, in Westar Mining, McEachern C.J.B.C., while generally agreeing with the
comments made in Pacific National Lease, believed that the considerations
mentioned by Macfarlane J.A. were not applicable in that case because the CCAA
proceeding had effectively come to an end with the sale of the principal assets of the

debtor company. Madam Justice Newbury made a similar point in New Skeena

2009 BCCA 40 (CanLll)
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Forest Products at para. 25 (which was a hearing of an appeal, not a leave

application), although she found it unnecessary to decide the appeal on the point.

[25] The chambers judge did give consideration to the usual factors in the present
case, but none of the considerations | have mentioned were applicable to the two
orders. The CCAA judge was deciding questions of law in each case and was not
exercising his discretion. The knowledge gained by the CCAA judge during the
reorganization process was not relevant to his decisions, which involved events that
occurred prior to the commencement of the CCAA proceeding. The plan of
arrangement made by Edgewater has been implemented, and appeals from the two
orders will not delay or otherwise jeopardize the reorganization process. There is no
prospect that the outcome of the appeals will affect the continuing viability of
Edgewater; indeed, although the disputes involve Edgewater in name, the parties
with a monetary interest in the disputes are the Landlord and the respondents, who
are the former shareholders of Edgewater. In the circumstances, there was no

reason to give substantial deference to the CCAA judge.

[26] | am not saying that the considerations | have mentioned will never apply to a
determination of claims pursuant to a claims process in a CCAA proceeding. For
example, a plan of arrangement may only be successful if the total amount of claims
against the debtor company is less than a specified sum. An appeal from an order
guantifying a claim of a creditor would delay the CCAA proceeding and could

jeopardize the company’s reorganization.

2009 BCCA 40 (CanLll)
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[27] | have no doubt that there will be other circumstances in which the claims
process will have an impact on the reorganization process. Even if the claims
process will not jeopardize the reorganization process, some of the other
considerations | have mentioned may apply to the determination of the claims. For
example, the outcome of an appeal may affect the amounts received by other
creditors and may delay the full implementation of the plan of arrangement. The fact
that section 12 of the CCAA mandates the determination of claims to be by way of a
summary application to the court illustrates that Parliament recognized that the

claims process will often be sensitive to time constraints.

[28] There is one other point about the order relating to the utilities dispute that
differentiates it from the typical CCAA order. The dispute did not involve a claim
against Edgewater but, rather, it was a claim by Edgewater to have the Landlord
refund utilities payments made by it. Such a claim would normally be pursued in a
normal lawsuit and, if it was determined on a summary application (i.e., a Rule 18A
application), there would have be an appeal as of right, and leave would not have
been required. It was only because the claim was raised as a setoff to the

Landlord’s property tax claim that it came to be determined in the CCAA proceeding.

[29] | now turn to a consideration of the usual factors in relation to the order

dealing with the property tax dispute:

1. As stated by the chambers judge, the point in issue is of no

significance to the practice.
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2. As conceded by the respondents on the application before the
chambers judge, the point in issue is of significance to the action itself
(in the sense that it finally determines the Landlord’s claim).

3. The order did not involve an exercise of discretion by the CCAA judge.
The chambers judge was mistaken in his belief that the CCAA judge
held that clause 3.05 was clear and unambiguous; the first issue
considered by the CCAA judge was whether the clause was sufficiently
clear as to make it enforceable. In my opinion, the appeal is not
frivolous.

4. The appeal will not unduly hinder the progress of the action because
Edgewater’s plan of arrangement has been implemented and the

CCAA proceeding has come to a conclusion.

On a consideration of all of the factors, it is my view that leave to appeal the order

dealing with the property tax dispute should be given.

[30] A consideration of the usual factors in relation to the order dealing with the
utilities dispute leads to the same observations with one exception. As conceded by
the Landlord on this application, the prospects of success of an appeal do not
appear to be as high as the prospects in an appeal from the other order. However, |
am not persuaded that the appeal has so little merit that it amounts to a frivolous
appeal. If the dispute had not become intertwined with the property tax dispute as a
result of Edgewater’s claim of a right of setoff, the dispute would not have been

determined in the CCAA proceeding, and the Landlord would have had an appeal as

2009 BCCA 40 (CanLll)
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of right. In all the circumstances, it is my view that leave to appeal from the order

dealing with the utilities dispute should also be given.

Conclusion

[31] I would discharge the order made by the chambers judge dismissing the
leave application, and | would grant the Landlord leave to appeal from both of the

orders.

“The Honourable Mr. Justice Tysoe”

| agree:

“The Honourable Madam Justice Levine”

| agree:

“The Honourable Madam Justice D. Smith”

2009 BCCA 40 (CanLll)
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D.M. Boone J.A. (K.J. O’Brien J.A. Concurring):

BACKGROUND

[1] This appeal considers the timing for the valuation of tort claims against a
defendant who has sought statutory insolvency protection.

[2] More than one hundred people have either brought, or intend to bring, actions
claiming that the respondent is vicariously liable for sexual assaults committed by
clergy or members of lay religious orders. Some of these claimants started actions
in the late 1990s or early 2000s. In 2003, the Supreme Court ordered, with the
consent of the parties, that 40 of those “substantially similar” actions be placed under
common case management. Those actions were all based on torts allegedly
committed by Christian Brothers at Mount Cashel Orphanage during the 1940s and
1950s.

[3] The parties agreed that six plaintiffs would proceed to trial as test cases to
determine the issue of the respondent’s vicarious liability, and that the other case
managed actions would not proceed pending the outcome of the test case trials. They
advised the case management judge of this agreement in 2008. In the trial decision
on the test cases, the trial judge noted that “[w]hile this is not a formal representative,
or class, action, these four cases were put forth as being somewhat representative of
the issues and damages which would arise in all of them. The outcome of this case
may provide a precedent for resolution of the other outstanding actions” (John Doe
(G.E.B. #25) v. The Roman Catholic Episcopal Corporation of St. John’s, 2018
NLSC 60, at para. 19, “Trial Decision”). The parties did not enter a formal standstill
agreement with respect to the remaining claims and they made no agreement that
would have relieved those plaintiffs of the burden of establishing that they were each
assaulted or proving the damages that each had suffered.

[4] Two of the six test plaintiffs passed away before their trials started. The claims
of the other four went to trial. The trial judge dismissed their actions against the
respondent (Trial Decision, at para. 642). The claimants appealed and this Court set
the dismissal aside (John Doe (G.E.B. #25) v. The Roman Catholic Episcopal
Corporation of St. John’s, 2020 NLCA 27, leave to appeal to SCC refused, 39343
(14 January 2021)). The Supreme Court of Canada dismissed the respondents’
application for leave to appeal on January 14, 2021 (Roman Catholic Episcopal
Corporation of St. John’s v. John Doe (G.E.B. #25), [2020] S.C.C.A. No. 309).
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[5] The trial judge provisionally assessed the damages of the four plaintiffs. This
Court dismissed appeals from those assessments and ordered judgment entered in
their favour in the amounts assessed. The parties agreed that the plaintiffs would not
execute on those judgments while the respondent considered how to pay those claims
and deal with the remaining actions.

[6] On December 30, 2021 (the “Initial Filing Date™), the respondent filed a
Notice of Intention under section 50.4(1) of the Bankruptcy and Insolvency Act,
RSC, 1985, c. B-3 (the “BIA”). Under section 69(1)(a), this filing resulted in an
automatic stay of all actions by creditors’ proceedings, and the respondent had 30
days from that date to present a proposal to the claimants to satisfy their claims. The
Supreme Court judge extended that time, and the stay of proceedings, on three
occasions.

[7] The BIA stay order was due to expire on May 27, 2022. Before that date, the
respondent filed an application to convert the BIA proceedings to a restructuring
process under the Companies’ Creditors Arrangement Act, RSC, 1985, ¢. C-36 (the
“CCAA”). The Supreme Court judge granted the respondent’s application over the
objection of the appellants (Roman Catholic Episcopal Corporation of St. John's
(Re), 2022 NLSC 81, the “Restructuring Application’). He found that the respondent
demonstrated that it was insolvent (para. 34). Although the respondent had other
creditors, the most significant obligations it was facing at that time were the potential
liabilities to the plaintiffs with the substantially similar claims. The parties told the
court that at that time there could be as many as 150 or more tort claimants presenting
claims with an aggregate value greater than $50,000,000.

[8] The Supreme Court judge further ordered that the BIA stay of proceedings
would continue until May 17, 2022, when a stay under the CCAA, section 11, would
take effect. The Supreme Court judge extended the CCAA stay several times with
the parties’ agreement. The stay is still in effect.

[9] In February 2022, the appellant claimant John Doe #26 applied under Rule
7.11 of the Rules of the Supreme Court, 1986, SNL 1986, c. 42, Schedule D, and the
BIA, section 183, to have himself and the other appellants appointed as
Representative Plaintiffs for former residents of Mount Cashel Orphanage who were
abused while they lived there, and other persons who may have been abused
anywhere in this Province by clergy or members of lay religious orders for whom
the respondent is responsible. The Supreme Court judge granted this order on
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February 15, 2022 (Roman Catholic Episcopal Corporation of St. John's (Re), 2022
NLSC 22), and this order continued into the CCAA proceedings.

[10] The CCAA allows a qualified insolvent company the protection of a stay while
it attempts to work out a compromise arrangement with its creditors. The appellants
and the respondent each developed proposals for a claim procedure and protocol.
The parties’ proposals agreed on all but four elements. They each applied to the
Supreme Court for approval of their respective protocols, each of which incorporated
their positions on the disputed elements. They sought direction regarding these
disputed elements in the form of answers to four questions and presented arguments
In respect of the elements on which they disagreed. The Supreme Court judge
resolved the issues related to those elements (Roman Catholic Episcopal
Corporation of St. John’s (Re), 2023 NLSC 5, the “Claim Directions Decision”) and
approved a protocol in a Claims Procedure Order issued April 19, 2023.

[11] The Claims Procedure Order will deal with any right or claim, including tort
claims, related to events that occurred before the Initial Filing Date. Therefore,
although many of the claims asserted in the original actions related to events that
occurred a considerable time in the past, the approved claim procedure is designed
to resolve all claims related to events that occurred at any time before the Initial
Filing Date.

[12] Some of the claimants passed away after the Initial Filing Date. The fourth
question put to the Supreme Court judge was “What damages may the estates of
deceased Claimants seek?” The Supreme Court judge gave the following answer:
“Only damages that have resulted in actual pecuniary loss to the estate are
recoverable” (Claim Directions Decision, at para. 117).

[13] This appeal concerns that answer.

[14] At common law, most causes of action die with the plaintiff. The Survival of
Actions Act, RSNL 1990, c. S-32 (the “SAA”) changes this. It provides, in section 4,
that causes of action vested in a person who dies survive for the benefit of the
person’s estate. However, section 4 restricts the nature of recoverable damages in a
survival action to “only damages that have resulted in actual monetary loss to the
estate”.

[15] The Supreme Court judge described the appellants’ argument as asking him
to “find that the judgments of those who have died are not governed by the Survival
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of Actions Act” (Claim Directions Decision, at para. 122). He concluded that the
appellants were asking that he exercise discretion “and ignore section 4 of the
Survival of Actions Act which, of course, I may not do” (Claim Directions Decision,
at para. 126).

[16] The appellants contest that decision, and as the CCAA provides that they can
only appeal with leave, they seek leave to appeal. They argue that the Supreme Court
judge answered the wrong question by merely deciding whether the SAA applied.
They say that they did not ask that the Supreme Court judge ignore the provisions of
the SAA.

[17] Instead, the appellants say that they asked that the Supreme Court judge
interpret the CCAA and BIA as fixing the date for valuing the creditors’ claims as of
the Initial Filing Date. Then, the valuation of claims would be based on each
claimant’s circumstances on that date. So, if they were alive on the Initial Filing
Date, but later died, the restrictions in the SAA would not apply to their estates’
claims.

[18] In the alternative, they argue that the Supreme Court judge had the discretion
to set the Initial Filing Date as the valuation date and that he ought to have done so.

[19] The respondent maintains the position for which it advocated before the
Supreme Court judge. It argues that the SAA limits the damages recoverable by the
estates of deceased plaintiffs. It also says that estate claims for plaintiffs who later
died could not be valued as of the Initial Filing Date because the estates were not
creditors at that time. It argues further that the object of a CCAA stay is to maintain
the status quo, among creditors and between creditor and the debtor, during the time
that the parties attempt to work out a compromise arrangement. The status quo
includes the application of the SAA to the claims. Therefore, says the respondent,
exercising discretion to favour the claims of deceased plaintiffs would run contrary
to the objectives of the CCAA.

[20] I have decided that leave to appeal should be granted, but that the appeal ought
to be dismissed.

ISSUES

[21] The issues are as follows:
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(1) Should this Court grant leave to appeal?

(2) Should the Court interpret the BIA and CCAA as providing that the
Initial Filing Date is the date on which the claims of the plaintiffs should
be valued, based on the circumstances (including that the deceased
plaintiffs were then alive) that existed at that time?

(3) In the alternative, should the Supreme Court judge have exercised
discretion to fix the Initial Filing Date as the date on which the claims
of the plaintiffs should be determined, based on the circumstances
(including that the deceased plaintiffs were then alive) that existed at
that time?

LEAVE TO APPEAL

[22] The appellants require leave to appeal, pursuant to the CCAA, section 13. The
factors that an appellate court will consider to determine whether leave should be
granted in CCAA matters are well established. These factors were set out by the
Ontario Court of Appeal in Essar Steel Algoma Inc. (Re), 2017 ONCA 478:

[19] Leave to appeal is to be granted sparingly in CCAA proceedings. This is because
of the "real time" dynamic of CCAA matters and the "generally discretionary character
underlying many of the orders made by supervising judges in such proceedings" and
the deference to be accorded to those decisions. In considering whether to grant leave,
the court will consider whether:

(1) the proposed appeal is prima facie meritorious or frivolous;
(i) the point on the proposed appeal is of significance to the practice;

(iii) the point on the proposed appeal is of significance to the proceeding;
and

(iv) whether the proposed appeal will unduly hinder the progress of the
action.

[23] Deciding whether the intended appeal is prima facie meritorious or frivolous
involves considering the standard of review that the Court will apply if leave is
granted. The appellants rely on two grounds of appeal. The first raises an issue of
statutory interpretation to which this Court will apply a standard of correctness. The
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second raises a question regarding the exercise of discretion by the CCAA
supervising judge. A discretionary decision should be accorded considerable
deference by an appeal court, which "should intervene only if the motion judge erred
in principle, misapprehended or failed to take account of material evidence, or
reached an unreasonable decision™ (Editions Ecosociété Inc. v. Banro Corp., 2012
SCC 18, [2012] 1 S.C.R. 636, at para. 41). An appellate court should show a
particularly high degree of deference in reviewing discretionary decisions of CCAA
judges to account “for the fact that supervising judges are steeped in the intricacies
of the CCAA proceedings they oversee”, and that each exercise of discretion in the
course of a CCAA proceeding is often only one of many interrelated decisions that
must be made (9354-9186 Québec inc. v. Callidus Capital Corp., 2020 SCC 10,
[2020] 1 S.C.R. 521, at para. 53).

[24] The appellants argue that the Supreme Court judge erred in delimiting the
bounds of his statutory discretion, which would be an error of principle. The
appellants presented an arguable case supporting their interpretation of the CCAA
provisions at issue and this first factor weighs in favour of granting leave.

[25] The second factor considers the significance of the point in issue to insolvency
practice. The effective date of valuation of creditors’ claims in insolvency is the main
point at issue in this matter. This has been the subject of judicial discussion in only
a few reported cases. More generally, the treatment of mass tort claims in insolvency
has also been discussed in very few cases. The point is a significant one which has
never been decided in a similar context. This factor weighs in favour of granting
leave.

[26] The other two factors also weigh in favour of granting leave. The point on
appeal will affect the value of the claims of some tort claimants and the value of
their claims will impact the value of the assets remaining to satisfy the claims of the
rest. The parties are continuing with the process of applying the claims protocol to
decide the proof and value of the plaintiffs’ claims and that process is not suspended
pending the decision of this Court.

[27] 1 would grant leave to appeal.
THE APPEAL

[28] The appeal raises two issues, one involving statutory interpretation and the
other the scope and exercise of judicial discretion under the CCAA. In such a case,
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“the most appropriate approach is a hierarchical one in which courts rely first on an
interpretation of the provisions of the CCAA text before turning to inherent or
equitable jurisdiction to anchor measures taken in a CCAA proceeding”, although
“when given an appropriately purposive and liberal interpretation, the CCAA will be
sufficient in most instances to ground measures necessary to achieve its objectives”
(Century Services Inc. v. Canada (Attorney General), 2010 SCC 60, [2010] 3 S.C.R.
379, at para. 65).

Should the Court interpret the BIA and CCAA as providing that the Initial
Filing Date was the date on which the claims of the plaintiffs should be
valued, based on the circumstances (including that the deceased plaintiffs
were then alive) that existed at that time?

[29] The Supreme Court judge did not address this question. If he had done so,
then this question of statutory interpretation would have been reviewable by this
Court on a standard of correctness because it is a question of law (Corporate Express
Canada Inc. v. Memorial University of Newfoundland, 2015 NLCA 52, at para. 16).
This Court can answer this question.

[30] In Archean Resources Ltd. v. Newfoundland (Minister of Finance), 2002
NFCA 43, leave to appeal to SCC refused, 29390 (20 March 2003), Green, J.A. (as
he then was) described the approach that a court should take to interpret legislation:

[15] ...in Stubart Investments Ltd. v. The Queen (1984), 10 D.L.R. (4d) 1, Estey J.
adopted, at p. 32, Dreidger's formulation of the "modern rule", taken from the second
edition of his text, The Construction of Statutes, as follows:

Today there is only one principle or approach, namely, the words of an Act are
to be read in their entire context and in their grammatical and ordinary sense
harmoniously with the scheme of the Act, and the intention of Parliament.

[31] The Interpretation Act, RSC, 1985, c. I-21, provides as follows:

12 Every enactment is deemed remedial, and shall be given such fair, large and liberal
construction and interpretation as best ensures the attainment of its objects.

[32] In Archean Resources, Green, J.A. said the provincial equivalent of that
federal provision “enunciates a principle of harmonization in which the courts are
directed, in cases of dispute, to adopt and apply an interpretation that fairly
reconciles the language used in the enactment with the broader objects of the
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legislation so as to achieve the general goal, or to rectify the mischief, to which the
legislative act appears to have been directed. ...”.

The Objectives of the CCAA

[33] The CCAA and the BIA are elements of an integrated statutory scheme
governing insolvency (Century Services, at para. 78) and “where the statutes are
capable of bearing a harmonious interpretation, that interpretation ought to be
preferred” (Callidus Capital Corp., at para. 74).

[34] The BIA “contains mechanisms for debtors to make proposals to their
creditors for the adjustment of debts. If a proposal fails, the BIA contains a bridge to
bankruptcy whereby the debtor's assets are liquidated and the proceeds paid to
creditors in accordance with the statutory scheme of distribution” (Century Services,
at para. 13).

[35] The purpose of the CCAA was described by the Supreme Court of Canada in
Montréal (City) v. Deloitte Restructuring Inc., 2021 SCC 53:

[44] The bankruptcy of large companies often resulted in "the entire disruption of the
corporation, loss of goodwill, and sale of assets on a discounted basis™ (J. P. Sarra,
Rescue! The Companies' Creditors Arrangement Act (2nd ed. 2013), at pp. 22-23; see
also Century Services, at para. 16). Parliament, wishing to protect the survivability of
such companies, which are essential to economic prosperity and to a high rate of
employment, therefore set up a restructuring process in the CCAA that was designed
to prevent them from being dismantled and having their assets liquidated at a discount
(Century Services, at paras. 17-18 and 70; Callidus, at paras. 41-42).

[36] The “key difference between the reorganization regimes under the BIA and
the CCAA is that the latter offers a more flexible mechanism with greater judicial
discretion, making it more responsive to complex reorganizations” (Century
Services, at para. 14).

[37] In Montréal (City), the Supreme Court of Canada listed the remedial
objectives of the CCAA:

[86] ...These remedial objectives include the following: avoiding the social and
economic losses resulting from the liquidation of an insolvent company; maximizing
creditor recovery; ensuring fair and equitable treatment of the claims against the debtor
company; preserving going-concern value where possible; protecting jobs and

2024 NLCA 26 (CanLll)


https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280684824&pubNum=134158&originatingDoc=I9789f50083171cade0440021280d79ee&refType=IG&docFamilyGuid=I73f073f1f4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&transitionType=DocumentItem&ppcid=e250550fa88b4a7292879d237ec9b0c5&contextData=(sc.Folder*cid.da592736c28f49989fe8447f50e5ef55*oc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280684824&pubNum=134158&originatingDoc=I9789f50083171cade0440021280d79ee&refType=IG&docFamilyGuid=I73f073f1f4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&transitionType=DocumentItem&ppcid=e250550fa88b4a7292879d237ec9b0c5&contextData=(sc.Folder*cid.da592736c28f49989fe8447f50e5ef55*oc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280687842&pubNum=134158&originatingDoc=I9789f50083171cade0440021280d79ee&refType=IG&docFamilyGuid=Ibdc6470ef4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&transitionType=DocumentItem&ppcid=e250550fa88b4a7292879d237ec9b0c5&contextData=(sc.Folder*cid.da592736c28f49989fe8447f50e5ef55*oc.Search)

33
Page 13

communities affected by the company's financial distress; and enhancing the credit
system generally (Callidus, at paras. 40-42).

[38] The priority accorded to each or any of those objectives will vary with the
circumstances, the stage of the CCAA proceedings or the nature of the order sought
from the CCAA court (Callidus Capital Corp., at para. 46). Where distribution to
creditors is under consideration, as it is in this case, the “equitable distribution of
property to the creditors” is “a fundamental objective” of insolvency legislation
(Vachon v. Canada Employment & Immigration Commission, [1985] 2 S.C.R. 417,
at 429). In “bankruptcy the rule of equality is absolute except where the Act itself
gives priority to some debts over others” (Re Orzy, 1923 CanLlI 489 (ONCA), at
256). The BIA codifies this principle (known by its Latin term, pari passu) in section
141, which says that on distribution “all claims proved in a bankruptcy shall be paid
rateably”. This means that the distribution must treat all like creditors alike and pay
them proportionately out of the realized assets.

[39] The principle that all like creditors must be treated alike also applies in CCAA
proceedings. As stated by the Ontario Court of Appeal, in Nortel Networks
Corporation (Re), 2015 ONCA 681, leave to appeal to SCC refused, 36778 (5 May
2016), a CCAA proceeding:

[23] It is well settled that the pari passu principle applies in insolvency proceedings.
This principle, to the effect that “the assets of the insolvent debtor are to be distributed
amongst classes of creditors rateably and equally, as those assets are found at the date
of insolvency" is said to be one of the "governing principles of insolvency law" in
Canada: Canada (Attorney General) v. Confederation Life Insurance Co., [2001] O.J.
No. 2610, [2001] O.T.C. 486 (S.C.J.), at para. 20, per Blair J.2 In fact, the pari passu
principle has been said to be the foremost principle in the law of insolvency not just in
Canada but around the world: Rizwaan J. Mokal "Priority as Pathology: The Pari
Passu Myth" (2001) 60:3 Cambridge L.J. 581, at p. 581. According to an article in the
Cambridge Law Journal, "[clommentators claim to have found [the pari passu]
principle entrenched in jurisdictions far removed ... in geography and time": Mokal, at
pp. 581-582.

[24] The pari passu principle is rooted in the need to treat all creditors fairly and to
ensure an orderly distribution of assets.

[40] Insolvency proceedings are subject to supervision. In BIA proceedings a
trustee conducts the supervision; in CCAA proceedings a monitor does. Both
processes are subject to ultimate supervision and approval by the court. The powers
of supervision must be exercised in accordance with the terms and objectives of the
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governing legislation, including the pari passu principle: “the powers conferred by
this section are not sufficiently wide to enable the bankruptcy judge to make an order
which is inconsistent with a fundamental principle of the Bankruptcy Act [now the
BIA], namely, the principle of pari passu distribution amongst creditors of the same
rank” (Re Milad, (1984) CanLll 2152 (ONCA), at para. 5).

[41] The biggest advantage that a debtor gains from invoking the protection of
either the CCAA or the BIA is time; time to work out a means to continue as a viable
company or to provide for orderly liquidation if that fails. The advantage that
creditors obtain is the opportunity to negotiate a compromise that still provides for
equitable treatment among themselves in respect of repayment.

The CCAA does not specify or define a valuation date

[42] The appellants argue that the BIA and CCAA provide that the plaintiffs’ claims
should be valued as of the Initial Filing Date. Their position is that because the
statutes provide that provable claims are only those that exist at the date of
insolvency (the Initial Filing Date in this case), any event or circumstance that occurs
following that date is irrelevant to the valuation of the claims. The effective date for
valuation should be the same as the effective date for the determination of validity.

[43] The CCAA, section 2(1), defines a claim as “any indebtedness, liability or
obligation of any kind that would be a claim provable within the meaning” of the
BIA, section 2. That provision of the BIA defines creditors as those with “provable”
claims, and says that a claim provable in bankruptcy “includes any claim or liability
provable in proceedings under this Act by a creditor.” The BIA, section 121(1), says
further that provable claims are only those that exist on the date of bankruptcy and
section 2(1) says the date of bankruptcy is the date that the debtor makes an
assignment or becomes subject to a bankruptcy order. The BIA requires proof of
claims to be made to the trustee in bankruptcy and reviewed by the court. Therefore,
creditors’ claims must exist at the date of insolvency but be proven later.

[44] However, neither the CCAA nor the BIA expressly state the operative date for
the valuation of claims. Whether the statutes should be interpreted to fix a valuation
date has only rarely been the subject of judicial consideration.

[45] In Kolodychuk (Re), 1978 CanLlIl 324 (BCSC), the court explained how
intervening events may affect the value of an otherwise provable claim in
insolvency. The debtor had granted a chattel mortgage and later declared
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bankruptcy. The chattel mortgagee later seized and sold the property and then filed
a claim in the bankruptcy for the deficiency. The provincial statute governing chattel
mortgages provided that the mortgagee could seize the secured property or sue for
the full debt but could not do both — in other words the “claim” for the debt was
extinguished by the seizure. The BIA provided that the secured creditor could seize
the secured property and file their claim in the bankruptcy for the deficiency. The
trustee disallowed the claim for the deficiency. The creditor appealed and argued
that there was conflict between the application of the legislation, and the federal BIA
took precedence over the provincial legislation. The court determined at paragraph
7 that there was no conflict because once the creditor seized the property, it no longer
had a claim provable in the bankruptcy. Since the BIA was silent on what constituted
a “claim”, the definition of the provincial statute was applicable: a claim exists only
if there has been no repossession. Although the creditor had a provable claim at the
date of bankruptcy, that claim “was immediately extinguished the moment he
exercised his right to repossess the goods covered by the agreement.”

[46] The Alberta Court of Appeal in Farm Credit Corporation v. Holowach
(Trustee of), 1988 ABCA 216, leave to appeal to SCC refused, 21018 (22 June
1989), at paragraph 7, cited the reasoning in Kolodychuk with approval (although in
support of a slightly different proposition, that a provable claim must be one
recoverable by legal process).

[47] In AMIC Mortgage Investment Corporation v. Abacus Cities Ltd., 1992
ABCA 57, the Alberta Court of Appeal considered an argument by the trustee
regarding proof of future claims and said the following:

[39] The trustee asserted that all must be valued as at the date of bankruptcy. As this
case can be decided without challenge to this assertion, | accept it for that purpose.
But I note that judicial valuation occurs only when the trustee asks for it. The valuing
Court can have regard to events after bankruptcy, and before the hearing, to help
it decide. | see nothing in the cases, or in common sense, to the opposite effect. The
learned chambers judge here accepted the impossibility of valuation at the date of
bankruptcy. | see no evidence to support that finding.

(Emphasis added.)

[48] The Alberta Court of Appeal explained its earlier decision in Abacus Cities in
Decker v. Canada (Superintendent of Bankruptcy), 2010 ABCA 189:
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[33] In short, the validity of a claim must be assessed as of the date of bankruptcy.
Following that, if subsequent circumstances (such as payment being received) affect
the amount of claim, then it should be revised. Such a revision is not contrary to the
requirement that validation is determined by reference to the date that the bankrupt
became bankrupt.

[49] The important holding of these cases is that claims should be valued effective
as of the date that the trustee, monitor, or court conducts the valuation. Although the
legislation does not expressly state a valuation date, the legislative scheme is
consistent with that interpretation.

[50] The discretionary “interest stops” rule supports this interpretation of the
CCAA and BIA. The interest stops rule, when applied as a matter of discretion,
operates to fix the valuation date as of the date of insolvency so that the debts of
creditors who otherwise would have a claim for interest would not accrue interest
after that date. The appellants rely on analogy to the interest stops rule in support of
their alternative argument and | will describe it further in addressing that argument.
It is sufficient to note for present purposes that there would be no need to resort to
or apply the interest stops rule within CCAA proceedings if the statute provided for
valuation as of the date of insolvency.

[51] The judicial suspension of limitation periods during insolvency also supports
this interpretation. Provable claims must be legally enforceable. If a creditor with a
legally enforceable claim on the date of insolvency is subject to a stay and the
limitation period expires before the claim is valued, then the claim would no longer
be a provable claim because it would then no longer be legally enforceable. To avoid
this unfair consequence, the courts have decided that the issuance of a stay suspends
the operation of limitation periods (see Lloyd W. Houlden, Geoffrey B. Morawetz
& Janis P. Sarra, Bankruptcy and Insolvency Law of Canada, 4th Edition (Release
No. 6, June 2024) at §86:142, online: (WL Can) Thomson Reuters Canada). There
would be no need for this judge made law if the statute provided that claims were to
be valued as of the insolvency date.

[52] Neither the BIA nor CCAA sets out specific rules for the valuation of tort
claims. As with all other claims, therefore, tort claims must exist at the date of
insolvency but be proven later.

[53] Atortvictim is entitled to claim damages once the tort is complete. In the case
of tort causing personal injury, virtually all damages are future damages at the time
that the tort is complete. As time moves on from the completion of the tort, the
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damages suffered by the tort victim become clearer. What once was a contingent
future loss may become a certain past loss or it may be avoided altogether. Even
claims for general, non-pecuniary damages compensate for past and future pain and
suffering and therefore are valued with future contingencies at least implicitly in
mind. The court assesses tort damages for personal injury on a lump sum, “once-
and-for all” basis at the time of trial, considering past certainties and future
contingencies.

[54] Thereis no reason inherent in the objectives of insolvency legislation to depart
from these principles when valuing tort damages in an insolvency. Damages should
be assessed once and for all at the time of proving the claim to a monitor in a CCAA
arrangement, a trustee in bankruptcy, or a supervising court. Events intervening
between the date of insolvency and the date of valuation must be considered: “any
event that would otherwise be assessed as a future contingency is a relevant factor
for assessing damages if it occurs before trial” (Penner v. Mitchell, 1978 AltaSCAD
201, at para. 29). Past events once proven are treated as certainties: Athey v. Leonati,
[1996] 3 S.C.R. 458, at paragraph 28.

[55] | therefore would not interpret the BIA and CCAA as providing that the
plaintiffs’ claims should be valued as of the Initial Filing Date. | would dismiss the
appellants’ appeal based on the statutory interpretation ground.

In the alternative, should the Supreme Court judge have exercised
discretion to fix the Initial Filing Date as the date on which the claims of
the plaintiffs should be valued, based on the circumstances (including that
the plaintiffs in question were then alive) that existed at that time?

[56] The appellants argue in the alternative that, if the BIA and CCAA do not
provide that the valuation date is the Initial Filing Date, then the Supreme Court
judge should have exercised his discretion to achieve this result. They argue that the
discretion available to the judge under the CCAA was sufficiently broad to allow him
to fix a date, and that proper application of the principles that guided his discretion
would have led him to fix the Initial Filing Date as the valuation date. The result for
all plaintiffs is that their claims would be valued on the Initial Filing Date and,
specifically, the claims of plaintiffs who died after the filing date would be assessed
as if they were alive.

[57] The jurisprudence has recognized that the CCAA is skeletal legislation and not
designed to be a comprehensive code. The legislation relies for its efficacy instead
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on judicial discretion set out in the CCAA, section 11 (Century Services, at paras.
57-58):

General power of court

11 Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and
Restructuring Act, if an application is made under this Act in respect of a debtor
company, the court, on the application of any person interested in the matter, may,
subject to the restrictions set out in this Act, on notice to any other person or without
notice as it may see fit, make any order that it considers appropriate in the
circumstances.

[58] As the Supreme Court judge noted in the decision on appeal, at paragraph 80,
the Supreme Court of Canada has described the discretionary power granted by
section 11 as “vast” (Canada v. Canada North Group Inc., 2021 SCC 30, [2021] 2
S.C.R. 571, at para. 21). Although vast, the discretion is not unlimited, as the
Supreme Court of Canada noted in Century Services:

[70] The general language of the CCAA should not be read as being restricted by the
availability of more specific orders. However, the requirements of appropriateness,
good faith, and due diligence are baseline considerations that a court should always
bear in mind when exercising CCAA authority. Appropriateness under the CCAA is
assessed by inquiring whether the order sought advances the policy objectives
underlying the CCAA. The question is whether the order will usefully further efforts
to achieve the remedial purpose of the CCAA — avoiding the social and economic
losses resulting from liquidation of an insolvent company. | would add that
appropriateness extends not only to the purpose of the order, but also to the means it
employs. Courts should be mindful that chances for successful reorganizations are
enhanced where participants achieve common ground and all stakeholders are treated
as advantageously and fairly as the circumstances permit.

[59] Therefore, the boundaries of judicial discretion under the CCAA are set by the
baseline requirements of appropriateness (measured against the remedial objectives
of the statute), good faith and due diligence. The party seeking the discretionary
order bears the burden “to satisfy the court that the order is appropriate in the
circumstances and that the applicant has been acting in good faith and with due
diligence” (see Canada North Group Inc., at para. 21; Century Services, at para. 69).

[60] Many examples of discretionary orders issued under the CCAA are intended
to relieve from the deleterious effects caused by the fact that the CCAA freezes the
status quo but time continues to pass outside of the regime. In Century Services, the
debtor owed GST to the federal Crown. The Excise Tax Act, RSC, 1985, c. E-14
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(“ETA”) created a deemed trust over the tax debtor’s property for unremitted GST
in favour of the Crown. The ETA provided that deemed trusts for unremitted excise
taxes operated notwithstanding any other federal statute, except the BIA. Therefore,
prevailing jurisprudence said that in CCAA proceedings Crown claims for
unremitted GST ranked in priority to the claims of other unsecured creditors, but the
Crown would lose its priority once the process moved to the BIA. The parties in
Century Services were unable to work out a compromise arrangement and the debtor
sought leave of the CCAA court to lift the CCAA section 11 stay so that it could make
an assignment in bankruptcy. The Crown then applied to the CCAA court for
Immediate payment of the excise tax held in deemed trust. The CCAA judge
dismissed the Crown application. The British Columbia Court of Appeal overturned
that decision. On further appeal, the Supreme Court of Canada restored the decision
of the CCAA judge. The majority of the Supreme Court interpreted the CCAA to
mean that the deemed trust for GST did not continue under the CCAA. However, the
Supreme Court also decided that in any event, the CCAA judge had the discretion to
order the section 11 stay be partially lifted to allow the debtor to make an assignment
into bankruptcy while maintaining the stay to preclude the Crown from enforcing its
GST claim. As the majority put it at paragraph 80, “the breadth of the court’s
discretion under the Act is sufficient to construct a bridge to liquidation under the
BIA”.

[61] The interest stops rule is another example of the way in which judicial
discretion can operate in insolvency. The appellants argue that the order they seek
fixing the valuation date is analogous to the interest stops rule. The English courts
developed this common law “rule” in the context of 19" century winding-up
legislation. The rule recognizes that in most situations of liquidating insolvency it
would be unjust to allow interest to accrue “in favour of creditors whose debts carry
interest, while creditors whose debts do not carry interest are stayed from recovering
judgment, and obtaining a right to interest” (Humber Ironworks & Shipbuilding Co.,
Re (1869), 4 Ch. App. 643 (Eng. Ch. Div.), at 648, per Giffard, L.J.). Although the
rule is expressed as “interest stops”, it operates by fixing the valuation date as the
date of insolvency. The rule is based in the pari passu principle, that the assets of
the debtor at the date of insolvency should be distributed among the creditors
rateably and equally. However, as explained by Selwyn, L.J., in Humber Ironworks,
at pages 645-646, in most cases it is unlikely that the debtor’s assets “could be
immediately realized and divided” and therefore the court should exercise discretion
in the form of the interest stops rule to ensure that “no person should be prejudiced
by the accidental delay which, in consequence of the necessary forms and
proceedings of the Court, actually takes place in realizing the assets; but that in the
case of an insolvent estate, all the money being realized as speedily as possible,
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should be applied equally and rateably in payment of the debts as they existed at
the date of the winding-up” (Emphasis added).

[62] The judicial discretion under the CCAA therefore is extensive enough that it
allows a presiding judge to fix the date of insolvency as the effective date on which
debts subject to the CCAA should be valued. The Supreme Court judge held that
making that order would have required that he ignore the SAA, which he said he
could not do. I disagree with the Supreme Court judge to the extent that he decided
that the discretion to do so was not available to him. The exercise of such discretion
would not have vitiated the application of the SAA any more than the exercise of
discretion to order only a partial stay would have vitiated the ETA in the Century
Services case. The SAA would continue to apply to the claims, but it would be applied
as of the Initial Filing Date, based on circumstances then prevailing. In other words,
the estates of plaintiffs who died before the Initial Filing Date would be restricted
by the SAA, but the claims of those plaintiffs who died after the Initial Filing Date
would not.

[63] The determination that discretion was available to make such an order does
not end the matter. As earlier noted, the exercise of discretion by a CCAA judge is
limited by the requirements that the parties seeking the exercise of discretion must
be acting diligently and in good faith, and the discretionary order sought must be
appropriate measured by the remedial objectives of the legislation. The appellants
argued that the Supreme Court judge did not consider that his discretion extended to
the extent necessary and if he had done so, then he would have concluded that he
should have exercised the discretion to fix the Initial Filing Date as the valuation
date for the plaintiffs’ claims.

[64] The Supreme Court judge found that the parties in this case “have acted
diligently and in good faith” (Claim Directions Decision, at para. 67). None of the
parties contested that finding.

[65] The question on appeal is whether the appellants have demonstrated that the
Initial Filing Date was the only appropriate valuation date, measured against the
remedial objectives of the CCAA.

[66] The appellants say the Order they sought was necessary to account for the
fact that many of those they represent are now elderly and many may die before
completing the proof and valuation of their claims. However, given the potential
scope of the plaintiff class it is not possible to make such inferences concerning their
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ages. The initial plaintiffs are former residents of Mount Cashel Orphanage who
claim that they were abused while they lived there. However, Mount Cashel
Orphanage only closed in 1989 so all the plaintiffs are not necessarily elderly.
Moreover, the plaintiff class also includes those who claim they were victims of
abuse by clergy or lay religious orders for whom the respondent is responsible
anywhere in the Province at any time before the Initial Filing Date in December
2021. The record on appeal does not provide information about any of these other
plaintiffs.

[67] The choice of effective date for the assessment of damages can be crucial in
valuing tort claims. Some injuries remain latent for some time and only manifest
later. The proposal in this case seeks to bar the claims of abused persons not initiated
before September 2023. It is not clear in the proposal whether provision will be
made, or a fund set aside for late or unknown claimants (see for an example of such
a provision and discussion of the discretion of the Court to deal with late claims
Canadian Red Cross Society, Re, 2008 CanLIl 53855 (ONSC)). Moreover, the
effects of some manifest injuries do not become evident immediately on the
occurrence of the tort. Over the intervening period, the effects of a tort that were
once future possibilities may become past certainties. We need look no further than
the trial judge’s assessment of damages in the four test cases to find examples of the
long-term, changing, and sometimes latent, effects of the kind of abuse for which
the plaintiffs claim.

[68] The Order sought by the appellants would increase the damages of claims
continued by the estates of deceased plaintiffs who were alive on the Initial Filing
Date. The Order would allow those estates to claim damages that the estates did not
actually suffer (the definition of claims includes those who suffered abuse but not
people who claim they suffered the secondary effects of abuse of their relatives). But
setting that valuation date for all plaintiffs’ claims would have a potential negative
effect on the claims of other plaintiffs whose injuries have not yet manifested, or
suffered latent effects of known injuries, by that date.

[69] A CCAA judge must exercise discretion in accordance with the objectives of
the CCAA. One of the fundamental objectives of insolvency legislation is the pari
passu principle. Creditors of equal rank must be treated equally.

[70] In interpreting insolvency legislation, courts have recognized the primacy of
this principle:
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Where two interpretations of the Act are equally possible, the court should select the
interpretation that favours equality among creditors, possessing the same
characteristics, rather than the one that favours a particular group of creditors: Re Can.
Tabulating Card Co., 17 C.B.R. (N.S.) 248, [1972] 3 O.R. 648, 1972 CarswellOnt 83,
29 D.L.R. (3d) 156; Re Olympia & York Developments Ltd. (1997), 143 D.L.R. (4"
536, 1997 CarswellOnt 657, 45 C.B.R. (3d) 85 (Ont. Gen. Div.). .

(see Bankruptcy and Insolvency Law of Canada, at 81:8)

[71] The same interpretative principle should guide the exercise of discretion. In
other words, the judge should not exercise discretion in favour of one group of
creditors and give them an advantage over others who fall within their classification.

[72] The BIA does not explicitly define classes of creditors or the parameters for
setting the boundaries of creditor classes. The rules for distribution in Part \V of the
BIA divide creditors only into secured creditors, unsecured creditors and those with
claims specifically exempted from the general scheme. The CCAA, section 22 goes
a little further, but only in describing how the debtor company might organize the
voting for a compromise or arrangement.

[73] All the claimants whose interests the appellants represent are tort claimants
and unsecured creditors. There is nothing in either the specific language or
objectives of the BIA nor CCAA that would support a more granular division of tort
claimants into different creditor classes depending on their respective circumstances
or legal situations. The appellants did not provide any authority that would support
such a division.

[74] In this case, it is not yet known whether the CCAA process will end in
bankruptcy or liquidation or restored solvency with all creditors paid (see Claim
Directions Decision, at para. 100). There may not be enough money available to pay
all the respondent’s creditors, and each may have to take a rateable share after
compromise or liquidation. The CCAA court should not exercise discretion in a way
that favours the claims of one set of creditors over those of equal rank.

[75] Although the Supreme Court judge may have erred in limiting the boundaries
of his discretion, the appellants have not shown that the judge erred in principle by
refusing to exercise his discretion to fix the Initial Filing Date as the valuation date.
| would therefore dismiss the appellants’ appeal from this decision of the Supreme
Court judge.
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CONCLUSION and DISPOSITION

[76] 1 would dismiss the appellants’ appeal based on the statutory interpretation
ground because | would not interpret the BIA and CCAA as providing that the
plaintiffs’ claims should be valued as of the Initial Filing Date.

[77] 1alsowould dismiss the appeal based on the second ground, although I would
do so for different reasons than the Supreme Court judge. | would affirm his decision
refusing to exercise discretion to fix the Initial Filing Date as the date on which the
claims of the plaintiffs should be determined based on the circumstances (including
that the plaintiffs in question were then alive) that existed at that time.

[78] As neither party asked for costs, | would not award costs.

D.M. Boone J.A.

| concur:

K.J. O’Brien J.A.
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F. J. Knickle J.A. (Separate Concurring):
OVERVIEW

[79] This interlocutory appeal addresses damages for tort claims pursued by the
estate of a deceased plaintiff where the defendant has sought insolvency protection.

[80] The question is whether the application of the insolvency legislation fixed the
valuation of damages as of the date the first respondent sought protection, including
for plaintiffs who passed away after that date but before their claims could be
resolved. The applications judge concluded that it did not. He concluded that the
estates of plaintiffs whose tort claims were to be resolved under the insolvency
legislation would be limited in damages to actual monetary losses to the estates, as
per the applicable provincial survival of actions legislation.

[81] The appellants seek leave to appeal to this Court to set aside the decision of
the applications judge.

[82] For the reasons that follow, while I would grant leave to appeal, | would
dismiss the appeal. The applications judge committed no error in concluding that
survival of actions legislation’s limitation on the available damages to an estate
continues to apply notwithstanding that the litigation is now under the purview of
the applicable insolvency legislation. The estates of plaintiffs who have passed
away, or who may pass away, after the date the first respondent sought insolvency
protection, are restricted in their recovery of damages to “actual monetary loss” to
the estate.

BACKGROUND

[83] The history of the litigation is lengthy. However, the underlying facts relevant
to this appeal are not in dispute.

[84] The appellants are part of a group of plaintiffs which, in 1999, commenced
proceedings against the first respondent, the Roman Catholic Episcopal Corporation
of St. John’s (the “RCECSJ”) and the Christian Brothers Institute Inc. (the “Christian
Brothers™), for alleged sexual and physical abuse during the 1940’s, 1950’s, and
1960’s at Mount Cashel Orphanage. The proceedings relating to the Christian
Brothers are concluded. The allegations against the RCECSJ were that it was either
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directly or vicariously liable for sexual abuse suffered by the plaintiffs while at the
orphanage.

[85] By 2003, there were at least 40 plaintiffs who alleged similar abuse. Given the
number of plaintiffs, the individual proceedings were case managed together by a
justice of the Supreme Court of Newfoundland and Labrador. The RCECSJ has
never admitted liability in respect of any of the plaintiffs. However, as part of the
formal case management process, there was an agreement between the parties to
select six cases from the group to serve as test cases. The understanding was that the
outcome of the test cases might assist in resolving the remaining actions. The
remaining plaintiffs did not pursue their claims while the test cases were pursued
and there was no formal agreement that the plaintiffs could not pursue their actions.

[86] Two of the six test plaintiffs chosen passed away before the trial commenced
but the trial of the other four plaintiffs proceeded. While the actions against the
RCECSJ were dismissed, at the request of the parties, the trial judge assessed
damages for each of the four plaintiffs as if liability had been established (John Doe
(G.E.B. #25) v. The Roman Catholic Episcopal Corporation of St. John’s, 2018
NLSC 60).

[87] The four plaintiffs successfully appealed the trial judge’s dismissal of their
actions (John Doe (G.E.B. #25) v. The Roman Catholic Episcopal Corporation of
St. John’s, 2020 NLCA 27, leave to appeal to SCC refused, 39343 (14 January
2021)). This Court awarded damages in favour of the four plaintiffs totaling
$2,395,312.45 plus costs. As a result of the Court’s decision, the four plaintiffs filed
the judgment in their favour with the Sheriff’s Office.

[88] After the judgment was filed with the Sheriff’s Office (but before monies were
paid to the successful plaintiffs), the RCECSJ filed a Notice of Intention to Make a
Proposal in Bankruptcy under the Bankruptcy and Insolvency Act, RSC, 1985, c. B-
3 (BIA). One effect of this filing was that the outstanding litigation of the remaining
plaintiffs was stayed by the Court. The RCECSJ then applied to the Court to convert
the proceedings under the BIA to proceedings under the Companies’ Creditors
Arrangement Act, RSC, 1985, c. C-36 (CCAA). That application was allowed. A
further stay of proceedings of the outstanding litigation was imposed with the
agreement of the plaintiffs. As well, the appellants obtained an order to be appointed
as representative plaintiffs for those plaintiffs who claimed abuse occurred in the
Province.
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[89] Although it is no longer disputed that RCECSJ will be vicariously liable if an
individual plaintiff establishes their claim of abuse, whether abuse occurred in
relation to the remaining individual plaintiffs is still a live issue. According to the
RCECS]J, since the filing of the judgment for the four successful plaintiffs, they have
been communicating with four separate solicitors representing in excess of 100
potential claimants. The RCECSJ advises that the outstanding claims could exceed
$50,000,000.00 in damages.

[90] The parties attempted to reach an agreement as to the process to be used to
resolve the outstanding claims. However, an agreement could not be reached and
both parties brought separate applications under section 20 of the CCAA to have the
Court approve the manner in which outstanding claims would be resolved. The
applications judge heard the two applications together.

[91] One of the requests made in the interlocutory applications was how to address
the claims of plaintiffs who might pass away after the date on which the proceedings
became subject to the BIA and then the CCAA (the filing date), but before their
particular claims were resolved. There was no dispute that had the RCECSJ not
sought protection under the BIA or CCAA, any cause of action related to a plaintiff
who passed away before its resolution would be subject to the Survival of Actions
Act, RSNL 1990, c. S-32 (SAA). As per the SAA, in such circumstances, the extent
of damages claimed by the estate of a deceased plaintiff would be limited to “actual
monetary loss to the estate” (s. 4). Actual monetary loss would exclude any claim
for non-pecuniary losses, such as damages for pain and suffering suffered by the
deceased during their lifetime. Non-pecuniary damages comprise a significant
component of damages claimed by the remaining plaintiffs.

[92] However, the appellants sought to limit the application of the SAA to the
resolution of the claims under the CCAA. The appellants argued that either by virtue
of the discretionary authority under the CCAA or through the inherent jurisdiction of
a superior court, the applications judge should make an order fixing the quantum of
damages available as of the filing date. In the appellants’ view, if the quantum of
damages was fixed as of the filing date, and a plaintiff should pass away before the
resolution of a claim, the available damages will remain the same as if they were
alive. The appellants submitted that such an order would be in keeping with the
language in the CCAA and with insolvency principles.

[93] In contrast, the RCECSJ submitted that plaintiffs who pass away after the
filing date, but prior to the resolution of their claims under the CCAA, should be

2024 NLCA 26 (CanLll)



47
Page 27

treated no differently than a plaintiff who passes away prior to the resolution of
litigation that proceeds through the regular litigation process and not under the
CCAA or BIA. The RCECSJ submitted that the fact that the litigation was now under
the purview of the CCAA did not remove the application of the SAA. As such, the
RCECSJ argued that the extent of damages available to the estates of deceased
plaintiffs was subject to the SAA and the estate was limited to “actual monetary loss”.

[94] The applications judge agreed with the RCECSJ and concluded that should a
plaintiff pass away, the extent of damages that could be awarded to their estate was
subject to the SAA and limited to “actual monetary loss to the estate”. This would
mean that any claim for non-pecuniary damages such as pain and suffering were
excluded from recovery.

[95] The appellants now seek leave to appeal the application judge’s decision to
this Court.

POSITION OF THE PARTIES ON APPEAL
[96] The appellants submitted two arguments.

[97] Firstly, they argue that the applications judge asked himself the wrong
question and that the issue was not whether the SAA applied, but whether the CCAA
fixes the valuation of damages as of the filing date - whether or not a plaintiff
subsequently passes away. Similar to their position before the applications judge,
the appellants argue that fixing the valuation of damages as of the filing date would
mean that as long as a plaintiff was alive as of the filing date, the full extent of
damages would remain available to the estate of the deceased plaintiff who passes
away after that date. As they did before the applications judge, the appellants rely
on both the language in the CCAA and the principle of pari passu as reflected in the
common law interest stops rule. They argue that the applications judge erred by
failing to consider the language in the CCAA and the principle of pari passu.

[98] Secondly, the appellants argue that fixing the valuation of damages as of the
filing date was within the applications judge’s discretion under section 11 of the
CCAA to fashion orders and that the applications judge ought to have exercised his
discretion under section 11 to fix the valuation of damages. The appellants submit
the plaintiffs have been prejudiced by the CCAA proceedings because resolution of
their allegations has been delayed by the stay imposed under the CCAA. The
appellants argue that fixing the valuation of damages as of the filing date is necessary
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to ameliorate this prejudice. The appellants argue that such an order would maintain
the status quo as between the plaintiffs and the RCECSJ and ensure a fair treatment
of both, in keeping with the purposes of the CCAA.

[99] In contrast, the RCECSJ maintain their argument from the lower court that the
law governing survival of actions is clear and that there is nothing in the CCAA or
principles governing insolvency law that would displace or otherwise alter the
application of the SAA’s limitation of damages to the estate of a deceased plaintiff.
The RCECSJ submits that the applications judge’s conclusion was not contrary to
the insolvency principle of pari passu but the recognition that the death of a plaintiff
fundamentally changes the nature of the litigation in that it is no longer a personal
action by the plaintiff but an action by their estate. It is this change in the nature of
the claimant, RCECSJ submits, that impacts the availability of damages under the
SAA.

THE ISSUES

[100] The appellants submit and my colleagues agree that the issue is not the
applicability of the SAA and its limitation of available damages to a plaintiff’s estate,
but whether the date at which the claims should be valued was the filing date. |
would respectfully disagree.

[101] Whether damages claimed by the plaintiffs should be valued as of the filing
date, even where a plaintiff subsequently passes away, depends on whether the
CCAA displaces or alters the application of the SAA’s limitation on available
damages to estates of deceased plaintiffs. It is the very application of the SAA that
the appellants are seeking to avoid by fixing the valuation of damages as of the filing
date.

[102] For this reason, while the appellants frame the issue as whether or not the
applications judge erred in declining to value the claims of the plaintiffs as of the
filing date, | would frame the issues as follows:

1. Firstly, as leave is required under the CCAA, should leave to appeal be
granted?

2. Did the applications judge err in concluding that the SAA applies to the
resolution of the tort claims under the CCAA?
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3. Did the applications judge err in failing to exercise the discretion under
section 11 of the CCAA by declining to fix the valuation of damages as
of the filing date?

ISSUE 1: Firstly, as leave is required under the CCAA, should leave to appeal
be granted?

[103] Sections 13 and 14 of the CCAA permit an appeal to this Court by way of
leave. Section 13 does not establish the criteria necessary for leave, but the criteria
for leave to appeal were described in Essar Steel Algoma Inc. (Re), 2017 ONCA 478,
at paragraph 19. According to Essar Steel, the Court must consider the following:

whether the proposed appeal is prima facie meritorious or frivolous,

whether the appeal is of significance to the practice,

whether the proposed appeal is significant to the proceeding, and

whether the proposed appeal will unduly hinder the progress of the action.

[104] I accept this is the proper approach and am satisfied that all criteria for leave
to appeal are met.

[105] I am satisfied that the appeal is not frivolous. The proper scope of the CCAA
and its relationship, if any, to the extent of damages available to tort plaintiffs whose
litigation falls under its purview is a legal issue that is prima facie meritorious.

[106] I am also satisfied that this determination has significance to both the practice
under the CCAA generally and the individual parties. The quantum of damages is a
significant issue for both parties and the extent of the availability of damages for the
estates of deceased claimants has application beyond these particular litigants. There
appears to be no authority in Canada that definitively describes how tort claims, that
have not yet been adjudicated, ought to be treated in the context of proceedings under
the CCAA.

[107] Finally, despite the lengthy history of this litigation, this appeal will not
unduly hinder the continuation of the proceedings under the CCAA. The parties
advised that there is a mechanism in place for the resolution of claims on both
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liability and damages and this process continues notwithstanding these appellate
proceedings. The appellants advise that, to that end, damages for particular claimants
are being calculated for both eventualities, one scenario where only actual monetary
losses to the estate are available and the other where non-pecuniary or general
damages are available.

[108] Given the above, | would grant leave to appeal.
THE STANDARD OF REVIEW

[109] Whether the CCAA impacts the application of the SAA in relation to available
damages in the resolution of tort claims involves the interpretation of a statute. This
IS a question of law that is reviewed on a standard of correctness. Whether the
discretionary authority under section 11 of the CCAA permits the applications judge
to derogate from the SAA’s limitation on damages to an estate of a deceased plaintiff
Is also a question of statutory interpretation and, therefore, also a question of law. If
that discretion was available, whether it was properly exercised by the applications
judge is owed deference by this Court in the absence of an error in principle,
jurisdiction, or palpable and overriding error.

ISSUE 2: Did the applications judge err in concluding that the SAA continues
to apply to the resolution of tort claims under the CCAA?

The Principles of Statutory Interpretation

[110] The principles governing the interpretation of a statute are well established.
The proper interpretation of the CCAA, including the extent to which section 11
permits discretionary orders, must be a liberal one that best attains the objectives of
the CCAA. This consideration includes an interpretation that gives effect to the
CCAA’s remedial objectives (Archean Resources Ltd. v. Newfoundland (Minister of
Finance), 2002 NFCA 43, at paras. 22, 28-29, leave to appeal to SCC refused, 29390
(20 March 2003)).

[111] In Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27, at paragraphs 21-22,
quoting from Elmer A. Driedger, Construction of Statutes, 2nd ed (Toronto, ON:
Buttersworths, 1983), at 87, the Supreme Court of Canada explained that it is not the
wording of the statute standing alone that informs its interpretation but that the words
of a statute must be taken “in their entire context and in their grammatical and
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ordinary sense harmoniously with the scheme of the Act, the object of the Act, and
the intention of Parliament.”

Survival of Actions at Common Law and the SAA

[112] At common law, an action in tort, as a personal action, is extinguished by the
death of a plaintiff (Price Estate v. House Estate, 2001 CarswellNfld 377 (NFSC
(TD)), aff’d 2002 NFCA 60). As stated by Cromwell J.A., as he then was, the rights
possessed at common law by deceased persons or their survivors were “simple” and
“harsh”. “There were none” (MacLean v. MacDonald, 2002 NSCA 30, at para. 20).

[113] Because at common law an action in tort is extinguished by the death of the
plaintiff, the estate of a deceased person cannot continue with the prosecution of that
action. At common law, an estate is entitled to realize only the assets of a deceased
person. A cause of action is not an asset (Harvey v. Harte, 1999 CanLIl 19024
(NLCA), at para. 11; see also Canada (Attorney General) v. Hislop, 2007 SCC 10,
[2007] 1 S.C.R. 429, at paras. 71-76).

[114] Survival of actions legislation such as the SAA enacted in this province, and
similar legislation enacted in other common law jurisdictions, attempts to undo the
harsh consequences of the common law rule. However, there are limitations. In
MacLean, Cromwell J.A. explained, at paragraph 96:

Survival of actions legislation was enacted to undo the effects of a general common
law rule holding that personal actions in tort did not survive for or against a deceased
person. It had the general purpose of putting the deceased’s estate, with very minor
exceptions, in the same position as regards causes of action by or against the deceased
as the deceased would have been if he or she had not died. However, it did not attempt
to place the estate in the same position as regards the available remedies; as noted,
certain kinds of losses are not compensable in an estate action and only actual
pecuniary losses are recoverable. ...

(Underlining in original.)
[115] Like the Nova Scotia legislation described in the above quote, the SAA in this

province ensures the “survival” of a cause of action by virtue of sections 2 and 3.
Section 2 of the SAA states:
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2. Actions and causes of action
(a) vested in a person who has died; or
(b) existing against a person who has died,

shall survive for the benefit of or against his or her estate.

(See also Ryan v. Moore, 2003 NLCA 19, at para. 34-35, rev’d in part on other
grounds 2005 SCC 38; Price Estate; and Harvey, at para. 11)

[116] Section 3 explains the circumstances that may constitute an “existing” action.

[117] Further, even though the SAA revives certain causes of actions, there are
limitations. Section 11 of the SAA prohibits the continuation of actions for
defamation, malicious prosecution, false imprisonment, false arrest, and damages
for physical disfigurement, or pain or suffering where the person dies.

[118] For those causes of actions that survive, the SAA explicitly limits damages to
“actual monetary loss to the estate” under section 4. Section 4 states:

Where a cause of action survives under this Act for the benefit of the estate of a
deceased person, only damages that have resulted in actual monetary loss to the estate
are recoverable...

[119] The term “actual monetary loss to the estate” under section 4 means only those
losses to the estate that are “pecuniary”, that is, a loss consisting of money
(MacLean, at para. 111). As explained in MacLean, at paragraph 71, referring to
Andrews v. Grand & Toy Alberta Ltd., [1978] 2 S.C.R. 229:

Although the Court in Andrews did not define the terms ‘pecuniary’ and ‘non-
pecuniary’, I think these terms are used in their ordinary sense. A pecuniary loss is one
that is “... of, concerning or consisting of money” (see Katherine Barber, The Canadian
Oxford Dictionary (1998) at p. 1071). A non-pecuniary loss is one that is not, such as
pain and suffering and loss of enjoyment of life.

[120] The legislation at issue in MacLean stated “actual pecuniary loss to the estate”
(para. 14), however, the interpretation applied in MacLean is applicable to the term
“actual monetary loss to the estate” under section 4 of the SAA.
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[121] The limitations under the SAA of the availability of damages to actual
monetary losses to an estate means that claims for damages such as “pain or
suffering” are not available to the estate of a deceased plaintiff. Damages to
compensate a plaintiff for pain and suffering are not claims that constitute an actual
monetary loss to the estate for the purposes of a cause of action continued under the
SAA.

[122] In contrast, as explained in Harvey, a judgment debt is an asset of an estate.
The assets of the estate can be realized. This is why there is no dispute that, for the
four plaintiffs who have obtained judgment, the SAA does not limit their ability to
recover the full judgment debt. If a judgment debt includes compensation for pain
and suffering by a deceased plaintiff, that claim is not limited by the SAA. For those
plaintiffs who have passed or may pass away prior to collecting on the judgment
debt, the estate will be entitled to seek the full amount; whether under the CCAA or
otherwise.

[123] In summary, the SAA has two fundamental impacts on tort litigation when a
plaintiff passes away prior to the resolution of that litigation: (1) it allows an estate
of a deceased plaintiff to continue with the cause of action, and (2) it limits the extent
of damages available to the estate. The SAA ensures that an action survives the death
of a plaintiff, but only to the extent permitted by the SAA.

The Companies’ Creditors Arrangement Act

[124] The CCAA is one among several pieces of federal legislation that aims to assist
insolvent companies in the orderly management of their finances. The CCAA
facilitates an insolvent company’s efforts to come to an arrangement with creditors
while it reorganizes its affairs, with a view to avoiding bankruptcy or upheaval of its
operations and employees. The full title of the CCAA includes its purpose:

An Act to facilitate compromises and arrangements between companies and their
creditors

[125] The CCAA is designed to assist larger companies whose failure could cause
not only substantial economic losses, but significant social disruption to the
communities in which they operate. In Century Services Inc. v. Canada (Attorney
General), 2010 SCC 60, [2010] 3 S.C.R. 379, at paragraph 77, in describing the
CCAA, the Supreme Court of Canada stated:
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The CCAA creates conditions for preserving the status quo while attempts are made to
find common ground amongst stakeholders for a reorganization that is fair to all. ...

[126] Then, in Montréal (City) v. Deloitte Restructuring Inc., 2021 SCC 53,
building on Century Services, the Supreme Court of Canada explained the CCAA
this way, at paragraph 44:

The bankruptcy of large companies often resulted in “the entire disruption of the
corporation, loss of goodwill, and sale of assets on a discounted basis” (J. P. Sarra,
Rescue! The Companies’ Creditors Arrangement Act (2nd ed. 2013), at pp. 22-23; see
also Century Services , at para. 16). Parliament, wishing to protect the survivability of
such companies, which are essential to economic prosperity and to a high rate of
employment, therefore set up a restructuring process in the CCAA that was designed
to prevent them from being dismantled and having their assets liquidated at a discount
(Century Services , at paras. 17-18 and 70; Callidus, at paras. 41-42).

[127] To avoid the demise of a large but financially struggling company, section 11
of the CCAA provides a wide discretion to a judge to fashion orders that may assist
in the restructuring. Section 11 states:

Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and
Restructuring Act, if an application is made under this Act in respect of a debtor
company, the court, on the application of any person interested in the matter, may,
subject to the restrictions set out in this Act, on notice to any other person or without
notice as it may see fit, make any order that it considers appropriate in the
circumstances.

[128] The ability to make “any” order a judge “considers appropriate”, subject only
to restrictions in the CCAA, has resulted in the CCAA as being interpreted as a more
flexible instrument than the BIA to manage the issues facing a financially struggling
company (Century Services, at paras. 13-14).

[129] However, as explained in Montréal (City), the broad discretion available to
judges under section 11 of the CCAA must be exercised in accordance with the
CCAA’s remedial purposes (para. 58). The Court, at paragraph 85, described three
fundamental considerations for orders sought under section 11: “(1) the
appropriateness of the order being sought, (2) due diligence and (3) good faith on
the applicant’s part” (see also Century Services, at para. 70).
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[130] In determining whether a particular order sought is appropriate, a judge must
consider whether the order advances the remedial objectives of the CCAA. In
Montréal (City), paragraph 86, the Court explained the remedial objectives:

... These remedial objectives include the following: avoiding the social and economic
losses resulting from the liquidation of an insolvent company; maximizing creditor
recovery; ensuring fair and equitable treatment of the claims against the debtor
company; preserving going-concern value where possible; protecting jobs and
communities affected by the company’s financial distress; and enhancing the credit
system generally (Callidus, at paras. 40-42). ...

[131] The discretion exercised under section 11 is with a view to facilitating
arrangements that will permit the company to emerge from insolvency in a position
to continue carrying on business. This can be a significant difference in the goal
under CCAA as compared to BIA in which the life of the bankrupt company may
come to an end and the assets distributed among its creditors (Newfoundland and
Labrador v. AbitibiBowater Inc., 2012 SCC 67, [2012] 3 S.C.R. 443, at para. 35).

Discussion

[132] Keeping in mind the remedial objectives of the CCAA, and considering the
words in the CCAA in their ordinary grammatical sense and harmoniously with its
scheme, there is nothing in the CCAA (either expressly or by implication), that
displaces the application of the limitation of damages under SAA, by fixing the date
of the valuation of damages.

[133] A general rule of statutory interpretation is that in the absence of express
language, legislation does not change the common law or other legislation (Pierre-
Andreé Coté, Stéphane Beaulac & Mathieu Devinat, The Interpretation of Legislation
in Canada, 4th ed translated by Steven Sacks (Toronto, ON: Carswell, 2011) at 538-
541; and Ruth Sullivan, The Construction of Statutes, 7th ed (Toronto, ON:
LexisNexis, 2022) at 531-532). There is nothing express or implied in the language
of the CCAA that purports to fix the valuation of damages as of the filing date under
the CCAA and thereby remove the application of the SAA’s limitation of damages to
an estate of a deceased plaintiff.

[134] The appellants submit that the applications judge failed to take the meaning
of “claims” and section 19 of the CCAA into consideration. The appellants submit
the meaning of “claims” under the CCAA, together with section 19, support that the
quantum of damages available to the plaintiffs was fixed as of the filing date. |
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disagree. Neither the meaning of “claims” in the CCAA nor section 19, taken either
inisolation, or in conjunction with the other parts of the CCAA, support that damages
available to a living plaintiff as of the filing date will be valued the same for the
estate of a plaintiff who passes away after the filing date but before resolution of the
claim(s).

The meaning of “claims” under the CCAA

[135] The meaning of “claims” under the CCAA is determined by reference not only
to the CCAA, but the BIA. The CCAA, at section 2(1), defines a claim as:

... any indebtedness, liability or obligation of any kind that would be a claim provable
within the meaning of section 2 of the Bankruptcy and Insolvency Act;

[136] Section 2 of the BIA defines a claim provable in bankruptcy:
... includes any claim or liability provable in proceedings under this Act by a creditor;

[137] A claim that is provable (a provable claim) is further explained under section
121(1) of the BIA, and is defined as follows:

All debts and liabilities, present or future, to which the bankrupt is subject on the day
on which the bankrupt becomes bankrupt or to which the bankrupt may become
subject before the bankrupt’s discharge by reason of any obligation incurred before
the day on which the bankrupt becomes bankrupt shall be deemed to be claims
provable in proceedings under this Act.

[138] Section 121(2) states that whether a contingent or unliquidated claim is a
provable claim and the valuation of such a claim shall be made in accordance with
section 135 of the BIA. Section 135 explains how claims are to be resolved.

[139] Nothing in the language of these sections fixes the valuation of damages as of
the filing date or purports to remove the application of the SAA’s limitation of
damages to a deceased plaintiffs’ estate.

[140] The language in the definitions of “claims” in the CCAA and BIA, and section
121 of the BIA, is broad. The language is capable of encompassing a wide array of
claims to ensure fairness between creditors and finality in insolvency proceedings
(Abitibi, at paras. 34-35). The parties agree that the outstanding causes of action fall
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within the broad meaning of claim under the CCAA. But the broad meaning of claims
does not mean that the valuation date of damages is fixed.

[141] To the contrary, the BIA has been interpreted as permitting the valuation of a
claim to take into account events that are subsequent to the filing date. For example,
in Decker v. Canada (Superintendent of Bankruptcy), 2010 ABCA 189, at paragraph
33, the court stated that the validity of a claim is determined as of the filing date, not
necessarily the amount that may be owing. In AMIC Mortgage Investment
Corporation v. Abacus Cities Ltd., 1992 ABCA 57, the court held that in valuing
claims under the BIA, the valuing court could “have regard to events after the
bankruptcy, and before the hearing, to help it decide” how much was owed (para.
39; see also Lloyd W. Houlden, Geoffrey B. Morawetz & Janis P. Sarra, Bankruptcy
and Insolvency Law of Canada, 4th Edition (Release No. 6, June 2024) at § 6:105,
online: (WL Can) Thomson Reuters Canada).

[142] The death of a plaintiff subsequent to the filing date would be a “subsequent”
event that could be considered in valuing a claim under the BIA. There is no reason
to think this approach is also not available under the CCAA.

[143] Apart from the meaning of claims, because the parties are proceeding under
the CCAA, the summary procedure under section 20 of the CCAA governs the
resolution of both the validity and quantum of the claims. The relevant section states:

20(1) For the purposes of this Act, the amount represented by a claim of any secured
or unsecured creditor is to be determined as follows:

@ the amount of an unsecured claim is the amount

(iii)  inthe case of any other company, proof of which might be made
under the Bankruptcy and Insolvency Act, but if the amount so provable
is not admitted by the company, the amount is to be determined by the
court on summary application by the company or the creditor; ...

(Emphasis added.)
Nothing in this section fixes the valuation of damages for a successful claim as of

the filing date. Nor does the language remove the application of the SAA’s limitation
on damages.
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Section 19 of the CCAA does not displace or alter the application of the SAA

[144] The appellants also submitted that section 19 of the CCAA supports that
damages are to be valued as of the filing date. Again, respectfully, | disagree. In my
view, there is nothing in section 19, either expressly or by implication, that fixes the
guantum of damages as of the filing date.

[145] Section 19 is the section that explains the types of claims that may be subject
to an arrangement under the CCAA:

19(1) Subject to subsection (2), the only claims that may be dealt with by a
compromise or arrangement in respect of a debtor company are

@) claims that relate to debts or liabilities, present or future, to which the
company is subject on the earlier of

(1) the day on which proceedings commenced under this Act, and

(ii) if the company filed a notice of intention under section 50.4 of the
Bankruptcy and Insolvency Act or commenced proceedings under this
Act with the consent of inspectors referred to in section 116 of the
Bankruptcy and Insolvency Act, the date of the initial bankruptcy event
within the meaning of section 2 of that Act; and

(b) claims that relate to debts or liabilities, present or future, to which the
company may become subject before the compromise or arrangement
is sanctioned by reason of any obligation incurred by the company
before the earlier of the days referred to in subparagraphs (a)(i) and (ii).

[146] Section 19(1)(a)(i)’s reference to the “day on which proceedings commenced
under this Act”, does not refer to any date on which damages are to be valued, but
establishes the date before which the basis for a claim must have arisen in order to
constitute a claim for the purposes of the CCAA. Section 19 does no more than
establish that, in order for the causes of action to constitute claims under the CCAA,
the alleged conduct underlying the claims under the CCAA would have had to have
arisen prior to the RCECSJ having commenced proceedings under the CCAA.

[147] This interpretation of section 19 is supported by section 11.8(9) of the CCAA
which establishes that a claim for the costs of remedying environmental damage will
constitute a claim under the CCAA, whether the conditions occurred “before or after
the date” on which the proceedings under the CCAA are commenced. Section 11.8(9)
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was a necessary addition to the CCAA to overcome the difficulties a creditor may
face in proving that environmental damage underlying the basis for a claim arose
before the date proceedings were commenced as per section 19 (Abitibi, at para. 28).

[148] This interpretation is also consistent with Decker that the validity of a claim
may be determined as of the date of filing; not necessarily the value of the claim.
The appellants provided no basis for interpreting this section otherwise.

[149] In summary, neither the meaning of “claims” nor section 19 of the CCAA,
when considered with the overall scheme of the CCAA, supports the conclusion that
the damages available to an estate that continues with an action of a deceased
claimant are to be valued as of the filing date.

[150] That the applications judge did not allude to these sections in his decision does
not mean that he did not consider the language of the CCAA in concluding that he
could not abrogate from the SAA.

[151] There being no language, express or implied, that fixes the valuation of
damages as of the filing date, there is nothing that displaces the application of the
SAA should a plaintiff pass away.

[152] As argued by the RCECSJ, it is the change in the nature of the litigation, from
being a personal action to an action by the estate, that impacts damages, and the legal
principles that apply to the status of a litigant outside the purview continue to apply
to the resolution of claims under the CCAA. As stated by the Supreme Court of
Canada the resolution of claims under the CCAA would involve similar power to
assess claims “as would a court hearing a case in the common law or civil law
context” (Abitibi, at para. 34).

The significance of the pari passu principle and interest stops rule to CCAA
proceedings

[153] The appellants argue that claims are “crystalized” in their amounts as of the
filing date under the CCAA by virtue of the common law pari passu principle. The
pari passu principle holds that the assets of the debtor, as they exist as of the date of
insolvency, should be distributed fairly and ratably amongst creditors. The principle
applies to CCAA proceedings. As explained in Montréal (City), the fair distribution
of a debtors’ assets amongst creditors is one of the remedial purposes of insolvency
legislation (para. 86).
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[154] The appellants provide no authority for the proposition that this principle fixes
the valuation of damages as of the filing date. Rather, they argue by analogy using
the example of the interest stops rule. The appellants submit that because the interest
stops rule has resulted in fixing the amounts potentially available to the creditors as
of the filing date under the CCAA (Nortel Networks Corporation Re, 2015 ONCA
681, at paras. 23-27, leave to appeal to SCC refused, 36778 (5 May 2016)), damages
to plaintiffs should also be fixed as of that date.

[155] The facts in Nortel were that certain creditors had arrangements allowing for
the accrual of interest on the debt owed by Nortel. Other creditors did not have such
an arrangement. In order to level the playing field as between the creditors and
ensure a fair distribution of Nortel’s assets, as per the pari passu rule, the Court
reasoned that the common law “interest stops” rule applied to all of the outstanding
debts as of the filing date under the CCAA (Nortel, at para. 34). The application of
the “interest stops” rule meant that those debts that would otherwise have continued
to accrue interest would not so accrue after the filing date. The court in Nortel
reasoned that if the interest stops rule did not apply to all the claimants acquiring
Nortel’s assets, those creditors with interest accruing on the debts would be in a more
advantageous position than those creditors whose claims did not enjoy the accrual
of interest (Nortel, at paras. 37-40).

[156] By analogy, the appellants argue that if the amount of a claim cannot be
augmented by the accrual of interest after the filing date, neither should a claim for
damages be diminished because a plaintiff passes away after the filing date due to
the application of the SAA. The appellants submit that this approach is in keeping
with maintaining the status quo as between the claimants, as creditors, and the
RCECS]J, as debtor. At paragraph 58 of their factum, they argue:

If the ability to obtain damages for pain and suffering is taken away from Deceased
Claimants who had an entitlement to those damages as of the Filing Date (as
contemplated by the Lower Court Decision) the status quo will not have been
preserved, and this central purpose of the CCAA and other insolvency legislation will
have been undermined.

(Emphasis in original.)

[157] Respectfully, the appellants’ position puts the cart before the horse. The status
quo at this stage is not that the individual plaintiffs had an entitlement to damages,
as they argue in their factum and before the applications judge, but that they have a
cause of action, which if proven, may entitle them to damages. As discussed, the
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status of the plaintiffs’ “claims” is that they are outstanding causes of action. The
RCECSJ has not admitted liability for any of the alleged individual wrongs. Having
sought protection under the CCAA, does not change their position with respect to the
status of outstanding individual claims.

[158] But the appellants’ position would expand the availability of damages to the
deceased plaintiffs under the CCAA that would not otherwise be available. The
practical effect of this argument is to elevate the plaintiffs’ claims to the equivalent
of a judgment debt. This was argued before the applications judge (Appeal Book,
Vol. 1, Tab 7, at paras. 103-110).

[159] It is precisely because the claims cannot be characterized as a judgment debt
that the applications judge concluded that he could not fix the valuation of damages
as of the filing date and that the SAA continued to apply. As explained in Harvey,
relied on by the applications judge, the difference between the status of having
obtained or not having obtained judgment is the dividing line as to whether or not
the SAA impacts damages available to an estate. As stated by the applications judge,
at paragraph 11 of his Decision:

| note for completeness that the RCECSJ has other creditors than the Claimants.
However, their claims, which | believe are mostly for liquidated amounts, are not beset
with the difficulties of proof of the latter. For the Claimants, their claims against the
RCECSJ are unsecured, contingent liabilities as yet, for undetermined amounts;
except, of course, for the four plaintiffs that Faour, J. dealt with in John Doe (G.E.B.
#25) v. The Roman Episcopal Corporation of St John'’s, as generally affirmed by the
Newfoundland and Labrador Court of Appeal on damages.

[160] At paragraph 61, the applications judge reiterated the nature of the claims of
individual plaintiffs as “contingent” and “uncertain”, as compared to those claims of
the four plaintiffs who had obtained judgment:

Presently, only the four Claimants Faour, J. dealt with in 2018, whose judgment the
Court of Appeal dealt with in 2020, are judgment creditors of the RCECSJ. The
remaining Claimants, whose numbers are as yet uncertain, are still contingent,
unsecured creditors of the RCECSJ. It falls to those Claimants now to prove both that
the RCECSJ is liable to them and for how much.

[161] I take the applications judge’s reference to the claims being “contingent” as a
reference to the fact that the claims are not proven and not judgment debts. Again,
at paragraph 84, the applications judge referred to the claims as matters that were
“contingent” and had yet to be proven:
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The Claimants are easily the most numerous creditors of the RCECSJ, and the
contingency of their liabilities complicates the process somewhat. ...

[162] The applications judge correctly observed that while the claims of the
remaining plaintiffs were provable under the CCAA, this did not mean that claims
were proven. Yet the practical effect of the appellants’ submission, if accepted,
ignores that, as argued by the RCECSJ, because the claims are yet to be proven, the
death of the plaintiff prior to the resolution of the claims fundamentally changes the
nature of the litigation. When the plaintiff passes away, the estate becomes the
litigant.

[163] The legislature has determined the estate possesses fewer rights to damages
than the living person who was previously acting as the plaintiff. It is not for the
court to ignore this legislative intent in the absence of clear legal authority.

[164] To expand an estate’s right to damages under the CCAA beyond that which it
would have at common law or by virtue of the SAA, would put debtors facing such
unresolved tort litigation in a worse position under the CCAA than if they had not
sought protection. To pursue protection under the CCAA would expose a defendant
as debtor to potential damages beyond that which they could be found liable had
they not proceeded under the CCAA.

[165] This consequence of the appellants’ position does not maintain the status quo
and is incongruous with the remedial purposes of the CCAA to facilitate fair
arrangements between debtors and creditors while the debtor, here the RCECSJ,
reorganizes its affairs. To put the RCECSJ in a worse position then if they had not
pursued protection under the CCAA, does not promote fairness between creditors
and the debtor, or the credit system generally, as explained in Nortel. It also results
In unequal treatment between those plaintiffs who pass away prior to the filing date
and those creditors who pass away after the filing date. In my view, this result is
exactly the kind of unequal treatment cases like Nortel tried to avoid.

[166] It is one thing to apply the common law interest stops rule to creditors under
the CCAA to limit the accrual of interest on a liquidated claim in order to maintain a
level playing field among all the creditors as occurred in Nortel. It is quite another
to suggest the application of the CCAA to tort actions expands the rights of deceased
plaintiffs’ estates beyond what would be available if the matter had remained outside
the purview of the CCAA.
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[167] In Nortel, the application of the interest stops rule did not change the nature
of the litigation. It only changed the quantum of money available to creditors. The
application of the interest stops rule under the CCAA does not mean that a plaintiff
obtains more rights under the CCAA than they would have if the matter had not
proceeded under the CCAA. The circumstances in Nortel were different than what is
at issue between the plaintiffs and the RCECSJ.

[168] Further, while the remaining plaintiffs make up the majority of creditors, they
are not the only creditors to whom the RCECSJ must respond. The advantages
gained by appellants in this position would be disadvantageous to the other creditors.
It also creates inequality between those plaintiffs who passed away prior to the filing
date and those plaintiffs who pass(ed) away after the filing date.

[169] Finally, fixing the valuation of damages as of the filing date could also create
inequality in the treatment of the remaining plaintiffs. It may be that for certain
plaintiffs there are aspects of their claims for pain and suffering that become
augmented after the filing date. Because the appellants’ argument would foreclose
any consideration of pain and suffering past the filing date, this would deprive such
a particular plaintiff of that part of their claim for damages.

[170] For the above reasons, the appellants’ argument that the application of the
principle of pari passu (as applied in Nortel through the interest stop rule) supports
fixing the valuation of damages as of the filing date, must fail.

ISSUE 3: Did the applications judge err in failing to exercise the discretion
under section 11 of the CCAA by declining to fix the valuation of
damages as of the filing date?

[171] For similar reasons, | am also of the view that, notwithstanding the broad
discretion under section 11 of the CCAA, the applications judge properly concluded
that such discretion did not extend to derogating from the application of the SAA in
the resolution of the tort claims.

[172] The appellants argue that if the discretion under section 11 is not exercised to
fix the valuation of damages as of the filing date for those plaintiffs who
subsequently pass away, they are prejudiced by the delay caused by the stay of the
litigation under the CCAA.
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[173] The appellants submit that certain plaintiffs are aged. They argue that the
delay caused by the commencement of proceedings under the BIA and CCAA
exacerbates the risk that they may never be able to claim full damages if they pass
away. Many plaintiffs have already passed away or may yet pass away before their
claims have been resolved. They argue that this provides an incentive for a debtor to
utilize CCAA proceedings to delay litigation until a plaintiff dies, thus reducing the
damages payable.

[174] The applications judge’s reasons illustrate that he was keenly aware of the
discretionary authority under section 11. Indeed, in excess of 40 paragraphs of his
reasons discuss this discretion under the headings “Discretion under the CCAA” and
“Limiting Discretion under the CCAA to the Appropriate” (Decision, at paras. 60-
102). The applications judge correctly described the scope of the discretion at
paragraph 67:

It is clear from my review of the CCAA earlier in these reasons that the Act
provides a broad discretion for this court to make orders that are “appropriate in the
circumstances.” The only limiting factors are the propriety of the orders and whether
the parties, both debtor and creditors, are duly diligent and acting in good faith. | am
satisfied that both parties here, have acted diligently and in good faith.

[175] And, as mentioned earlier, the applications judge explicitly referred to the
appellant’s argument that the exercise of discretion under section 11 was one of two
bases (the other being inherent jurisdiction) for fixing the valuation of damages as
of the filing date.

[176] In concluding that he would not fix valuation of the damages as of the filing
date, the applications judge stated, at paragraph 126:

The claimants are asking me to exercise my discretion and ignore section 4 of the
Survival of Actions Act which, of course, | may not do. ...

[177] When his reasons are taken as a whole, it is clear that the applications judge
concluded that given the applicability of the SAA, to exercise his discretion under
section 11 in this way would not be “appropriate”. 1 would agree.

[178] While 1 would not foreclose the availability of section 11 to displace the
application of provincial legislation such as the SAA, the discretion under section 11
must be exercised in a manner that would advance the purposes of the CCAA.
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[179] For example, in another context, in Sun Indalex Finance, LLC v. United
Steelworkers, 2013 SCC 6, [2013] 1 S.C.R. 271, the Supreme Court of Canada
upheld the ability of the applications judge to fashion an order that overrode
otherwise applicable provincial legislation on the basis of the paramountcy of the
CCAA (paras. 48-60). The order overrode the provincial legislation as it was the only
means to ensure the necessary fairness between the parties and in keeping with the
purposes of the CCAA. No such argument of paramountcy was made by the
appellants. In these circumstances there is no basis to fashion an order that is contrary
to the SAA.

[180] In these circumstances an order that damages be valued as of the filing date,
even for those plaintiffs who pass away, would not be appropriate because the effect
would be that the SAA’s limitation on damages no longer applies to actions continued
by the estate of a plaintiff under the CCAA. This means that, as discussed, a debtor
who seeks protection under the CCAA is at more of a disadvantage, as far as potential
exposure to damages is concerned, than if they had not sought CCAA protection. It
would not be an incentive to use the CCAA if the defendant facing tort litigation
could be exposed to more damages than they would be if they had not sought CCAA
protection.

[181] The purpose of the CCAA is not to put a debtor in a worse position vis-a-vis
its creditors or to expand the rights of tort litigants. Its purpose is, to the extent
appropriate, to maintain the status quo as between the debtor and its creditors (as
well as between creditors) in a way that is fair to all parties and that allows the debtor
to re-organize its affairs.

[182] The continued application of the SAA to the resolution of the claims, as far as
the availability of damages is concerned, maintains the status quo as between the
plaintiffs as creditors and the RCECSJ as debtor. As between these creditors and the
RCECS]J, it is the quantum of damages that is at the heart of the claims. The
principles that apply to estate litigation prior to the commencement of the insolvency
proceedings apply to the continuation of litigation under the CCAA. This is the
approach, as far as damages are concerned, that is fairest to all of the creditors and
the RCECSJ.

[183] Further, that damages will be resolved under the CCAA as they would be in
the regular trial court process with the continued application of the SAA does not
necessarily mean that a debtor might be tempted to use CCAA proceedings as a delay
tactic in tort litigation.
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[184] While RCECSJ’s filing for protection under the BIA and then conversion of
the matter to the CCAA resulted in a delay of the resumption of the outstanding
litigation, that the claimants have suffered prejudice because of this delay (as
suggested by the appellants), is speculative. There is no evidence that the resolution
of this litigation would have been more efficient if it had continued without the
RCECSJ having sought protection under the CCAA. The reality is that by either route
a particular plaintiff may pass away. Delay may impact the resolution of litigation
whether it is resolved under the CCAA or not, and the plaintiffs have always faced
the risk that they might pass away before judgement is obtained. There is no way to
predict when a plaintiff would achieve a determination on liability and the available
damages on the merits.

[185] If anything, resolution of the outstanding claims under the CCAA has likely
accelerated the process. As explained earlier, the CCAA allows for a “summary”
procedure for the resolution of claims and many evidentiary issues that may have
arisen during the litigation process are no longer an issue in the summary procedure
under the CCAA. For example, as noted by the applications judge, the parties have
agreed that there will be no need for the plaintiffs to present expert evidence in the
prosecution of their claims.

[186] As well, the good faith of the party seeking the order under section 11 is a
fundamental consideration by an applications judge. Evidence that a debtor was
seeking CCAA protection as a means to delay proceedings with the intention of
“waiting out” a plaintiff, might be evidence that the debtor is not acting in good faith.
However, it is unnecessary to decide what impact, if any, evidence that a party was
not acting in good faith might have on whether the discretion under section 11 could
extend to fixing the valuation of damages as of the filing date and derogating from
the application of the SAA. In these circumstances, as the applications judge noted,
the RCECSJ was acting in good faith in seeking CCAA protection and attempting to
re-structure its affairs (Decision, at para. 102).

[187] Further, section 19(2) of the CCAA establishes that as claimants for physical
and sexual abuse, the plaintiffs are not bound by the CCAA. There is no requirement
for the claimants to accept an arrangement under the CCAA, as per section 19(2). If
the claimants are dissatisfied with a proposal from the RCECSJ, unlike other
creditors, they are not obliged to accept the proposal.
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[188] Finally, the appropriate exercise of judicial discretion under section 11 of the
CCAA, in keeping with the remedial purposes of the CCAA, is not an open-ended
invitation to ignore applicable legal principles or authority.

[189] As stated by Blair, J.A. in Stelco Inc. (Bankruptcy), Re, 2005 CanLll 8671
(ONCA), at para. 44, the discretion under section 11 is “not open-ended and
unfettered. Its exercise must be guided by the scheme and object of the Act and by
the legal principles that govern corporate law issues.”

[190] In his article in which he argues that the exercise of judicial discretion in the
commercial context is “constrained” and must comport with “identifiable legal
principles”, Justice Robert Sharpe argued that the goal of the exercise of judicial
discretion is no different than a judge deciding a “rule bound case”. The “judge must
carefully consider and weigh the facts and delve deeply into the applicable rules and
principles” (Robert J. Sharpe, “The application and impact of judicial discretion in
commercial litigation” (1998) 17:1 Adv Soc’y J 4 at 4, 8; see also Georgina R.
Jackson & Janis P. Sarra, “Selecting the Judicial Tool to get the Job Done: An
Examination of Statutory Interpretation, Discretionary Power and Inherent
Jurisdiction in Insolvency Matters” (2007) Ann Rev Insol L 3, online: (WL Can)
Thomson Reuters Canada).

[191] Here, the circumstances involved the resolution of tort claims, to which the
SAA applied. It was within that legal framework that the applications judge
concluded that it was not “appropriate” to exercise his discretion under section 11 to
value damages as of the filing date.

[192] For these reasons, in my view, the applications judge properly concluded that,
in these circumstances, the discretion under section 11 of the CCAA does not extend
to fixing the quantum of damages as of the filing date for plaintiffs who pass away
after the filing date but before the claims can be resolved. In my view, the
applications judge properly concluded that the SAA’s limitation of damages available
to an estate continues to apply to the resolution of tort litigation under the CCAA.

CONCLUSION
[193] The appeal should be dismissed. In my view, the applications judge did not

err in declining to fix the valuation of the plaintiffs’ claims as of the filing date under
the CCAA. There is nothing in the CCAA or the jurisprudence that fixes the valuation
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of damages as of the filing date in order to displace the application of the SAA to the
resolution of tort claims.

[194] Likewise, the application of the principle of pari passu as reflected in the
interest stops rule does not support that the CCAA fixes the valuation of the

plaintiffs’ damages as of the filing date in order to displace the application of the
SAA.

[195] Finally, in my view, the applications judge properly declined to exercise his
discretion under section 11 of the CCAA on the basis that it was not appropriate in
the circumstances to impose an order contrary to the SAA.

[196] | would dismiss the appeal. As neither party addressed costs, I, like my
colleagues, would make no order as to costs.

F.J. Knickle J.A.
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In the Matter of the Conmpanies' Creditors Arrangenent Act,
R S. C 1985, c¢c. G 36, as anended and in the Matter of a
Proposed Pl an of Conprom se or Arrangenment with respect to
Stelco Inc., and other Applicants listed in Schedule "A"
Appl i cation under the Conpanies' Creditors Arrangenent Act,
R S.C 1985, c. C 36 as anended

[ ndexed as: Stelco Inc. (Re )]

[* Editor's note: Schedule "A'" was not attached to
the copy received fromthe Court and therefore is not
i ncluded in the judgnent.]

75 OR (3d) 5
[2005] O.J. No. 1171
Docket: M32289

Court of Appeal for Ontario,
Goudge, Feldman and Blair JJ. A
March 31, 2005

Corporations -- Directors -- Renoval of directors --
Jurisdiction of court to renmove directors -- Restructuring
supervi sed by court under Conpanies' Creditors Arrangenent Act
-- Supervising judge erring in renoving directors based on
apprehension that directors would not act in best interests of
corporation -- In context of restructuring, court not having
i nherent jurisdiction to renove directors -- Renoval of
directors governed by normal principles of corporate | aw and
not by court's authority under s. 11 of Conpanies' Creditors
Arrangenment Act to supervise restructuring -- Conpanies
Creditors Arrangenent Act, R S.C 1985, c¢c. C36, s. 11

Debtor and creditor -- Arrangenents -- Renoval of directors
-- Jurisdiction of court to renove directors -- Restructuring
supervi sed by court under the Conpanies' Creditors Arrangenent
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Act -- Supervising judge erring in renoving directors based on
apprehension that directors would not act in best interests of
corporation - In context of restructuring, court not having

i nherent jurisdiction to renove directors -- Renoval of

directors governed by normal principles of corporate | aw and
not by court's authority under s. 11 of Conpanies' Creditors
Arrangenment Act to supervise restructuring -- Conpanies
Creditors Arrangenent Act, R S. C 1985, c¢c. C36, s. 11

On January 29, 2004, Stelco Inc. ("Stelco") obtained
protection fromcreditors under the Conpanies' Creditors
Arrangenment Act ("CCAA"). Subsequently, while a restructuring
under the CCAA was under way, C earwater Capital Managenent
Inc. ("Clearwater"”) and Equilibrium Capital Mnagenent I|nc.
("Equilibrium) acquired a 20 per cent holding in the
out standi ng publicly traded comon shares of Stelco. M chael
Wbol | conbe and Rol and Kei per, who were associated with
Cl earwater and Equilibrium asked to be appointed to the Stelco
board of directors, which had been depleted as a result of
resignations. Their request was supported by ot her sharehol ders
who, together with Cearwater and Equilibrium represented
about 40 per cent of the common sharehol ders. On February 18,
2005, the Board acceded to the request and Wol | conbe and
Kei per were appointed to the Board. On the sane day as their
appoi ntnents, the board of directors began consideration of
conpeting bids that had been received as a result of a court-
approved capital raising process that had becone the focus
of the CCAA restructuring.

The appoi nt rent of Wbol | conbe and Kei per to the Board

i ncensed the enpl oyees of Stelco. They applied to the court to
have the appoi ntnents set aside. The enpl oyees argued t hat
there was a reasonabl e apprehensi on that Wol | conbe [ page6] and
Kei per woul d not be able to act in the best interests of Stelco
as opposed to their own best interests as sharehol ders.
Purporting to rely on the court's inherent jurisdiction and

the discretion provided by the CCAA on February 25, 2005,

Farl ey J. ordered Wol |l conbe and Kei per renoved fromthe Board.

Wbol | conbe and Kei per applied for |eave to appeal the order
of Farley J. and if | eave be granted, that the order be set
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aside on the grounds that (a) Farley J. did not have the
jurisdiction to make the order under the provisions of the
CCAA, (b) even if he did have jurisdiction, the reasonable
apprehensi on of bias test had no application to the renoval of
directors, (c) he had erred in interfering with the exercise by
the Board of its business judgnent in filling the vacancies on
the Board, and (d) in any event, the facts did not neet any
test that would justify the renoval of directors by a court.

Hel d, | eave to appeal should be granted, and the appeal
shoul d be al | owed.

The appeal involved the scope of a judge's discretion under

s. 11 of the CCAA, in the context of corporate governance

deci sions made during the course of the plan negotiating and
approval process of the CCAA. In particular, it involved the
court's power, if any, to nmake an order renoving directors
under s. 11 of the CCAA. The order to renove directors could
not be founded on inherent jurisdiction. Inherent jurisdiction
is a power derived fromthe very nature of the court as a
superior court of law, and it permts the court to maintain its
authority and to prevent its process from bei ng obstructed and
abused. However, inherent jurisdiction does not operate where
Parliament or the legislature has acted and, in the CCAA
context, the discretion given by s. 11 to stay proceedi ngs

agai nst the debtor corporation and the discretion given by s. 6
to approve a plan which appears to be reasonable and fair

suppl anted the need to resort to inherent jurisdiction. A judge
is general |y exercising the court's statutory discretion

under s. 11 of the Act when supervising a CCAA proceedi ng. The
order in this case could not be founded on inherent
jurisdiction because it was designed to supervise the

conpany's process, not the court's process.

The issue then was the nature of the court's power under s.

11 of the CCAA. The s. 11 discretion is not open-ended and
unfettered. Its exercise was guided by the scheme and object of
the Act and by the | egal principles that govern corporate | aw

i ssues. What the court does under s. 11 is establish the
boundaries of the playing field and act as a referee in the
process. The conpany's role in the restructuring, and that of
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its stakeholders, is to work out a plan or conprom se that a
sufficient percentage of creditors wll accept and the court

wi || approve and sanction. In the course of acting as referee,
the court has authority to effectively maintain the status quo
in respect of an insolvent conpany while it attenpts to gain
the approval of its creditors for the proposed conprom se or
arrangenent which will be to the benefit of both the conpany
and its creditors. The court is not entitled to usurp the role
of the directors and managenent in conducting what are in
substance the conpany's restructurin g efforts. The corporate
activities that take place in the course of the workout are
governed by the legislation and | egal principles that normally
apply to such activities. The court is not catapulted into the
shoes of the board of directors or into the seat of the chair
of the board when acting in its supervisory role in the
restructuring.

The matters relating to the renoval of directors did not fal
within the court's discretion under s. 11. The fact that s. 11
did not itself provide the authority for a CCAA judge to order
the renmoval of directors, however, did not nmean that the
supervi sing judge was powerless to nmake such an order. Section
20 of the CCAA offered a gateway to the oppression renedy and
ot her provisions of the Canada [ page7] Busi ness Corporations
Act, R S.C. 1985, c. C44 ("CBCA") and simlar provincial
statutes. The powers of a judge under s. 11 of the CCAA may be
applied together with the provisions of the CBCA, including the
oppression renedy provisions of that statute.

Court renoval of directors is an exceptional renmedy and one
that is rarely exercised in corporate law. In determning
whet her directors have fallen foul of their obligations, nore
than sonme risk of anticipated m sconduct is required before the
court can inpose the extraordinary renmedy of renoving a
director fromhis or her duly elected or appointed office. The
evidence in this case was far fromreaching the standard for
removal , and the record woul d not support a finding of
oppression, even if one had been sought. The record did not
support a finding that there was a sufficient risk of

m sconduct to warrant a concl usion of oppression. Further,
Farley J.'s borrowing the admnistrative |aw notion of
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apprehensi on of bias was foreign to the principles that govern
the el ection, appointnment and renoval of directors and to

cor porate governance considerations in general. There was
nothing in the CBCA or other corporate |egislation that

envi saged the screening of directors in advance for their
ability to a ct neutrally, in the best interests of the
corporation, as a prerequisite for appointnment. The issue to be
determ ned was not whether there was a connection between a

di rector and ot her sharehol ders or stakehol ders, but rather
whet her there was sone conduct on the part of the director that
woul d justify the inposition of a corrective sanction. An

appr ehensi on of bias approach did not fit this sort of

anal ysi s.

For these reasons, Farley J. erred in declaring the
appoi nt nrent of Wbol | conbe and Kei per as directors of Stelco of
no force and effect, and the appeal should be all owed.
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lvaco Inc. (Re), [2004] O J. No. 2483, 3 CB. R (5th) 33

(S.C. J.); Lehndorff General Partner Ltd. (Re), [1993] O J.

No. 14, 9 B.L.R (2d) 275, 17 CB.R (3d) 24 (Gen. Div.);
London Fi nance Corp. Ltd. v. Banking Service Corp. Ltd., [1922]
O J. No. 378, 23 OWN. 138 (H C.); Aynpia & York Devel opnents
Ltd. (Re) (1993), 12 OR (3d) 500, [1993] OJ. No. 545, 17
CBR (3d) 1 (Gen. Div.) (sub nom Aynpia & York Dev. v.
Royal Trust Co.); Peoples Departnent Stores Inc. (Trustee of)

v. Wse, [2004] 3 S.C. R 461, [2004] S.C. J. No. 64, 244 D.L.R
(4th) 564, 2004 SCC 68, 49 B.L.R (3d) 165, 4 C.B.R (5th) 215;
R v. Sharpe, [2001] 1 S.C R 45, [2001] [page8] S.C J. No. 3,
88 B.C L. R (3d) 1, 194 D.L.R (4th) 1, [2001]] 6 WWR 1, 86
CRR (2d) 1, 150 C.C.C. (3d) 321, 39 CR (5th) 72, [2001]
SCC 2; Richtree Inc. (Re) (2005), 74 OR (3d) 174, [2005] OJ.
No. 251, 7 CB.R (5th) 294 (S.CJ.); R zzo & Rizzo Shoes Ltd.
(Re), [1998] 1 S.CR 27, [1998] S.CJ. No. 2, 36 OR (3d)
418n, 154 D.L.R (4th) 193, 221 NR 241, 50 CB.R (3d) 163, 33
C.CEL. (2d) 173, 98 CLLC 210-006 (sub nom Ontario Mnistry of
Labour v. R zzo & Rizzo Shoes Ltd., Adrien v. Ontario Mnistry
of Labour); Royal OGak Mnes Inc. (Re), [1999] O J. No. 864, 7
C.B.R (4th) 293, 96 OT.C. 279 (Gen. Div.); Samm Atlas Inc.
(Re), [1998] OJ. No. 1089, 3 CB.R (4th) 171 (Gen. Div.);

St ephenson v. Vokes (1896), 27 O R 691, [1896] O J. No. 191
(H.CJ.); Westar Mning Ltd. (Re), [1992] B.C. J. No. 1360, 14
CB.R (3d) 83, 70 B.C.L.R (2d) 6, [1992] 6 WWR 331 (S.C.)

Statutes referred to
Canada Busi ness Corporations Act, RS. C 1985, c¢. CG44, ss. 2
[as am], 102 [as am], 106(3) [as an], 109(1) [as am],

111 [as am ], 122(1) [as am], 145 [as am ], 241 [as am]

Conpani es' Creditors Arrangenent Act, R S.C. 1985, c. C 36,
ss. 11 [as am], 20 [as am]

Authorities referred to

Driedger, E.A., The Construction of Statutes, 2nd ed. (Toronto:
Butterworths, 1983)
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Hal sbury's Laws of England, 4th ed. (London: LexisNexis UK
1973 -- ),

Jacob, |1.H., "The Inherent Jurisdiction of the Court" (1970) 23

Current Legal Problens 27-28

Pet erson, D.H., Sharehol der Renedi es in Canada, | oosel eaf
(Markham Lexi sNexi s--Butterworths, 1989)

Sullivan, R, Sullivan and Driedger on the Construction of
Statutes, 4th ed. (Toronto: Butterworths, 2002)

APPLI CATION for |eave to appeal and, if leave is granted, an

appeal fromthe order of Farley J., reported at [2005] O J. No.

729, 7 CB.R (5th) 307 (S.CJ.), renoving two directors from
t he board of directors of Stelco Inc.

Jeffrey S. Leon and R chard B. Swan, for appellants M chael

Wbol | conbe and Rol and Kei per.

Kenneth T. Rosenberg and Robert A. Centa, for respondent
Uni ted Steel workers of Anerica.

Murray Gold and Andrew J. Hatnay, for respondent Retired
Sal aried Beneficiaries of Stelco Inc., CHT Steel Conmpany Inc.,

Stelpipe Ltd., Stelwire Ltd. And Wl |l and Pi pe Ltd.

M chael C.P. McCreary and Carrie L. Cynick, for USWA Local s
5328 and 8782.

John R Varley, for Active Sal aried Enpl oyee Representati ve.

M chael Barrack, for Stelco Inc.

Peter Giffin, for Board of Directors of Stelco Inc.

K. Mahar, for Mbnitor.
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David R Byers, for CT Business Credit, Agent for D P
Lender. [page9]

The judgnent of the court was delivered by

BLAIR J. A --

Part | -- Introduction

[1] Stelco Inc. and four of its wholly-owned subsidiaries
obtai ned protection fromtheir creditors under the Conpanies
Creditors Arrangenent Act (the "CCAA") [See Note 1 at the end of
t he docunent] on January 29, 2004. Since that time, the Stel co
G oup has been engaged in a high profile, and sonetines
controversial, process of economc restructuring. Since Cctober
2004, the restructuring has revol ved around a court-approved
capital raising process which, by February 2005, had generated a
nunber of conpetitive bids for the Stelco G oup

[2] Farley J., an experienced judge of the Superior Court
Commercial List in Toronto, has been supervising the CCAA
process fromthe outset.

[ 3] The appellants, M chael Wboll conbe and Rol and Kei per, are
associated wth two conpanies -- C earwater Capital Mnagenent
Inc. and Equilibrium Capital Managenent Inc. -- which,
respectively, hold approximtely 20 per cent of the outstanding
publicly traded common shares of Stelco. Mst of these shares
have been acquired while the CCAA process has been ongoi ng, and
Messrs. Wool | conbe and Kei per have nmade it clear publicly that
they believe there is good shareholder value in Stelco in spite
of the restructuring. The reason they are able to take this
position is that there has been a solid turn around in
wor | dw de steel markets, as a result of which Stel co, although
remai ning in insolvency protection, is earning annual operating
profits.

[4] The Stelco board of directors (the "Board") has been
depleted as a result of resignations, and in January of this
year Messrs. Wol |l conbe and Kei per expressed an interest in
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bei ng appointed to the Board. They were supported in this
request by ot her sharehol ders who, together with C earwater and
Equi l i brium represent about 40 per cent of the Stel co conmon
shar ehol ders. On February 18, 2005, the Board appointed the
appel lants directors. |In announcing the appoi ntnents publicly,
Stelco said in a press rel ease:

After careful consideration, and given potential recoveries
at the end of the conpany's restructuring process, the Board
responded favourably to the requests by nmaking the
appoi nt nent s announced t oday.

Ri chard Drouin, Chairman of Stelco's Board of Directors
said: "I'mpleased to wel cone Rol and Kei per and M chael
Wool | conbe to the Board. Their [pagelO] experience and their
perspective will assist the Board as it strives to serve the
best interests of all our stakehol ders. W | ook forward to
their positive contribution.”

[5] On the sanme day, the Board began its consideration of the
various conpeting bids that had been received through the
capital raising process.

[ 6] The appoi ntnents of the appellants to the Board incensed
t he enpl oyee stakehol ders of Stelco (the "Enpl oyees"),
represented by the respondent Retired Sal ari ed Beneficiaries of
Stel co and the respondent United Steelworkers of Anmerica
("USWA"). Qutstanding pension liabilities to current and
retired enployees are said to be Stelco's |argest |ong-term
l[iability -- exceeding several billion dollars. The Enpl oyees
percei ve they do not have the sanme, or very nuch, economc
| everage in what has sonetines been referred to as "the bare
knuckl ed arena"” of the restructuring process. At the sane tine,
t hey are anongst the nost financially vul nerabl e stakehol ders
in the piece. They see the appointnments of Messrs. Wol | conbe
and Keiper to the Board as a threat to their well being in the
restructuring process because the appoi ntnents provide the
appel l ants, and the sharehol ders they represent, with direct
access to sensitive information relating to the conpeting bids
to which other stakehol ders (including thenselves) are not

privy.
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[ 7] The Enpl oyees fear that the participation of the two
maj or sharehol der representatives wll tilt the bid process in
favour of maxim zing sharehol der val ue at the expense of bids
that m ght be nore favourable to the interests of the
Enpl oyees. They sought and obtained an order from Farley J.
removi ng Messrs. Wol | conbe and Kei per fromtheir short-1ived
position of directors, essentially on the basis of that
appr ehensi on.

[ 8] The Enpl oyees argue that there is a reasonabl e
apprehensi on the appellants would not be able to act in the
best interests of the corporation -- as opposed to their own
best interests as shareholders -- in considering the bids. They
say this is so because of prior public statenents by the
appel | ants about enhanci ng sharehol der value in Stel co, because
of the appellants' |inkage to such a |arge sharehol der group,
because of their earlier failed bid in the restructuring, and
because of their opposition to a capital proposal made in the
proceedi ng by Deutsche Bank (known as the "Stal ki ng Horse
Bid"). They submt further that the appointnments have poi soned
t he at nosphere of the restructuring process, and that the Board
made the appoi ntnents under threat of facing a potenti al
shar ehol ders' neeting where the nenbers of the Board woul d be
repl aced en nmasse. [ pagell]

[9] On the other hand, Messrs. Woll conbe and Kei per seek to
set aside the order of Farley J. on the grounds that (a) he did
not have the jurisdiction to nake the order under the
provi sions of the CCAA (b) even if he did have jurisdiction,

t he reasonabl e apprehension of bias test applied by the notion
judge has no application to the renoval of directors, (c) the
notion judge erred in interfering with the exercise by the
Board of its business judgnent in filling the vacancies on the
Board, and (d) the facts do not neet any test that woul d
justify the renoval of directors by a court in any event.

[ 10] For the reasons that follow, | would grant |eave to
appeal, allow the appeal and order the reinstatenent of the
applicants to the Board.
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Part Il -- Additional Facts

[11] Before the initial CCAA order on January 29, 2004, the
sharehol ders of Stelco had | ast net at their annual general
meeting on April 29, 2003. At that neeting they elected 11
directors to the Board. By the date of the initial order, three
of those directors had resigned, and on Novenber 30, 2004, a
fourth did as well, leaving the conpany with only seven
di rectors.

[12] Stelco's articles provide for the Board to be nmade up
of a mninmumof ten and a maxi nrum of 20 directors.
Consequently, after the last resignation, the conpany's
cor porate governance conmttee began to take steps to search
for new directors. They had not succeeded in finding any prior
to the approach by the appellants in January 2005.

[ 13] Messrs. Wol |l conbe and Kei per had been accunul ati ng
shares in Stelco and had been participating in the CCAA
proceedi ngs for sone tinme before their request to be appointed
to the Board, through their conpanies, C earwater and
Equilibrium C earwater and Equilibriumare privately held,

Ont ari o- based i nvest ment managenent firnms. M. Keiper is the
president of Equilibriumand associated with Cl earwater. M.
Wbol | conbe is a consultant to Cl earwater. The notion judge
found that they "conme as a package".

[14] In October 2004, Stelco sought court approval of its
proposed nethod of raising capital. On October 19, 2004, Farley
J. issued what has been referred to as the Initial Capital
Process Order. This order set out a process by which Stel co,
under the direction of the Board, would solicit bids, discuss
the bids with stakehol ders, evaluate the bids and report on the
bids to the court.

[ 15] On Novenber 9, 2004, Cearwater and Equilibrium
announced they had fornmed an investor group and had nade a
[ pagel2 ] capital proposal to Stelco. The proposal invol ved
the raising of $125 million through a rights offering. M.
Kei per stated at the tinme that he believed "the val ue of
Stelco's equity woul d have the opportunity to increase
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substantially if Stelco energed from CCAA while m nim zing
dilution of its shareholders.” The C earwater proposal was not
accept ed.

[16] A few days |ater, on Novenber 14, 2004, Stelco approved
the Stal king Horse Bid. O earwater and Equilibrium opposed the
Deut sche Bank proposal. M. Keiper criticized it for not
providing sufficient value to existing sharehol ders. However,
on Novenber 29, 2004, Farley J. approved the Stal king Horse Bid
and anended the Initial Capital Process Order accordingly. The
order set out the various channels of conmuni cation between
Stelco, the nonitor, potential bidders and the stakehol ders. It
provi ded that nenbers of the Board were to see the details of
the different bids before the Board sel ected one or nore of the
of fers.

[17] Subsequently, over a period of two and a half nonths,
t he sharehol di ng position of C earwater and Equilibrium
i ncreased from approximately five per cent as at Novenber 19,
to 14.9 per cent as at January 25, 2005, and finally to
approxi mately 20 per cent on a fully diluted basis as at
January 31, 2005. On January 25, Cearwater and Equilibrium
announced that they had reached an understanding jointly to
pursue efforts to maxim ze sharehol der value at Stelco. A press
rel ease stat ed:

Such efforts wll include seeking to ensure that the
interests of Stelco's equity holders are appropriately
protected by its board of directors and, ultimately, that
Stelco's equity hol ders have an appropriate say, by vote or
otherw se, in determning the future course of Stelco.

[ 18] On February 1, 2005, Messrs. Keiper and Wol |l conbe and
other representatives of Clearwater and Equilibriumnmet with
M. Drouin and other Board nenbers to discuss their views of
Stelco and a fair outcone for all stakeholders in the
proceedi ngs. M. Keiper nade a detailed presentation, as M.
Drouin testified, "encouraging the Board to exam ne how Stel co
m ght inprove its value through enhanced discl osure and ot her
steps". M. Keiper expressed confidence that "there was val ue
to the equity of Stelco", and added that he had backed this

2005 CanLll 8671 (ON CA)



81

view up by investing mllions of dollars of his own noney in
Stel co shares. At that neeting, Cearwater and Equilibrium
requested that Messrs. Wol |l conbe and Kei per be added to the
Board and to Stelco's restructuring commttee. In this
respect, they were supported by other sharehol ders hol di ng
about another 20 per cent of the conpany's comobn shares.

[ pagel3]

[19] At paras. 17 and 18 of his affidavit, M. Drouin,
summari zed his appraisal of the situation:

17. 1t was ny assessnent that each of M. Keiper and M.
Wbol | conbe had personal qualities which would allow themto
make a significant contribution to the Board in terns of

t heir backgrounds and their know edge of the steel industry
generally and Stelco in particular. In addition | was aware
that their appointnment to the Board was supported by

approxi mately 40 per cent of the shareholders. In the event

t hat these sharehol ders successfully requisitioned a

sharehol ders neeting they were in a position to determ ne the
conposition of the entire Board.

18. | considered it essential that there be continuity of the
Board t hrough the CCAA process. | fornmed the view that the
conbi nation of existing Board nenbers and these additional
menbers woul d provide Stelco with the nost appropriate board
conposition in the circunstances. The ot her nenbers of the
Board al so shared ny vi ews.

[20] In order to ensure that the appellants understood their
duties as potential Board nenbers and, particularly that "they
woul d no | onger be able to consider only the interests of
shar ehol ders al one but woul d have fiduciary responsibilities as
a Board nenber to the corporation as a whole", M. Drouin and
ot hers held several further neetings with M. Woll conbe and
M. Keiper. These discussions "included areas of independence,
standards, fiduciary duties, the role of the Board
Restructuring Commttee and confidentiality matters". M.
Wbol | conbe and M. Kei per gave their assurances that they fully
understood the nature and extent of their prospective duties,
and woul d abide by them In addition, they agreed and confirned
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t hat :

(a) M. Wollconbe would no | onger be an advisor to C earwater
and Equilibriumwth respect to Stel co;

(b) Cearwater and Equilibriumwould no | onger be represented
by counsel in the CCAA proceedi ngs; and

(c) Cearwater and Equilibriumthen had no invol venent in, and
woul d have no future involvenent, in any bid for Stel co.

[21] On the basis of the foregoing -- and satisfied "that
Messrs. Kei per and Wol |l conbe woul d nake a positive
contribution to the various issues before the Board both in
[the] restructuring and the ongoi ng operation of the
busi ness” -- the Board nmade the appointnents on February 18,
2005.

[ 22] Seven days later, the notion judge found it
"appropriate, just, necessary and reasonable to declare" those
appoi ntnents "to be of no force and effect” and to renove
Messrs. Wool | conbe and Kei per fromthe Board. He did so not on
the basis of any actual conduct on the part of the appellants

as directors of Stelco but [pageld4] because there was sone risk

of anticipated conduct in the future. The gist of the notion
judge's rationale is found in the foll ow ng passage fromhis
reasons (at para. 23):

In these particular circunstances and aside fromthe Board
feeling coerced into the appointnents for the sake of
continuing stability, I amnot of the viewthat it would be
appropriate to wait and see if there was any explicit action
on behalf of K and Wwhile conducting thensel ves as Board
menbers whi ch woul d denonstrate that they had not lived up to
their obligations to be "neutral". They may wel | conduct

t henmsel ves beyond reproach. But if they did not, the fall out
woul d be very detrinmental to Stelco and its ability to
successfully energe. What woul d happen to the bids in such a
dogfight? | fear that it would be trying to put Hunpty Dunpty
back together again. The same situation would prevail even if
K and Wconducted thensel ves beyond reproach but with the
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Board continuing to be concerned that they not do anything
seem ngly offensive to the bloc. The risk to the process and
to Stelco inits emergence is sinply too great to risk the
wait and see approach.

Part 11l -- Leave to Appeal

[ 23] Because of the "real time" dynamc of this restructuring
project, Laskin J.A granted an order on March 4, 2005,
expediting the appellants' notion for |eave to appeal,
directing that it be heard orally and, if |eave be granted,
directing that the appeal be heard at the sanme tinme. The | eave
nmoti on and the appeal were argued together, by order of the
panel, on March 18, 2005.

[24] This court has said that it will only sparingly grant
| eave to appeal in the context of a CCAA proceeding and wl |
only do so where there are "serious and arguabl e grounds that
are of real and significant interest to the parties": Country
Style Food Services Inc. (Re), [2002] O J. No. 1377, 158 OAC
30 (C.A), at para. 15. This criterion is determned in
accordance with a four-pronged test, nanely,

(a) whether the point on appeal is of significance to the
practice;

(b) whether the point is of significance to the action;

(c) whether the appeal is prima facie neritorious or frivol ous;

(d) whether the appeal will unduly hinder the progress of the
action.

[ 25] Counsel agree that (d) above is not relevant to this
proceedi ng, given the expedited nature of the hearing. In ny
view, the tests set out in (a) - (c) are net in the
ci rcunst ances, and as such, |eave should be granted. The issue
of the court's jurisdiction to intervene in corporate
governance issues during a CCAA restructuring, and the scope of
its discretion in doing so, are questions of considerable
i nportance to the practice and on [ pagel5] which there is
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little appellate jurisprudence. While Messrs. Woll conbe and
Kei per are pursuing their renmedies in their own right, and the
conpany and its directors did not take an active role in the
proceedings in this court, the Board and the conpany did stand
by their decision to appoint the new directors at the hearing
before the notion judge and in this court, and the question of
who is to be involved in the Board' s decision-making process
continues to be of inportance to the CCAA proceedi ngs. Fromthe
reasons that followit will be e vident that in nmy view the
appeal has nerit.

[ 26] Leave to appeal is therefore granted.

Part IV -- The Appeal

The Positions of the Parties

[ 27] The appellants submt that,

(a) in exercising its discretion under the CCAA, the court is
not exercising its "inherent jurisdiction" as a superior
court;

(b) there is no jurisdiction under the CCAA to renove duly
el ected or appointed directors, notw thstandi ng the broad
di scretion provided by s. 11 of that Act; and that,

(c) even if there is jurisdiction, the notion judge erred:

(1) by relying upon the admnistrative |law test for
reasonabl e apprehension of bias in determ ning that the
directors should be renoved,;

(1i) by rejecting the application of the "business judgnent"
rule to the unani nous deci sion of the Board to appoint
two new directors; and,

(ti1) by concluding that Cearwater and Equilibrium the
sharehol ders with whom the appell ants are associ at ed,
were focussed solely on a short-terminvest nment
hori zon, w thout any evidence to that effect, and
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therefore concluding that there was a tangible risk
that the appellants would not be neutral and act in the
best interests of Stelco and all stakeholders in
carrying out their duties as directors.

[ 28] The respondents' argunents are rooted in fairness and
process. They say, first, that the appointnent of the
appel l ants as directors has poi soned the atnosphere of the CCAA
proceedi ngs and, second, that it threatens to underm ne the
even- handedness and integrity of the capital raising process,

t hus jeopardi zing the [pagel6] ability of the court at the end
of the day to approve any conprom se or arrangenent energing
fromthat process. The respondents contend that Farley J. had
jurisdiction to ensure the integrity of the CCAA process,
including the capital raising process Stelco had asked himto
approve, and that this court should not interfere with his
decision that it was necessary to renove Messrs. Wol | conbe and
Kei per fromthe Board in order to ensure the integrity of that
process. A judge exercising a supervisory function during a
CCAA proceeding is owed consi derabl e deference: Re Al gona Steel

Inc., [2001] O J. No. 1943, 25 CB.R (4th) 194 (C. A ), at para.

8.

[29] The crux of the respondents' concern is well-
articulated in the follow ng excerpt frompara. 72 of the
factumof the Retired Sal aried Beneficiaries:

The appoi ntnments of Kei per and Wol | conbe viol ated every
tenet of fairness in the restructuring process that is
supposed to lead to a plan of arrangenent. One stakehol der
group -- particular investnment funds that have acquired
Stel co shares during the CCAA itself -- have been provided
with privileged access to the capital raising process, and
voting seats on the Corporation's Board of Directors and
Restructuring Commttee. No other stakehol der has been
treated in renotely the sane way. To the contrary, the
salaried retirees have been conpl etely excluded fromthe
capital raising process and have no say whatsoever in the
Cor poration's deci sion-nmaki ng process.

[ 30] The respondents submt that fairness, and the perception
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of fairness, underpin the CCAA process, and depend upon
effective judicial supervision: see Re dynpia & York

Devel opnent Ltd. (1993), 12 OR (3d) 500, [1993] O J. No. 545
(Gen. Div.); Re Ivaco Inc., [2004] O J. No. 2483, 3 CB.R

(5th) 33 (S.C.J.), at paras. 15-16. The notion judge

reasonably decided to renove the appellants as directors in the
circunst ances, they say, and this court should not interfere.

Jurisdiction

[31] The notion judge concluded that he had the power to
rescind the appointnments of the two directors on the basis of
his "inherent jurisdiction" and "the discretion given to the
court pursuant to the CCAA'. He was not asked to, nor did he
attenpt to rest his jurisdiction on other statutory powers
inmported into the CCAA

[32] The CCAA is renedial legislation and is to be given a
liberal interpretation to facilitate its objectives: Babcock &
W/ cox Canada Ltd. (Re), [2000] OJ. No. 786, 5 B.L.R (3d) 75
(S.C.J.), at para. 11. See al so, Chef Ready Foods Ltd. v.

Hong Kong Bank of Canada, [1990] B.C.J. No. 2384, 4 C.B.R (3d)
311 (C A ), at p. 320 CB.R; Re Lehndorff General Partners
Ltd., [1993] OJ. No. 14, 17 CB. R (3d) 24 (Gen. Dv.).

[ pagel7 ] Courts have adopted this approach in the past to

rely on inherent jurisdiction, or alternatively on the broad
jurisdiction under s. 11 of the CCAA, as the source of judicial
power in a CCAA proceeding to "fill in the gaps" or to "put

fl esh on the bones" of that Act: see Re Dylex Ltd., [1995] QO J.
No. 595, 31 CB.R (3d) 106 (Gen. Div. (Commercial List)),
Royal OGak Mnes Inc. (Re), [1999] O J. No. 864, 7 C.B.R (4th)
293 (Gen. Div. (Commercial List); and Westar Mning Ltd. (Re),
[1992] B.C.J. No. 1360, 70 B.C.L.R (2d) 6 (S.C.).

[33] It is not necessary, for purposes of this appeal, to
determ ne whether inherent jurisdiction is excluded for al
supervi sory purposes under the CCAA, by reason of the existence
of the statutory discretionary reginme provided in that Act. In
nmy opi nion, however, the better viewis that in carrying out
his or her supervisory functions under the | egislation, the
judge is not exercising inherent jurisdiction but rather the
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statutory discretion provided by s. 11 of the CCAA and

suppl enmented by other statutory powers that nmay be inported
into the exercise of the s. 11 discretion fromother statutes
through s. 20 of the CCAA

| nherent jurisdiction

[34] Inherent jurisdiction is a power derived "fromthe very
nature of the court as a superior court of law', permtting the
court "to maintain its authority and to prevent its process
bei ng obstructed and abused". It enbodies the authority of the
judiciary to control its own process and the | awers and ot her
officials connected with the court and its process, in order
"to uphold, to protect and to fulfill the judicial function of
adm ni stering justice according to lawin a regular, orderly
and effective manner". See |.H Jacob, "The | nherent
Jurisdiction of the Court™ (1970) 23 Current Legal Problens
27-28. In Hal sbury's Laws of England, 4th ed. (London:

Lexi sNexis UK, 1973 -- ), vol. 37, at para. 14, the concept is
described as foll ows:

In sum it may be said that the inherent jurisdiction of the
court is a virile and viable doctrine, and has been defi ned
as being the reserve or fund of powers, a residual source of
powers, which the court may draw upon as necessary whenever
it is just or equitable to do so, in particularly to ensure
t he observation of the due process of law, to prevent

I nproper vexation or oppression, to do justice between the
parties and to secure a fair trial between them

[35] In spite of the expansive nature of this power, inherent
jurisdiction does not operate where Parlianent or the
| egislature has acted. As Farley J. noted in Royal Qak M nes,
supra, inherent jurisdictionis "not limtless; if the
| egi sl ati ve body has not left a functional gap or vacuum then
i nherent jurisdiction should [pagel8] not be brought into play”
(para. 4). See al so, Baxter Student Housing Ltd. v. Coll ege
Housi ng Co-operative Ltd., [1976] 2 S.C.R 475, 57 D.L.R (3d)
1, at p. 480 S CR; Rchtree Inc. (Re) (2005), 74 OR (3d)
174, [2005] O J. No. 251 (S.C.J.).
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[36] In the CCAA context, Parlianment has provided a statutory
framework to extend protection to a conpany while it holds its
creditors at bay and attenpts to negotiate a conprom sed pl an
of arrangenent that will enable it to energe and continue as a
vi abl e economic entity, thus benefiting society and the conpany
in the long run, along with the conpany's creditors,
shar ehol ders, enpl oyees and ot her stakeholders. The s. 11
discretion is the engine that drives this broad and flexible
statutory schene, and that for the nost part supplants the need
to resort to inherent jurisdiction. In that regard, | agree
with the comment of Newbury J.A in Cear Creek Contracting
Ltd. v. Skeena Cellulose Inc., [2003] B.C. J. No. 1335, 43
C.B.R (4th) 187 (C A), at para. 46, that:

the court is not exercising a power that arises from
its nature as a superior court of law, but is exercising the
di scretion given to it by the CCAA. ... This is the
di scretion, given by s. 11, to stay proceedi ngs agai nst the
debtor corporation and the discretion, given by s. 6, to
approve a plan which appears to be reasonable and fair, to be
in accord with the requirenments and objects of the statute,
and to make possible the continuation of the corporation as a
viable entity. It is these considerations the courts have
been concerned with in the cases di scussed above [ See Note 2
at the end of the docuemmt], rather than the integrity of
their own process.

[37] As Jacob observes, in his article "The |Inherent
Jurisdiction of the Court", supra, at p. 25:

The inherent jurisdiction of the court is a concept which
nmust be distinguished fromthe exercise of judicial

di scretion. These two concepts resenbl e each ot her,
particularly in their operation, and they often appear to
overlap, and are therefore sonetinmes confused the one with
the other. There is nevertheless a vital juridical

di stinction between jurisdiction and di scretion, which nust
al ways be observed.

[38] | do not nmean to suggest that inherent jurisdiction can
never apply in a CCAA context. The court retains the ability to
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control its own process, should the need arise. There is a

di stinction, however -- difficult as it may be to draw --
between the court's process wth respect to the restructuring,
on the one hand, and the course of action involving the
negoti ati ons and corporate actions acconpanying them which are
t he conpany's process, on the other hand. The court sinply
supervises the latter [pagel9 ]process through its ability to
stay, restrain or prohibit proceedi ngs agai nst the conpany
during the plan negotiation period "on such terns as it may

i npose” [See Note 3 at the end fo the docunent]. Hence the
better viewis that a judge is generally exercising the court's
statutory discretion under s. 11 of the Act when supervising a
CCAA proceeding. The order in this case could not be founded on
i nherent jurisdiction because it is designed to supervise the
conpany's process, not the court's process.

The section 11 discretion

[39] This appeal involves the scope of a supervisory judge's
di scretion under s. 11 of the CCAA in the context of corporate
gover nance deci sions made during the course of the plan
negoti ati ng and approval process and, in particular, whether
that discretion extends to the renoval of directors in that
environment. In ny view, the s. 11 discretion -- in spite of
its considerable breadth and flexibility -- does not permt the
exercise of such a power in and of itself. There nay be
situations where a judge in a CCAA proceedi ng woul d be
justified in ordering the renoval of directors pursuant to the
oppression renmedy provisions found in s. 241 of the Canada
Busi ness Corporation Act, RS. C 1985, c¢c. C44 ("CBCA"), and
inported into the exercise of the s. 11 discretion through s.
20 of the CCAA. However, this was not argued in the present
case, and the facts before the court would not justify the
renmoval of Messrs. Wol | conbe and Kei per on oppression renedy
gr ounds.

[ 40] The pertinent portions of s. 11 of the CCAA provide as
fol |l ows:

Powers of court
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11(1) Notw thstanding anything in the Bankruptcy and
| nsol vency Act or the Wnding-up Act, where an application is
made under this Act in respect of a conpany, the court, on
the application of any person interested in the matter, may,
subject to this Act, on notice to any other person or wthout
notice as it may see fit, make an order under this section

Initial application court orders

(3) Acourt may, on an initial application in respect of a
conpany, meke an order on such terns as it may inpose,
effective for such period as the court deens necessary not
exceeding thirty days.

(a) staying, until otherw se ordered by the court, al
proceedi ngs taken or that m ght be taken in respect
of the conpany under an Act referred to in
subsection (1); [page20]

(b) restraining, until otherw se ordered by the court,
further proceedings in any action, suit or
proceedi ng agai nst the conpany; and

(c) prohibiting, until otherwi se ordered by the court,
t he commencenent of or proceeding with any other
action, suit or proceedi ng agai nst the conpany.

O her than initial application court orders

(4) A court may, on an application in respect of a conpany
other than an initial application, nmake an order on such
terns as it may inpose,

(a) staying, until otherw se ordered by the court, for
such period as the court deens necessary, al
proceedi ngs taken or that m ght be taken in respect
of the conpany under an Act referred to in
subsection (1);
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(b) restraining, until otherw se ordered by the court,
further proceedings in any action, suit or
proceedi ng agai nst the conpany; and

(c) prohibiting, until otherwi se ordered by the court,
t he commencenent of or proceeding with any other
action, suit or proceedi ng agai nst the conpany.

Burden of proof on application

(6) The court shall not make an order under subsection (3)
or (4) unless

(a) the applicant satisfies the court that
ci rcunst ances exi st that make such an order
appropriate; and

(b) in the case of an order under subsection (4), the
applicant also satisfied the court that the
applicant has acted, and is acting, in good faith
and with due diligence.

[41] The rule of statutory interpretation that has now been
accepted by the Suprene Court of Canada, in such cases as R .
Sharpe, [2001] 1 S.C. R 45, [2001] S.C.J. No. 3, at para. 33,
and Ri zzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C. R 27, [1998]
S.C.J. No. 2, at para. 21, is articulated in E.A Driedger, The
Construction of Statutes, 2nd ed. (Toronto: Butterworths, 1983)
as follows:

Today, there is only one principle or approach, nanely, the
words of an Act are to be read in their entire context and in
their grammatical and ordinary sense harnoniously with the
schene of the Act, the object of the Act, and the intention
of Parliament.

See also Ruth Sullivan, Sullivan and Driedger on the
Construction of Statutes, 4th ed. (Toronto: Butterworths,
2002), at p. 262.
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[42] The interpretation of s. 11 advanced above is true to
these principles. It is consistent with the purpose and schene
of the CCAA, as articulated in para. 38 above, and with the
fact that corporate governance matters are dealt with in other
statutes. In addition, it honours the historical reluctance of
courts to intervene in such matters, or to second-guess the
busi ness deci sions [page2l | nmade by directors and officers in
the course of nmanagi ng the business and affairs of the
cor poration.

[43] M. Leon and M. Swan argue that matters relating to the
removal of directors do not fall within the court's discretion
under s. 11 because they fall outside of the paraneters of the
court's role in the restructuring process, in contrast to the
conpany's role in the restructuring process. The court's role
is defined by the "on such terns as nmay be inposed”
jurisdiction under subparas. 11(3)(a) -- (c) and 11(4)(a)

-- (c) of the CCAA to stay, or restrain, or prohibit
proceedi ngs agai nst the conpany during the "breathing space”
period for negotiations and a plan. | agree.

[44] What the court does under s. 11 is to establish the
boundaries of the playing field and act as a referee in the
process. The conpany's role in the restructuring, and that of
its stakeholders, is to work out a plan or conprom se that a
sufficient percentage of creditors wll accept and the court
w || approve and sanction. The corporate activities that take
pl ace in the course of the workout are governed by the
| egi slation and | egal principles that normally apply to such
activities. In the course of acting as referee, the court has
great |leeway, as Farley J. observed in Lehndorff, supra, at
para. 5, "to nmake order[s] so as to effectively maintain the
status quo in respect of an insolvent conpany while it attenpts
to gain the approval of its creditors for the proposed
conprom se or arrangenent which will be to the benefit of both
the conpany and its creditors”. But the s. 11 discretion is not
open-ended and unfettered. Its exercise nust be guided by the
schenme and object of the Act and by the |egal principles that
govern corporate |aw i ssues. Mreover, the court is not
entitled to usurp the role of the directors and managenent in
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conducting what are in substance the conpany's restructuring
efforts.

[45] Wth these principles in mnd, | turn to an anal ysis of
the various factors underlying the interpretation of the s. 11
di scretion.

[46] | start with the proposition that at conmon | aw
directors could not be renoved fromoffice during the termfor
whi ch they were el ected or appointed: London Finance Corp. Ltd.
v. Banking Service Corp. Ltd., [1922] O J. No. 378, 23 OWN.
138 (H.C.); Stephenson v. Vokes, [1896] O J. No. 191, 27 OR
691 (H.C. J.). The authority to renove nust therefore be found
in statute | aw

[47] In Canada, the CBCA and its provincial equivalents
govern the el ection, appointnment and renoval of directors, as
well as providing for their duties and responsibilities.
Sharehol ders el ect directors, but the directors may fill
vacanci es that occur on the board of directors pending a
further sharehol ders neeting: [page22] CBCA, ss. 106(3) and 111
[ See Note 4 at the end of the docunment]. The specific power to
remove directors is vested in the shareholders by s. 109(1) of

the CBCA. However, s. 241 enpowers the court -- where it finds
t hat oppression as therein defined exists -- to "make any
interimor final order it thinks fit", including (s. 241(3)(e))

"an order appointing directors in place of or in addition to al
or any of the directors then in office". This power has been
utilized to renove directors, but in very rare cases, and only
in circunmstances where there has been actual conduct rising to
the I evel of m sconduct required to trigger oppression renmedy
relief: see, for exanple, Catalyst Fund General Partner | Inc.
v. Hollinger Inc., [2004] OJ. No. 4722, 1 B.L.R (4th) 186
(S.CJ.).

[48] There is therefore a statutory schene under the CBCA
(and simlar provincial corporate |egislation) providing for
the el ection, appointnent and renoval of directors. Were
anot her applicable statute confers jurisdiction wth respect to
a matter, a broad and undefined discretion provided in one
statute cannot be used to supplant or override the other

2005 CanLll 8671 (ON CA)



94

applicable statute. There is no |legislative "gap" to fill. See
Baxt er Student Housing Ltd. v. College Housing Cooperative
Ltd., supra, at p. 480 SSC R ; Royal Gak Mnes Inc. (Re),
supra; and Richtree Inc. (Re), supra.

[49] At para. 7 of his reasons, the notion judge said:

The board is charged with the standard duty of "manage[ing],
[ sic] or supervising the managenent, of the business and
affairs of the corporation”: s. 102(1) CBCA. Odinarily the
Court will not interfere with the conposition of the board of
directors. However, if there is good and sufficient valid
reason to do so, then the Court nust not hesitate to do so to
correct a problem The directors should not be required to
constantly | ook over their shoulders for this would be the
sure recipe for board paral ysis which would be so detrinental
to a restructuring process; thus interested parties should
only initiate a notion where it is reasonably obvious that
there is a problem actual or poised to becone actual.

(Enmphasi s added)

[ 50] Respectfully, | see no authority in s. 11 of the CCAA
for the court to interfere with the conposition of a board of
directors on such a basis.

[ 51] Court renoval of directors is an exceptional renmedy, and
one that is rarely exercised in corporate law. This reluctance
is rooted in the historical unw llingness of courts to
interfere with the internal managenent of corporate affairs and
in the court's well-established deference to decisions nade by
directors and officers in [page23] the exercise of their
busi ness judgnent when managi ng the business and affairs of the
corporation. These factors al so bolster the view that where the
CCAA is silent on the issue, the court should not read into the
s. 11 discretion an extraordinary power -- which the courts are
disinclined to exercise in any event -- except to the extent
that that power may be introduced through the application of
other legislation, and on the sane principles that apply to the
application of the provisions of the other |egislation.
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The oppression renedy gateway

[ 52] The fact that s. 11 does not itself provide the
authority for a CCAA judge to order the renoval of directors
does not nean that the supervising judge is powerless to nmake
such an order, however. Section 20 of the CCAA offers a gateway
to the oppression renmedy and ot her provisions of the CBCA and
simlar provincial statutes. Section 20 states:

20. The provisions of this Act may be applied together with
the provisions of any Act of Parlianment or of the |egislature
of any province that authorizes or makes provision for the
sanction of conprom ses or arrangenents between a conpany and
its sharehol ders or any class of them

[53] The CBCA is legislation that "makes provision for the
sanction of conprom ses or arrangenents between a conpany and
its sharehol ders or any class of thenm'. Accordingly, the powers
of a judge under s. 11 of the CCAA may be applied together with
the provisions of the CBCA, including the oppression renedy
provisions of that statute. | do not read s. 20 as |imting the
application of outside legislation to the provisions of such
| egi sl ation dealing specifically with the sanctioning of
conprom ses and arrangenents between the conpany and its
shar ehol ders. The grammatical structure of s. 20 nmandates a
broader interpretation and the oppression remedy is, therefore,
avail able to a supervising judge in appropriate circunstances.

[54] | do not accept the respondents' argunent that the
nmotion judge had the authority to order the renoval of the
appel lants by virtue of the power contained in s. 145(2)(b) of
the CBCA to make an order "declaring the result of the disputed
el ection or appointnent” of directors. In ny view, s. 145
relates to the procedures underlying disputed el ections or
appoi ntnents, and not to disputes over the conposition of the
board of directors itself. Here, it is conceded that the
appoi nt nent of Messrs. Whol | conbe and Kei per as directors
conplied with all relevant statutory requirenments. Farley J.
quite properly did not seek to base his jurisdiction on any
such authority. [page24 ]
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The | evel of conduct required

[ 55] Colin Canpbell J. recently invoked the oppression renedy
to renpove directors, w thout appointing anyone in their place,
in Catal yst Fund General Partner | Inc. v. Hollinger Inc.,
supra. The bar is high. In reviewng the applicable | aw, C
Campbell J. said (para. 68):

Director renoval is an extraordinary remedy and certainly
shoul d be inposed nost sparingly. As a starting point, |
accept the basic proposition set out in Peterson, "Sharehol der
Renedies in Canada". [See Note 5 at the end of the docunent]

SS. 18.172 Renoving and appointing directors to the board
is an extrenme formof judicial intervention. The board of
directors is elected by the sharehol ders, vested with the
power to manage the corporation, and appoints the officers
of the conmpany who undertake to conduct the day-to-day
affairs of the corporation. [Footnote omtted.] It is clear
that the board of directors has control over policynmaking
and managenent of the corporation. By tanpering with a
board, a court directly affects the managenent of the
corporation. |If a reasonabl e bal ance between protection of
cor porate stakeholders and the freedom of managenent to
conduct the affairs of the business in an efficient manner
is desired, altering the board of directors should be a
measure of | ast resort. The order could be suitable where
the continuing presence of the incunbent directors is
harnful to both the conpany and the interests of corporate
st akehol ders, and where the appoi ntnent of a new director
or directors would renedy the oppressive conduct wthout a
receiver or receiver-nmanager.

(Enmphasi s added)

[56] C. Canpbell J. found that the continued invol vement of
t he Ravel ston directors in the Hollinger situation would
"significantly inpede" the interests of the public sharehol ders
and that those directors were "notivated by putting their
interests first, not those of the conpany" (paras. 82-83). The
evidence in this case is far fromreaching any such benchmark,
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however, and the record woul d not support a finding of
oppression, even if one had been sought.

[ 57] Everyone accepts that there is no evidence the

appel I ants have conducted thensel ves, as directors -- in which
capacity they participated over two days in the bid
consi deration exercise -- in anything but a neutral fashion,

having regard to the best interests of Stelco and all of the

st akehol ders. The notion judge acknow edged that the appellants
"may well conduct thensel ves beyond reproach". However, he
sinply decided there was a risk -- a reasonabl e apprehensi on

-- that Messrs. Woll conbe and Kei per would not live up to
their obligations to be neutral in the future. [page25]

[ 58] The risk or apprehension appears to have been founded
essentially on three things: (1) the earlier public statenents
made by M. Kei per about "mexi m zing sharehol der val ue"; (2)

t he conduct of Cearwater and Equilibriumin criticizing and
opposing the Stal king Horse Bid; and (3) the notion judge's
opinion that C earwater and Equilibrium-- the sharehol ders
represented by the appellants on the Board -- had a "vision"”
that "usually does not enconpass any significant concern for
the long-term conpetitiveness and viability of an energing
corporation”, as a result of which the appellants would
approach their directors' duties looking to liquidate their
shares on the basis of a "short-term hold" rather than with the
best interests of Stelco in mnd. The notion judge transposed

t hese concerns into anticipated predi sposed conduct on the part
of the appellants as directors, despite their apparent
understanding of their duties as directors and their assurances
that they would act in the best interests of Stelco. He
therefore concluded that "the risk to the process and to Stelco
inits emergence [was] sinply too great to risk the wait and
see approach".

[59] Directors have obligations under s. 122(1) of the CBCA
(a) to act honestly and in good faith with a viewto the
best interest of the corporation (the "statutory fiduciary
duty" obligation), and (b) to exercise the care, diligence and
skill that a reasonably prudent person would exercise in
conpar abl e circunstances (the "duty of care" obligation). They
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are al so subject to control under the oppression renmedy
provisions of s. 241. The general nature of these duties does
not change when the conpany approaches, or finds itself in,

i nsol vency: Peoples Departnment Stores Inc. (Trustee of) v.
Wse, [2004] 3 S.C. R 461, [2004] S.C.J. No. 64, at paras.
42-49.

[60] I n Peoples the Supreme Court noted that "the interests
of the corporation are not to be confused with the interests of
the creditors or those of any other stakehol ders" (para. 43),
but al so accepted "as an accurate statenment of the law that in
determ ning whether [directors] are acting with a viewto the
best interests of the corporation it may be legitimte, given
all the circunstances of a given case, for the board of
directors to consider, inter alia, the interests of
shar ehol ders, enpl oyees, suppliers, creditors, consuners,
governnments and the environnment" (para. 42). Inportantly as
well -- in the context of "the shifting interest and incentives
of sharehol ders and creditors"” -- the court stated (para. 47):

In resolving these conpeting interests, it is incunbent upon
the directors to act honestly and in good faith with a view
to the best interests of the corporation. In using their
skills for the benefit of the corporation when it is in
troubled waters financially, the directors nmust be careful to
attenpt to act in [page26 J]its best interests by creating a
"better" corporation, and not to favour the interests of any
one group of stakehol ders.

[61] In determ ning whether directors have fallen foul of
t hose obligations, however, nore than sone risk of anticipated
m sconduct is required before the court can inpose the
extraordinary renedy of renoving a director fromhis or her
duly el ected or appointed office. Although the notion judge
concluded that there was a risk of harmto the Stelco process
if Messrs. Woll conbe and Kei per remained as directors, he did
not assess the level of that risk. The record does not support
a finding that there was a sufficient risk of sufficient
m sconduct to warrant a concl usion of oppression. The notion
j udge was not asked to make such a finding, and he did not do
so.
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[ 62] The respondents argue that this court should not
interfere with the decision of the notion judge on grounds of
deference. They point out that the notion judge has been case-
managi ng the restructuring of Stelco under the CCAA for over
14 nmonths and is intimately famliar with the circunstances of
Stelco as it seeks to restructure itself and enmerge from court
prot ection.

[63] There is no question that the decisions of judges acting
in a supervisory role under the CCAA, and particularly those of
experienced comercial list judges, are entitled to great
deference: see Algoma Steel Inc. v. Union Gas Ltd. (2003), 63
OR (3d) 78, [2003] OJ. No. 71 (C A ), at para. 16. The
di scretion nust be exercised judicially and in accordance with
the principles governing its operation. Here, respectfully, the
notion judge m sconstrued his authority, and nmade an order that
he was not enpowered to make in the circunstances.

[ 64] The appellants argued that the notion judge nmade a
nunber of findings wthout any evidence to support them @G ven
my decision with respect to jurisdiction, it is not necessary
for me to address that issue.

The busi ness judgnent rule

[ 65] The appellants argue as well that the notion judge erred
in failing to defer to the unani nous decision of the Stelco
directors in deciding to appoint themto the Stelco Board. It
is well-established that judges supervising restructuring
proceedi ngs -- and courts in general -- will be very hesitant
to second-guess the busi ness decisions of directors and
managenent. As the Suprene Court of Canada said in Peoples,
supra, at para. 67

Courts are ill-suited and should be reluctant to second-guess
t he application of business expertise to the considerations
that are involved in corporate decision nmaking ... [page27]

[66] In Brant Investnents Ltd. v. KeepRite Inc. (1991), 3
OR (3d) 289, [1991] OJ. No. 683 (C.A), at p. 320 OR, this

2005 CanLll 8671 (ON CA)



100

court adopted the followi ng statenent by the trial judge,
Ander son J.

Busi ness deci si ons, honestly made, should not be subjected to
m croscopi ¢ exam nation. There should be no interference

si nply because a decision is unpopular with the mnority. [See
Note 6 at the end of the docunent]

[67] McKinlay J.A. then went on to say [at p. 320 OR ]:

There can be no doubt that on an application under s. 234 [ See
Note 7 at the end of the docunent] the trial judge is required
to consider the nature of the inpugned acts and the nethod in
whi ch they were carried out. That does not nmeant that the
trial judge should substitute his own business judgnent for
that of managers, directors, or a commttee such as the one
involved in assessing this transaction. Indeed, it would
generally be inpossible for himto do so, regardless of the
anount of evidence before him He is dealing with the matter
at a different tinme and place; it is unlikely that he wll
have the background know edge and expertise of the individuals
i nvol ved; he could have little or no know edge of the
background and skills of the persons who would be carrying out
any proposed plan; and it is unlikely that he woul d have any
know edge of the specialized market in which the corporation
operated. In short, he does not know enough to nake the

busi ness deci si on required.

[ 68] Al though a judge supervising a CCAA proceedi ng devel ops
a certain "feel" for the corporate dynam cs and a certain sense
of direction for the restructuring, this caution is worth
keeping in mnd. See also Cear Creek Contracting Ltd. v.
Skeena Cel lul ose Inc., supra; Samm Atlas Inc. (Re), [1998]

O J. No. 1089, 3 CB.R (4th) 171 (Gen. Dv.); Aynpia & York
Devel opments Ltd. (Re), supra; Re Alberta Pacific Term nals
Ltd., [1991] B.C.J. No. 1065, 8 CB.R (4th) 99 (S.C.). The
court is not catapulted into the shoes of the board of
directors, or into the seat of the chair of the board, when
acting in its supervisory role in the restructuring.

[69] Here, the notion judge was alive to the "business
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judgnent” dinension in the situation he faced. He distingui shed
the application of the rule fromthe circunstances, however,
stating at para. 18 of his reasons:

Wth respect | do not see the present situation as involving
t he "managenent of the business and affairs of the
corporation", but rather as a quasi-constitutional aspect of
the corporation entrusted albeit to the Board pursuant to s.
111(1) of the CBCA. | agree that where a board is actually
engaged in the business of a judgnent situation, the board
shoul d be given appropriate deference. However, to the
contrary in this situation, | do not see it as a [ pageZ28
]situation calling for (as asserted) nore deference, but

rat her considerably less than that. Wth regard to this

deci sion of the Board having inpact upon the capital raising
process, as | conclude it would, then simlarly deference
ought not to be given.

[70] | do not see the distinction between the directors
role in "the managenent of the business and affairs of the
corporation" (CBCA, s. 102) -- which describes the directors

overall responsibilities -- and their role with respect to a
"quasi-constitutional aspect of the corporation"” (i.e., in
filling out the conposition of the board of directors in the

event of a vacancy). The "affairs" of the corporation are
defined in s. 2 of the CBCA as neaning "the relationshi ps anong
a corporation, its affiliates and the sharehol ders, directors
and officers of such bodies corporate but does not include the
busi ness carried on by such bodies corporate". Corporate
governance decisions relate directly to such rel ati onshi ps and
are at the heart of the Board's business decision-making role
regardi ng the corporation's business and affairs. The dynam cs
of such decisions, and the intricate bal ancing of conpeting
interests and other corporate-related factors that goes into
maki ng them are no nore within the purview of the court's
know edge and expertise than other business decisions, and they
deserve the sane deferential approach. Respectfully, the notion
judge erred in declining to give effect to the business
judgnent rule in the circunstances of this case.

[71] This is not to say that the conduct of the Board in
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appoi nting the appellants as directors may never cone under
review by the supervising judge. The court nust ultimtely
approve and sanction the plan of conprom se or arrangenent as
finally negotiated and accepted by the conpany and its
creditors and stakehol ders. The plan nust be found to be fair
and reasonabl e before it can be sanctioned. If the Board's
deci sion to appoint the appellants has sonehow so tainted the
capital raising process that those criteria are not net, any
eventual plan that is put forward wll fail.

[ 72] The respondents submt that it makes no sense for the
court to have jurisdiction to declare the process flawed only
after the process has run its course. Such an approach to the
restructuring process would be inefficient and a waste of
resources. Wiile there is sonme nerit in this argunent, the
court cannot grant itself jurisdiction where it does not exist.
Moreover, there are a plethora of checks and bal ances in the
negoti ating process itself that noderate the risk of the

process becomng irretrievably tainted in this fashion -- not
the least of which is the restraining effect of the prospect of
such a consequence. | do not think that this argunent can
prevail. In addition, the court at all times retains its broad
and [page29] flexible supervisory jurisdiction -- a
jurisdiction which feeds the creativity that nmakes the CCAA
work so well -- in order to address fairness and process

concerns along the way. This case relates only to the court's
exceptional power to order the renoval of di rectors.

The reasonabl e apprehensi on of bias anal ogy

[ 73] I n exercising what he saw as his discretion to renove
the appellants as directors, the notion judge thought it would
be useful to "borrow the concept of reasonabl e apprehension of
bias ... with suitable adjustnents for the nature of the
deci si on nmaki ng i nvol ved" (para. 8). He stressed that "there
was absolutely no allegation against [M. Wollconbe and M.
Kei per] of any actual aebias' or its equivalent"” (para. 8). He
acknow edged that neither was alleged to have done anything
wrong since their appointnents as directors, and that at the
time of their appointnents the appellants had confirned to the
Board that they understood and woul d abi de by their duties and
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responsibilities as directors, including the responsibility to
act in the best interests of the corporation and not in their
own interests as shareholders. In the end, however, he

concl uded that because of their prior public statenents that
they intended to "pursue efforts to maxi m ze sharehol der val ue
at Stelco", and because of the nature of their business and the
way in which they had been accunmul ating their sharehol di ng
position during the restructuring, and because of their |inkage
to 40 per cent of the comon sharehol ders, there was a risk
that the appellants woul d not conduct thenselves in a neutral
fashion in the best interests of the corporation as directors.

[74] In my view, the adm nistrative |aw notion of
apprehension of bias is foreign to the principles that govern
the el ection, appointnent and renoval of directors, and to
cor porate governance considerations in general. Apprehension of
bias is a concept that ordinarily applies to those who preside
over judicial or quasi-judicial decision-making bodies, such as
courts, admnistrative tribunals or arbitration boards. Its
application is inapposite in the business decision-nmnmaking
context of corporate |law. There is nothing in the CBCA or other
corporate |legislation that envisages the screening of directors
in advance for their ability to act neutrally, in the best
interests of the corporation, as a prerequisite for
appoi nt nent .

[ 75] Instead, the conduct of directors is governed by their
common | aw and statutory obligations to act honestly and in
good faith with a viewto the best interests of the
corporation, and to exercise the care, diligence and skill that
a reasonably [page30 ] prudent person would exercise in
conpar abl e circunstances (CBCA, s. 122(1)(a) and (b)). The
directors also have fiduciary obligations to the corporation,
and they are liable to oppression renedy proceedings in
appropriate circunstances. These renedies are available to
aggrieved conpl ainants -- including the respondents in this
case -- but they depend for their applicability on the director
havi ng engaged in conduct justifying the inposition of a
remedy.

[76] If the respondents are correct, and reasonable
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apprehension that directors may not act neutrally because they
are aligned with a particular group of sharehol ders or

st akehol ders is sufficient for renoval, all nom nee directors

i n Canadi an corporations, and all managenent directors, would
automatically be disqualified fromserving. No one suggests
this should be the case. Moreover, as lacobucci J. noted in
Blair v. Consolidated Enfield Corp., [1995] 4 SSC R 5, [1995]
S.C.J. No. 29, at para. 35, "persons are assuned to act in good
faith unl ess proven otherwi se". Wth respect, the notion judge
approached the circunstances before himfromexactly the
opposite direction. It is commonpl ace in corporate/ comrercial
affairs that there are connections between directors and

vari ous stakeholders and that conflicts will exist fromtinme to
time. Even where there are conflicts of interest, however,
directors are not renmoved fromthe board of directors; they are
sinply obliged to disclose the conflict and, in appropriate
cases, to abstain fromvoting. The issue to be determned is
not whether there is a connection between a director and ot her
shar ehol ders or stakehol ders, but rather whether there has been
sonme conduct on the part of the director that will justify the
inposition of a corrective sanction. An apprehension of bias
approach does not fit this sort of analysis.

Part V -- Disposition

[ 77] For the foregoing reasons, then, | amsatisfied that the
nmotion judge erred in declaring the appoi nt nent of Messrs.
Wool | conbe and Kei per as directors of Stelco of no force and

ef fect.

[78] | would grant |eave to appeal, allow the appeal and set
aside the order of Farley J. dated February 25, 2005.

[ 79] Counsel have agreed that there shall be no costs of the
appeal .

Order accordingly.

[ page31]

Not es
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Note 1: R S.C. 1985, c. C- 36, as anended.

Note 2: The reference is to the decisions in Dyle, Royal Qak
M nes and Westar, cited above.

Note 3: See para. 43, infra, where | elaborate on this
deci si on.

Note 4: It is the latter authority that the directors of
Stel co exerci sed when appointing the appellants to the Stel co

Boar d.

Note 5: Dennis H. Peterson, Sharehol der Renedi es i n Canada,

| oosel eaf (Markham LexisNexis -- Butterworths, 1989), at 18-47.

Note 6:Or, | would add, unpopular with other stakehol ders.

Note 7: Now s. 241.
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