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          Court File No. 23-00699432-00CL   
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

B E T W E E N: 
 

MARSHALLZEHR GROUP INC. 
Applicant 

 
- and - 

 
 

2557386 ONTARIO INC. and 2363823 ONTARIO INC.  
o/a MARIMAN HOMES  

 
Respondents 

 
 

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY 
ACT, R.S.C. 1985, c. B-3, AS AMENDED, AND SECTION 101 OF THE COURTS OF 

JUSTICE ACT, R.S.O. 1990, c. C.43, AS AMENDED 
 

 
AFFIDAVIT OF CECIL HAYES 

(sworn January 16, 2024) 

I, Cecil Hayes, of the City of Waterloo, in the Province of Ontario, MAKE OATH AND 

SAY AS FOLLOWS: 

1. I am the President of the Applicant, MarshallZehr Group Inc. (the “Lender”). The facts set 

forth herein are within my personal knowledge or determined from the face of the documents 

attached hereto as exhibits and from information and advice provided to me by others. When 

matters deposed to herein are based upon information and advice from others, I believe same to be 

true. 
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2. This affidavit is sworn in support of the application by the Lender for the appointment of 

KSV Restructuring Inc. as receiver (“Receiver”) over the property, assets, and undertakings of the 

Respondents, 2557386 Ontario Inc. (“255”) and 2363823 Ontario Inc. o/a Mariman Homes 

(“Mariman Homes”, and together with 255, the “Respondents”) and as a supplement to my 

Affidavit sworn on May 15, 2023.  

Receivership Application and Settlement 

3. 255 is the registered owner of approximately 70 acres of land in Haldimand, Ontario (the 

“Property”), acquired for the purpose of developing and constructing a development of 66 

detached custom estate homes now known as “Grand York Estates”. 

4. The hearing of this receivership application was originally scheduled to be heard on May 

23, 2023. Shortly prior to the hearing of the receivership application, the Lender and the 

Respondents engaged in discussions regarding a forbearance agreement. The hearing of the 

receivership application was adjourned to June 15, 2023 to allow the parties time to negotiate a 

settlement and a forbearance agreement. 

5. The Lender and the Respondents, among others, entered into the Settlement Agreement 

dated June 5, 2023, a copy of which is attached hereto as Exhibit “A” (the “Settlement 

Agreement”). Pursuant to the terms of the Settlement Agreement, the parties agreed, among other 

things, that: 

(a) the balance of the amounts owing by the Respondents to the Lender will be repaid 

in full by no later than 2:00 pm on October 30, 2023 (the “Forbearance 

Termination Date”);  
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(b) failure to repay the balance owing to the Lender by the Forbearance Termination 

Date constitutes an Event of Default under the Settlement Agreement; 

(c) the Respondents consent to the issuance of the receivership order in the form 

included in the Receivership Application record and attached to the Settlement 

Agreement as Schedule B (the “Consent”); and 

(d) the Consent may be utilized by the Lender at any time after the occurrence of an 

Event of Default and the Respondents agree not to contest the appointment of the 

Receiver on any basis whatsoever and to take no step or action that may in any way 

delay or interfere with the appointment of the Receiver.  

6. On June 15, 2023, the parties attended before Justice Kimmel to advise of the forbearance 

agreement. Attached hereto as Exhibit “B” is a copy of Her Honour’s Endorsement dated June 

15, 2023 adjourning the receivership application sine die.  

7. On October 13, 2023, the Lender received notice that VanRooyen Earthmoving Ltd. (the 

“Lien Claimant”) registered a lien against the Property in the amount of $1,709,901.54 (the 

“Lien”). A copy of this correspondence is attached hereto as Exhibit “C”. 

8. On October 30, 2023, the Lien Claimant commenced a claim against 255 and the Lender 

for recovery of the amounts owing under the Lien. A copy of the Claim is attached hereto as 

Exhibit “D”. 

9. The Respondents did not repay the amounts owing to the Lenders by the Forbearance 

Termination Date or at all. There is no evidence that the Respondents have the ability to repay the 

amounts owing to the Lender and address the Lien.    
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THIS IS EXHIBIT “A” TO THE 
AFFIDAVIT OF CECIL HAYES 

SWORN BEFORE ME THIS 16TH   
DAY OF JANUARY, 2023 

 
 
 

_________________________________ 
A Commissioner Etc. 
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THIS IS EXHIBIT “B” TO THE 
AFFIDAVIT OF CECIL HAYES 

SWORN BEFORE ME THIS 16TH   
DAY OF JANUARY, 2023 

 
 
 

_________________________________ 
A Commissioner Etc. 

 
 

 

  



 

 

 
ONTARIO SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

COUNSEL SLIP/ENDORSEMENT 
 

COURT FILE NO.: CV-23-00699432-00CL DATE: 15 June 2023 
 

 

TITLE OF PROCEEDING: MARSHALLZHER GROUP INC. v. 2557386 ONTARIO INC 
AND 2363823 ONTARIO INC. 

  KIMMEL   

 

PARTICIPANT INFORMATION 
 

For Plaintiff, Applicant, Moving Party, Crown: 

Name of Person Appearing Name of Party Contact Info 
Laura Culleton MarshallZehr Group Inc.  laura@chaitons.com 
   

 

For Defendant, Respondent, Responding Party, Defence: 

Name of Person Appearing Name of Party Contact Info 
Jennifer Vrancic 
 

2557386 Ontario Inc. and 
2363823 Ontario Inc. 
 

jvrancic@shlaw.ca 

   
 

For Other, Self-Represented: 

Name of Person Appearing Name of Party Contact Info 
    
   
   
   

 

 

NO. ON LIST:  
 
  1 



 

 

ENDORSEMENT OF JUSTICE KIMMEL: 

1. Since this application was originally returnable on May 23, 2023, the parties have been working on a 
forebearance agreement.  The matter has been adjourned a few times.  The parties made good use of that 
time and advised the court today that a forebearance agreement has been agreed to. 

2. One of the terms of the forebearance agreement is that the debtors have consented to the appointment of 
a receiver in the event of their default under that agreement.   

3. On consent, this receivership application is adjourned sine die. 
 

 
KIMMEL J. 
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THIS IS EXHIBIT “C” TO THE 
AFFIDAVIT OF CECIL HAYES 

SWORN BEFORE ME THIS 16TH   
DAY OF JANUARY, 2023 

 
 
 

_________________________________ 
A Commissioner Etc. 
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THIS IS EXHIBIT “D” TO THE 
AFFIDAVIT OF CECIL HAYES 

SWORN BEFORE ME THIS 16TH   
DAY OF JANUARY, 2023 

 
 
 

_________________________________ 
A Commissioner Etc. 

 
 

 

 

 

 



 

Court File No.:

ONTARIO 
SUPERIOR COURT OF JUSTICE 

IN THE MATTER of the Construction Act, RSO 1990, c. C.30, as amended 

B E T W E E N :  

VANROOYEN EARTHMOVING LTD. 
Plaintiff

- and - 

2557386 ONTARIO INC. and MARSHALLZEHR GROUP INC. 
Defendants

STATEMENT OF CLAIM

TO THE DEFENDANTS

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the 
plaintiff.  The claim made against you is set out in the following pages.

IF YOU WISH TO DEFEND THIS PROCEEDING, you or an Ontario lawyer 
acting for you must prepare a statement of defence in Form 18A prescribed by the Rules 
of Civil Procedure, serve it on the plaintiff’s lawyer or, where the plaintiff does not have 
a lawyer, serve it on the plaintiff, and file it, with proof of service, in this court office, 
WITHIN TWENTY DAYS after this statement of claim is served on you, if you are served 
in Ontario. 

If you are served in another province or territory of Canada or in the United States 
of America, the period for serving and filing your statement of defence is forty days.  If 
you are served outside Canada and the United States of America, the period is sixty days.

Instead of serving and filing a statement of defence, you may serve and file a notice 
of intent to defend in Form 18B prescribed by the Rules of Civil Procedure.  This will 
entitle you to ten more days within which to serve and file your statement of defence. 

IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE 
GIVEN AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE 
TO YOU. IF YOU WISH TO DEFEND THIS PROCEEDING BUT ARE UNABLE TO 
PAY LEGAL FEES, LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING 
A LOCAL LEGAL AID OFFICE. 

IF YOU PAY THE PLAINTIFF’S CLAIM, and $2,500.00 for costs, within the 
time for serving and filing your statement of defence, you may move to have this 
proceeding dismissed by the court.  If you believe the amount claimed for costs is 
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excessive, you may pay the plaintiff’s claim and $400.00 for costs and have the costs 
assessed by the court. 

TAKE NOTICE: THIS ACTION WILL AUTOMATICALLY BE DISMISSED if 
it has not been set down for trial or terminated by any means within five years after the 
action was commenced unless otherwise ordered by the court.

Date: October , 2023 Issued by
Local registrar

Address of
court office

55 Munsee St. N.,
Cayuga, ON  N0A 1E0

TO: 2557386 Ontario Inc.  
314 Rexford Drive 
Hamilton, ON  L8W 1P5 

AND TO: MarshallZehr Group Inc. 
412 Albert St., Suite 100 
Waterloo, ON N2L 3V3 
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CLAIM

1. The plaintiff claims:

(a) Damages in the amount of $1,709,901.54;  

(b) A declaration that the Plaintiff’s claim for lien, registered against the title 

to the lands and premises described in Schedule “A” herein, and bearing 

instrument number CH128011 on August 17, 2023, in the Land Registry 

Office for the Land Titles Division of Haldimand (No. 18) (“Claim for 

Lien”), is a valid claim for lien; 

(c) An order that in default of payment by the defendants, or any of them, of 

$1,709,901.54, plus interest and costs, all the estate and interest of the 

defendants in the lands described in the Property be sold and the proceeds 

applied toward payment of the plaintiff’s claim as under the Construction 

Act, R.S.O. 1990, c. C.30, as amended;

(d) Priority over the full mortgage of the defendant, MarshallZehr Group Inc., 

or, in the alternative, any one or more of the following:

(i) priority over the mortgage for any deficiency in the holdbacks 

required to be retained by the owner; 

(ii) priority over the mortgage to the extent of any unadvanced portions 

thereof;

(iii) priority over the mortgage to the extent of any advance made when 

there was a preserved or perfected lien against the lands and 
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premises described in Schedule “A”, or after receipt of written 

notice of a lien; and/or

(iv) if the mortgage is a prior mortgage under the Construction Act, 

priority over the mortgage if any portion advanced exceeded the 

actual value of the premises when the first lien arose;

(e) For the purposes aforesaid and for all other purposes, that all proper 

directions be given, enquiries made and accounts taken; 

(f) Pre-judgment and post-judgment interest at the rates prescribed by the 

Courts of Justice Act, RSO 1990, c. C.43 as amended; 

(g) Costs of this action on a substantial indemnity basis; and

(h) Such further and other relief as this Honourable Court deems just. 

The Parties 

2. The plaintiff, VanRooyen Earthmoving Ltd. (the “Contractor”) is an Ontario 

corporation with its head office located in Woodstock, Ontario. 

3. The defendant, 2557386 Ontario Inc. (the “Owner”) is an Ontario corporation with 

its head office located in Hamilton, Ontario, and the registered owners of the lands 

which are subject of the Claim for Lien, such lands and premises being more 

particularly described in Schedule "A” attached hereto (the “Property”). 

4. The defendant, MarshallZehr Group Inc. (“MarshallZehr”), is an Ontario 

corporation with its head office in Waterloo, Ontario. MarshallZehr holds a 

mortgage on the Property.

The Contract and Work
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5. On or about October 27, 2022, the Owner contracted the Contractor, to perform 

site preparation and grading (the “Contract”) to the project referred to as Grand 

York Estates, in Haldimand County (the “Project”). The Contract price was 

$1,906,175.42.

6. The Contractor provided its labour and materials to the Property between April 14, 

2023, and June 26, 2023.  

7. The Contractor submitted the following invoices for progress payments in 

accordance with the Contract and work performed (the “Invoices”): 

(a) Invoice No. 2749, dated May 1, 2023, in the amount of $279,553.06; 

(b) Invoice No. 2768, dated June 5, 2023, in the amount of $814,609.37; and 

(c) Invoice No. 2795, dated July 5, 2023, in the amount of $444,748.95. 

8. Progress payments for each of the Invoices has been approved by the project 

administrator/payment certifier. 

9. On or about June 9, 2023, the Contractor was provided two cheques, each post-

dated to June 12, 2023, which purported to make payment of Invoice Nos. 2749 

and 2768.

10. On or about September 13, 2023, the Contractor attempted to deposit the cheques. 

On or about September 15, 2023, the cheque for payment of Invoice No. 2749 was 

returned due to stopped payment, and the cheque for payment of Invoice No. 2768 

was returned due to insufficient funds.  

11. The Owner has failed, neglected, or refused to pay the Invoices.
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12. The sum owing from the Owner to the Contractor pursuant to the Invoices, plus 

holdback, in the amount of $170,990.15, previously deducted from the Invoices,

is $1,709,901.54. 

13. The Contractor is not aware if holdbacks as defined in the Construction Act were 

held or maintained by the defendants. 

The Plaintiff’s Construction Lien  

14. By providing its labour, services, supplies and materials to the Property, the 

Contractor became and is entitled to a construction lien against the interests of the 

defendants, in the amount of $1,709,901.54, under the Construction Act.

15. On August 17, 2023, the Contractor registered its Claim for Lien. A copy is 

attached as Schedule “B” to this Statement of Claim.

16. The services and materials supplied by the Contractor were furnished on behalf of, 

upon the credit of, for the direct benefit of and the privity and consent of the 

Owner, and that the estate and interest of the defendants are subject to the Claim 

for Lien. 

The Mortgage to MarshallZehr

17. On June 30, 2022, a mortgage in favour of MarshallZehr for $35,000,000.00 was 

registered as Instrument No. CH118769 (the “Mortgage”) against the Property. 

The Contractor submits that the Mortgage was taken by MarshallZehr to secure 

the financing of improvements to the Property and/or the Project. The Contractor’s 

Claim for Lien has priority over the Mortgage to the extent: 
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(a) of any deficiencies in the holdback required to be retained under the 

Construction Act;  

(b) that any advances under the Mortgage exceeded the actual value of the 

Property when the Claim for Lien arose; and

(c) that any advances under the Mortgage were made after MarshallZehr had 

notice of the Claim for Lien.  

Damages 

18. The Owner breached the Contract by failing, neglecting, or refusing to pay the 

Contractor the amounts owing under the Contract and Invoices in the amount of 

$1,709,901.54. 

19. The Owner requested that the Contractor provide the services and materials to the 

Project including any changes to scope, scheduling, extra work, among other 

changes, and accepted the services and materials knowing they were not rendered 

gratuitously.  

20. Further, or in the alternative, the Owner has been unjustly enriched by the value of 

the services and materials supplied by the Contractor, in the amount of 

$1,709,901.54, to the detriment of the Contractor, for which there is no juristic 

reason. The Contractor relies upon the doctrine of unjust enrichment and/or 

quantum meruit and/or quantum valebant. 

21. The Contractor proposes that this action be tried in Cayuga, Ontario. 
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October , 2023 Siskinds LLP 
275 Dundas Street, Unit 1 
London, ON N6B 3L1 

Daniel J. MacKeigan LSO#: 42564R 
dan.mackeigan@siskinds.com 
Tel: 519-660-7852 

Lawyers for the Plaintiff
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Schedule “A”

Legal Description of the Property:

PIN: 38148 - 0128LT 

Description: PART WARNER NELLES TRACT DESIGNATED AS PART 1, 18R-
7058; SAVE &EXCEPT PART 1, 18R-7281; T/W EASEMENT OVER PART 2, 18R-
7058 AS INHC252899; TOWNSHIP OF SENECA; HALDIMAND COUNTY  

Address: YORK





5657288 

Schedule 

Name and address of person to whom lien claimant supplied services or materials: 

1. 2557386 Ontario Inc. 
 314 Rexford Drive 
 Hamilton, ON L8W 1P5 

2. 2363823 Ontario Inc. o/a Mariman Homes 
 558 Upper Gage Avenue, 363 
 Hamilton, ON L8V 4J6 
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