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COURT FILE NO.: 31-2943175  

 
ONTARIO 

SUPERIOR COURT OF JUSTICE 
(IN BANKRUPTCY AND INSOLVENCY) 

COMMERCIAL LIST 

IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL OF 
PLANET ENERGY (ONTARIO) CORP. AND PLANET ENERGY (B.C.) CORP. 

IN THE MATTER OF THE INTERIM RECEIVERSHIP OF PLANET ENERGY (ONTARIO) 
CORP. AND PLANET ENERGY (B.C.) CORP. 

 
SECOND REPORT OF KSV RESTRUCTURING INC.  

AS INTERIM RECEIVER OF  
PLANET ENERGY (ONTARIO) CORP.  

August 14, 2023 

 

1.0 Introduction 

1. On May 11, 2023, Planet Energy (Ontario) Corp. (“PEONT”) and Planet Energy (B.C.) 
Corp. (“PEBC” and together with PEONT, the “Companies”) each filed a Notice of 
Intention to Make a Proposal (“NOI”) pursuant to subsection 50.4(1) of the Bankruptcy 
and Insolvency Act, R.S.C. 1985, c. B.-3, as amended (the “BIA”).  Richter Inc. 
(“Richter”) was appointed as the proposal trustee in the NOI proceedings (the 
“Proposal Trustee”). 

2. Pursuant to an application filed by the Companies’ most significant unsecured creditor, 
All Communications Network of Canada Co. ("ACN"), the Ontario Superior Court of 
Justice (Commercial List) (the “Court”) issued an order dated June 8, 2023 (the 
“Interim Receivership Order”) appointing KSV Restructuring Inc. (“KSV”) as the 
interim receiver (the “Interim Receiver”), under section 47.1 of the BIA, of all of the 
Companies’ property, assets and undertaking acquired for, or used in relation to, the 
business carried on by the Companies.  A copy of the Interim Receivership Order is 
attached as Appendix “A”. 

3. On June 8, 2023, the Court also made an order which, among other things: (a) 
extended the Companies’ stay of proceedings and the deadline to file a proposal 
pursuant to section 50.4(9) of the BIA (“Proposal”) to July 4, 2023; and (b) 
administratively consolidated the Companies’ NOI proceedings. 

4. On July 4, 2023, the Court made an order which, among other things: (a) extended 
PEONT’s stay of proceedings and the deadline to file a Proposal to August 18, 2023; 
and (b) approved the sale process (the “Sale Process”) detailed in the Interim 
Receiver’s First Report to Court dated June 27, 2023 (the “First Report”), which was 
to commence upon the filing of a certificate with the Court (the “Sale Process 
Certificate”).  The Sale Process Certificate was filed by the Interim Receiver on July 5, 
2023.   
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5. PEBC did not seek an extension to its NOI proceedings on July 4, 2023.  Accordingly, 
PEBC was deemed to have filed an assignment in bankruptcy on July 5, 2023.  
Richter’s appointment as PEBC’s licensed insolvency trustee was affirmed at PEBC’s 
first meeting of creditors convened on July 26, 2023.     

6. The principal purpose of these proceedings is to maximize value for PEONT’s 
creditors either through the Sale Process or an orderly wind-down of PEONT’s 
business.   

7. This Report is filed by KSV in its capacity as Interim Receiver. 

1.1 Purposes of this Report 

1. The purposes of this report (“Report”) are to:  

a) provide background information about the Companies;  

b) summarize the results of the Sale Process and the Interim Receiver’s anticipated 
next steps in these proceedings; 

c) provide the Interim Receiver’s rationale for its recommendation that the Court 
issue an order extending the time for PEONT to file a Proposal from August 18 
to October 2, 2023; and 

d) recommend that this Court issue an order: 

 extending the date by which PEONT is required to file a Proposal from 
August 18 to October 2, 2023; and  

 approving the Interim Receiver’s activities from the date of the First Report 
to the date of this Report, as summarized herein. 

1.2 Currency 

1. Unless otherwise noted, all currency references in this Report are to Canadian dollars. 

1.3 Restrictions 

1. In preparing this Report, the Interim Receiver has relied upon unaudited financial 
information provided by PEONT’s employees and the Proposal Trustee, PEONT’s 
books and records and discussions with representatives of the Companies, the 
Proposal Trustee and ACN.  The Interim Receiver has not performed an audit or 
otherwise attempted to verify the accuracy or completeness of the financial information 
relied on in a manner that complies with Canadian Auditing Standards (“CAS”) 
pursuant to the Chartered Professional Accountants of Canada Handbook and, 
accordingly, the Interim Receiver expresses no opinion or other form of assurance 
contemplated under the CAS in respect of such information.  Any party wishing to 
place reliance on the financial information should perform its own diligence. 
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2. With the exception of the Court, the Interim Receiver accepts no responsibility for any 
reliance placed by any third party on the Companies’ financial information presented 
herein. 

1.4 Court Materials 

1. Court materials filed in these proceedings are available on the Interim Receiver’s 
website at: https://www.ksvadvisory.com/experience/case/planetenergy (the “Interim 
Receiver Website”).  Court materials filed in the NOI proceedings are available on 
the Proposal Trustee’s website at: https://www.richter.ca/insolvencycase/planet-
energy-ontario-corp/ and https://www.richter.ca/insolvencycase/planet-energy-b-c-
corp/ (the “Proposal Trustee Website”).     

2.0 Background 

1. PEONT is a privately owned entity established in 2006.  PEBC is a wholly-owned 
subsidiary of PEONT. 

2. PEONT is a natural gas and electricity retailer that offers fixed-price electricity and gas 
supply contracts to residential and commercial customers largely located in Ontario.  
Electricity supply comprises the majority of PEONT’s business.  PEONT is regulated 
in Ontario by the Ontario Energy Board (“OEB”).  At the commencement of these 
proceedings, PEBC was inactive.  On July 5, 2023, PEBC was deemed to have made 
an assignment in bankruptcy.   

3. PEONT is also the ultimate sole shareholder of several US based subsidiaries, 
including Planet Energy (Pennsylvania) Corp. (“PEPC”).  As at the date of this Report, 
all of the US-based subsidiaries were inactive. 

4. PEONT leases office space located at 5775 Yonge Street, Suite 1202, Toronto, 
Ontario. 

5. As of the date of this Report, PEONT has 16 employees.  PEONT does not maintain 
a registered pension plan for its employees, nor are any of the employees unionized. 

6. ACN is the Companies’ principal unsecured creditor.  ACN and the Companies were 
parties to a sales agency agreement pursuant to which ACN marketed and referred 
potential customers to the Companies, which expired in 2016.  In April 2018, ACN 
commenced an arbitration against the Companies, alleging that the Companies failed 
to make certain commission payments to ACN.  In February 2021, the arbitrator issued 
a judgement awarding ACN approximately $29.3 million against the Companies.  The 
Companies commenced an application with the Court to set aside the arbitration 
award; however, in April 2022, the Court granted ACN’s motion to enforce the 
arbitration award.  The Companies appealed the Court’s decision, which appeal was 
dismissed by the Court of Appeal for Ontario in May 2023.  ACN is owed approximately 
$35.2 million, including the amount of the judgement, costs and interest to the 
beginning of June 2023.   

7. As at the date of this Report, there is cash on deposit in the Interim Receiver’s bank 
account of approximately $8.7 million, plus approximately $933,000 being held by 
Scotiabank in respect of a letter of credit.   
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8. Further information regarding the Companies and these proceedings was provided in 
the First Report, a copy of which is attached as Appendix “B”, without appendices.   

3.0 Sale Process 

1. The Sale Process was detailed in the First Report, and accordingly, is not repeated in 
this Report.   

2. On July 5, 2023, the Interim Receiver filed the Sale Process Certificate and served it 
on the Service List in these proceedings and the NOI proceedings.  A copy of the Sale 
Process Certificate is attached as Appendix “C”.   

3. A summary of the Sale Process milestones and timelines is as follows: 

 
 
Milestone 

Key Dates 
(following the filing of the 
Sale Process Certificate) 

Distribution of teaser to target buyers  Immediately 
Confidential virtual data room to be opened Immediately 
Bid deadline  35 days  
Auction (if any) 45 days 

4. Since the filing of the Sale Process Certificate, the Interim Receiver: 

a) prepared and disseminated a “teaser” and a process letter to all parties on its 
buyers list (the “Potential Bidders”), including a form of non-disclosure 
agreement (an “NDA”); 

b) provided access to a virtual data room containing information about the 
Companies’ business, including financial information, customer contracts, 
supply agreements and other matters.  Potential Bidders were required to 
execute the NDA in order to obtain access to the virtual data room;   

c) facilitated due diligence by Potential Bidders; and 

d) prepared, with the assistance of its legal counsel, a template asset purchase 
agreement that was placed in the virtual data room. 

5. The Interim Receiver marketed the opportunity to 51 strategic parties and published a 
notice regarding the Sale Process in the July 6th edition of Energy Choice Matters, an 
industry publication.  In total, six parties executed NDAs and performed due diligence.  
No acceptable offers were submitted in the process. 

6. Given the results of the Sale Process, the Interim Receiver will be taking steps to 
immediately wind-down the business and operations of PEONT on an orderly but 
expeditious basis.  The Interim Receiver will be speaking with the OEB and its counsel 
to coordinate the customer transition process.  
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4.0 Extension of the NOI Proceeding 

1. On July 4, 2023, the Court approved an extension of PEONT’s NOI proceedings to 
August 18, 2023.  The Interim Receiver, on behalf of PEONT, is now seeking an extension 
of the time to file a Proposal to October 2, 2023.     

2. Further information regarding the extension of the stay of proceedings is included in the 
Proposal Trustee’s Third Report to Court, to be filed.  

3. The Interim Receiver is supportive of the extension being sought of PEONT’s NOI 
proceedings.  At this time, it appears that the net proceeds available for distribution to 
PEONT’s creditors will likely be distributed pursuant to a Proposal to be filed in due 
course.      

5.0 Overview of the Interim Receiver’s Activities 

1. The Interim Receiver’s activities from the commencement of these proceedings to the 
date of the First Report were approved pursuant to a Court Order dated July 4, 2023.  
Since that time, the Interim Receiver’s activities have included, among other things, 
the following:  

 corresponding on a near daily basis on operational issues with PEONT’s 
management team and Tom Ulry, a representative of ACN engaged by the 
Interim Receiver as a consultant1 to oversee PEONT’s operations during the 
interim receivership proceedings; 

 arranging for the Sale Process Certificate to be filed and served on the Service 
List in these proceedings and the NOI proceedings; 

 conducting the Sale Process in accordance with a Court order dated July 4, 
2023, including the steps set out in Section 3(3) of this Report; 

 corresponding extensively with the Interim Receiver’s legal counsel, DLA Piper 
(Canada) LLP (“DLA”), concerning all matters in these proceedings; 

 dealing with DLA and DLA Piper LLP (U.S.) concerning the PEPC letter of credit 
posted by PEONT and U.S. litigation involving PEPC, the Commonwealth of 
Pennsylvania and the Pennsylvania Public Utilities Commission, as summarized 
in the First Report; 

 dealing with cash management issues, including paying vendors for post-filing 
supply and transferring funds from PEONT’s bank accounts at Scotiabank to the 
Interim Receiver’s accounts; 

 reviewing and processing employee payroll and benefit payments; 

 corresponding with stakeholders or their legal counsel, including ACN, OEB, 
Shell USA, Inc. and Scotiabank; 

 
1 Mr. Ulry’s consulting agreement was approved pursuant to a Court order dated July 4, 2023. 
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 maintaining the Interim Receiver Website; and 

 dealing with all other matters in this proceeding not specifically addressed 
above. 

6.0 Conclusion and Recommendation 

1. Based on the foregoing, the Interim Receiver respectfully recommends that this Court 
make an order granting the relief set out in Section 1.1(1)(d) of this Report.  

*     *     * 
All of which is respectfully submitted, 

 
KSV RESTRUCTURING INC. 
SOLELY IN ITS CAPACITY AS INTERIM RECEIVER OF  
PLANET ENERGY (ONTARIO) CORP.  
AND NOT IN ITS PERSONAL CAPACITY 



Appendix “A”
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COURT FILE NO.: 31-2943175 AND 31-2943168 

 
ONTARIO 

SUPERIOR COURT OF JUSTICE 
(IN BANKRUPTCY AND INSOLVENCY) 

COMMERCIAL LIST 
 

IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL OF 
PLANET ENERGY (ONTARIO) CORP. AND PLANET ENERGY (B.C.) CORP. 

IN THE MATTER OF THE INTERIM RECEIVERSHIP OF PLANET ENERGY (ONTARIO) 
CORP. AND PLANET ENERGY (B.C.) CORP. 

 
FIRST REPORT OF KSV RESTRUCTURING INC.  

AS INTERIM RECEIVER OF  
PLANET ENERGY (ONTARIO) CORP. AND PLANET ENERGY (B.C.) CORP. 

JUNE 27, 2023 

 

1.0 Introduction 

1. On May 11, 2023 (the “NOI Filing Date”), Planet Energy (Ontario) Corp. (“PEONT”) 
and Planet Energy (B.C.) Corp. (“PEBC” and together with PEONT, the “Companies”) 
each filed a Notice of Intention to Make a Proposal (“NOI”) pursuant to subsection 
50.4(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B.-3, as amended (the 
“BIA”).  Richter Inc. was appointed as the proposal trustee in the NOI proceedings 
(the “Proposal Trustee”). 

2. Pursuant to an application filed by the Companies’ most significant unsecured creditor, 
All Communications Network of Canada Co. ("ACN"), the Ontario Superior Court of 
Justice (Commercial List) (the “Court”) issued an order on June 8, 2023 (the “Interim 
Receivership Order”) appointing KSV Restructuring Inc. (“KSV”) as the interim 
receiver (the “Interim Receiver”), under section 47.1 of the BIA, of all of the 
Companies’ property, assets and undertaking acquired for, or used in relation to, the 
business carried on by the Companies (the “Property”).  A copy of the Interim 
Receivership Order is attached as Appendix “A”. 

3. On June 8, 2023, the Court also made an order (the “Stay Extension and 
Administration Order”) which, among other things, (i) extended the Companies’ stay 
of proceedings and the deadline to file a proposal pursuant to section 50.4(9) of the 
BIA (“Proposal”) to July 4, 2023, and (ii) administratively consolidated the Companies’ 
NOI proceedings. 
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4. The principal purpose of the Companies’ insolvency proceedings is to create a 
stabilized environment to consider the next steps in these proceedings, which may 
involve filing a Proposal, conducting a sale process for the Companies’ business and 
assets (the “Sale Process”) or winding down the business on a basis to be 
determined.   

5. To reduce the professional costs resulting from a further motion in these proceedings, 
and advance these proceedings without delay, the Interim Receiver is seeking 
approval of the Sale Process at this time.  If after the return of this motion, the Interim 
Receiver determines that the Sale Process is the most appropriate course of action, 
the Interim Receiver will file a certificate with the Court (the “Sale Process 
Certificate”) and will serve the Certificate on the service list in these proceedings, the 
effect of which will be to launch the Sale Process.    

6. This Report is filed by KSV in its capacity as Interim Receiver. 

1.1 Purposes of this Report 

1. The purposes of this report (“Report”) are to:  

a) provide background information about the Companies;  

b) summarize the Interim Receiver’s principal activities since its appointment, 
including dealing with the Ontario Energy Board (the “OEB”) and other 
regulatory matters; 

c) detail the proposed Sale Process; 

d) discuss a proposed key employee retention plan (the “KERP”) for certain of the 
Companies’ employees and a proposed charge in the amount of $100,000 to 
secure amounts payable under the KERP (the “KERP Charge”); 

e) set out the basis on which the Interim Receiver is recommending a sealing order 
for the confidential terms of the KERP; 

f) summarize the Interim Receiver’s recommendation regarding the relief being 
sought by the Interim Receiver, on behalf of PEONT, in the PEONT NOI 
proceedings, being: 

 declaring that PEONT meets the criteria prescribed by section 3.2 of the 
Wage Earner Protection Program Regulations, SOR/2008-22 ("WEPPR"), 
such that former employees are entitled to receive payments under the 
Wage Earner Protection Program Act, S.C. 2005, c. 47, ("WEPPA"); and 

 extending the date by which PEONT is required to file a Proposal from 
July 4 to August 18, 2023; and  
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g) recommend that this Court issue Orders: 

 granting the relief sought by the Interim Receiver, on behalf of PEONT, 
regarding WEPPA and granting an extension of the NOI proceedings to 
August 18, 2023; 

 approving the Sale Process;  

 approving the KERP;  

 sealing the confidential details of the KERP; and 

 approving the Interim Receiver’s activities to the date of this Report. 

1.2 Currency 

1. Unless otherwise noted, all currency references in this Report are to Canadian dollars. 

1.3 Restrictions 

1. In preparing this Report, the Interim Receiver has relied upon unaudited financial 
information provided by the Companies’ employees and the Proposal Trustee, the 
books and records of the Companies and discussions with representatives of the 
Companies, the Proposal Trustee and ACN.  The Interim Receiver has not performed 
an audit or otherwise attempted to verify the accuracy or completeness of the financial 
information relied on in a manner that complies with Canadian Auditing Standards 
(“CAS”) pursuant to the Chartered Professional Accountants of Canada Handbook 
and, accordingly, the Interim Receiver expresses no opinion or other form of 
assurance contemplated under the CAS in respect of such information.  Any party 
wishing to place reliance on the financial information should perform its own diligence. 

2. With the exception of the Court, the Interim Receiver accepts no responsibility for any 
reliance placed by any third party on the Company’s financial information presented 
herein. 

1.4 Court Materials 

1. Court materials filed in these proceedings are available on the Interim Receiver’s 
website at: https://www.ksvadvisory.com/experience/case/planetenergy (the “Interim 
Receiver Website”).  Court materials filed in the NOI proceedings are available on 
the Proposal Trustee’s website at: https://www.richter.ca/insolvencycase/planet-
energy-ontario-corp/ and https://www.richter.ca/insolvencycase/planet-energy-b-c-
corp/ (the “Proposal Trustee Website”).     
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2.0 Background 

1. PEONT is a privately owned entity established in 2006.  PEBC is a wholly-owned 
subsidiary of PEONT. 

2. PEONT is a natural gas and electricity retailer that offers fixed-price electricity and gas 
supply contracts to residential and commercial customers largely located in Ontario.  
Electricity supply comprises the majority of PEONT’s business.  PEONT is regulated 
in Ontario by the OEB.  PEBC is inactive and does not carry on any business 
operations.   

3. PEONT is the ultimate sole shareholder of several US based subsidiaries, including 
Planet Energy (Pennsylvania) Corp. (“PEPC”).  As at the date of this Report, all of the 
US-based subsidiaries are inactive. 

4. PEONT leases office space located at 5775 Yonge Street, Suite 1202, Toronto, 
Ontario; however, most of its employees work remotely. 

5. As of the date of this Report, PEONT has 16 employees.  PEONT does not maintain 
a registered pension plan for its employees, nor are any of the employees unionized. 

6. ACN is the Companies’ principal unsecured creditor.  ACN and the Companies were 
parties to a sales agency agreement pursuant to which ACN marketed and referred 
potential customers to the Companies, which expired in 2016.  In April 2018, ACN 
commenced an arbitration against the Companies, alleging that the Companies failed 
to make certain commission payments to ACN.  In February 2021, the arbitrator issued 
a judgement awarding ACN approximately $29.3 million against the Companies.  The 
Companies commenced an application with the Court to set aside the arbitration 
award; however, in April 2022, the Court granted ACN’s motion to enforce the 
arbitration award.  The Companies appealed the Court’s decision, which appeal was 
dismissed by the Court of Appeal for Ontario in May 2023.  As at the date of this 
Report, ACN is owed approximately $35.2 million, including the amount of the 
judgement, costs and interest to the beginning of June 2023.   

7. Further information regarding the Companies is available on the Interim Receiver 
Website and the Proposal Trustee Website.  

3.0 Creditors  

3.1 Secured Creditors 

1. The Companies’ known secured creditors are: 

a) Shell USA, Inc. (“Shell”), which is owed approximately $607,500 comprising: (i) 
approximately $536,100 for amounts owing under swap agreements; and (ii) 
approximately $71,400 for amounts due for electricity and gas.  These amounts 
are subject to change.  Shell also owes PEONT approximately $400k as of the 
date of this Report; and 
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b) Bank of Nova Scotia (“BNS”), pursuant to an Authority to Hold Funds on Deposit 
of up to CAD$1 million (the “AHFD”), in respect of amounts potentially owing 
under certain letters of credit (each a “LOC” and collectively, the “LOCs”) totaling 
US$1.86 million it has issued on behalf of the Companies or related entities.  The 
Interim Receiver understands that Export Development Canada has guaranteed 
the LOCs.  

2. Since its appointment, the Interim Receiver has corresponded with both Shell and 
BNS.  Prior to making or consenting to any distributions to secured creditors, the 
Interim Receiver will obtain from its independent legal counsel, DLA Piper (Canada) 
LLP (“DLA”), an opinion in respect of the security granted by the Companies in favour 
of both creditors.  

3.1.1 Pennsylvania Litigation 

1. Prior to these proceedings, at the request of PEONT, BNS posted a US$630,000 LOC 
in favor of the Pennsylvania Public Utilities Commission (“PPUC”) in respect of 
PEPC’s tax and other obligations under the Pennsylvania Public Utilities Code (the 
“Code”).   

2. In or around August 2022, PEPC terminated its customer contracts and ceased 
carrying on business.  PPUC takes the position that PEPC improperly terminated 
these contracts, contrary to the provisions of the Code and the customer contracts.  
PPUC is seeking (i) to cancel PEPC’s license and (ii) through its Investigations and 
Enforcement Bureau, a civil penalty against PEPC in the amount of USD$2,845,000 
pursuant to a complaint filed by PPUC dated June 1, 2023 (the “Complaint”).  During 
the week of June 19, 2023, PEPC filed a detailed response disputing the allegations 
in the Complaint.  

3. As PEPC no longer carries on active business operations, the Complaint would not 
be an issue, but for the LOC.  From a review of the language of the LOC, the Interim 
Receiver is of the view that the LOC is not intended to cover the fines and penalties, 
including those related to PPUC’s allegations against PEPC in the Complaint.  The 
LOC provides that the “proceeds of the letter of credit may not be used to pay 
penalties or fines [emphasis added] levied against [the] principal [being PEPC] for 
the violation of the law or payment of any other obligations of the commonwealth”.  

4. On June 22, 2023, the Interim Receiver’s counsel, DLA, advised BNS’s counsel of the 
Interim Receiver’s position concerning the LOC and required that it not pay amounts 
to PPUC under the LOC without the written consent of the Interim Receiver or order 
of the Court.  BNS’s counsel has advised that BNS takes a different view of its 
obligations under the LOC.  DLA will continue to dialogue with BNS’s counsel 
regarding the LOC, the AHFD and the EDC guarantees of the LOCs.   The Interim 
Receiver will resist any attempts by PPUC to draw on the LOC in light of the wording 
set out in 3 above.  

5. A hearing before the PPUC has been scheduled for August 2, 2023 to consider the 
Complaint and PEPC’s response.  The Interim Receiver intends to engage US 
counsel to attend this hearing. 
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3.2 ACN 

1. As at the NOI Filing Date, the Receiver understands that ACN was owed 
approximately $35.2 million, plus interest, which continues to accrue.  The amounts 
owing to ACN represent approximately 94% of the Companies’ known unsecured 
claims. 

2. Nino Sylvestri, the Companies’ Chief Executive Officer and sole director, resigned on 
June 15, 2023.  Shortly thereafter, the Interim Receiver engaged in discussions with 
Tom Ulry, a senior executive of ACN, to retain him as a consultant to assist the Interim 
Receiver to oversee the Companies’ operations during these proceedings (the 
“Consultant”).  Given the regulated nature of the Companies’ business, the large 
fines that could result from a misstep managing the business, and the financial 
consequences that this would have for ACN as the Companies’ largest stakeholder, 
the Interim Receiver believed it was appropriate to retain a consultant with deep 
experience in the industry, which is the case with Mr. Ulry.  Accordingly, the Interim 
Receiver retained Mr. Ulry pursuant to a consulting agreement dated June 19, 2023.     

3. The Consultant’s role includes performing a review and inspection of the business so 
that the Consultant can properly advise the Interim Receiver with respect to the 
financial position of the Companies’ contracts and the viability of the Companies’ 
business.  The Consultant’s role also includes reviewing and assessing the daily 
operations of the business, future business prospects, the current and ongoing status 
of the Companies’ regulatory compliance and other services, as agreed with the 
Interim Receiver.  The Consultant does not have any decision making or other 
management responsibilities relating to the Companies’ business and does not have 
the authority to bind the Interim Receiver. 

4. If ACN decides to be a bidder or to participate in the Sale Process, the Consultant 
would not be entitled to any information regarding the conduct of the Sale Process, 
including the names of the other interested parties participating in the process, the 
amount of their bids and any other material matter concerning the Sale Process. 

3.3 Other Unsecured Creditors 

1. Based on the creditor listings filed in the NOI proceedings, the Companies’ other 
unsecured creditors primarily comprise trade suppliers and utility service providers.  
As of the NOI Filing Date, PEONT’s other known unsecured liabilities totalled 
approximately $2.1 million.  ACN is the only known unsecured creditor of PEBC.  
PEBC is not believed to have any assets. 

2. The Interim Receiver and the Proposal Trustee intend to work together to use the 
statutory process to call for claims against PEONT in accordance with the BIA.  The 
proposal proceedings are likely the most economic and efficient way for distributions 
to be made to creditors of PEONT in these proceedings.  If so, such distributions may 
be made through a PEONT proposal to be filed in due course.   
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4.0 Preliminary Update 

4.1 Employees 

1. On June 15, 2023, the Interim Receiver convened a virtual town hall meeting with 
PEONT’s employees.  The Interim Receiver advised the employees that PEONT is 
presently continuing to operate in the normal course during the interim receivership 
proceedings while the Interim Receiver considers next steps, which may include a sale 
process.   

2. The Interim Receiver also advised employees that there was no change to their 
employment status with PEONT. 

4.2 Cash 

1. The Companies have bank accounts at BNS.  Certain of PEONT’s US subsidiaries 
have bank accounts with JP Morgan Chase (“JPMC”).  Immediately following its 
appointment, the Interim Receiver requested that BNS restrict the bank accounts to 
deposit only and arranged for the transfer of all funds to the Interim Receiver’s bank 
account, in accordance with the Interim Receivership Order.   

2. On June 19, 2023, BNS transferred approximately $7.6 million to the Interim 
Receiver’s bank account, which represented the entire balance in the Companies’ 
bank accounts, net of a $1 million reserve being held by BNS pursuant to the AHFD.  
BNS’s counsel, Harrison Pensa LLP, advised that BNS intends to hold the funds in 
accordance with the AHFD given BNS’s potential exposure under the LOCs.   

3. As of the date of this Report, the Companies’ US subsidiaries, including PEPC, have 
approximately CDN$730,000 on deposit in JPMC bank accounts.  The Interim 
Receiver is considering how to take possession of this cash.  

4.3 The Ontario Energy Board  

1. Following its appointment, the Interim Receiver and DLA attended a call with the OEB 
and its counsel, Miller Thomson LLP, to discuss these proceedings.  The OEB 
requested that the Interim Receiver have PEONT disclose these proceedings to any 
new customer being solicited, as well as to any “renewing”1 customers.  The OEB also 
requested that the Interim Receiver advise all utilities in Ontario, with which PEONT 
deals, of these proceedings.   

2. Accordingly, on June 22, 2023, the Interim Receiver sent a notice to the utility 
companies (the “Utilities Notice”) advising of the Companies’ NOI and interim 
receivership proceedings and that the Interim Receiver will provide the utilities with as 
much notice as possible if the Interim Receiver determines that PEONT’s operations 
will be discontinued.  The Interim Receiver did not guarantee any specific notice 
period.  A copy of the Utilities Notice is attached as Appendix “B”. 

3. Given the uncertain status of PEONT’s business, the Interim Receiver has instructed 
PEONT’s employees to suspend customer renewals and to discontinue soliciting new 
customers until there is more visibility as to the long-term prospects of the business.   

 
1 When a customer renews, it enters into a new contract. 
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5.0 Sale Process 

1. As noted above, the Interim Receiver intends to commence the Sale Process upon 
filing the Sale Process Certificate and serving it on the Service List in these 
proceedings and the NOI proceedings.  The Interim Receiver is presently considering 
whether the costs of the Sale Process are justifiable in the circumstances as there is 
some uncertainty that a sale process will result in a going-concern transaction.  The 
Interim Receiver is also discussing the various options for the business with ACN, as 
the largest unsecured creditor of the Companies.  The following factors are being 
weighed by the Interim Receiver as to the next steps in these proceedings: 

a. the volatile nature of the business, the profitability of which is influenced by 
fluctuations in energy prices (which can be influenced by extreme weather); 

b. PEONT’s electricity business is operating without a hedge; 

c. PEONT’s gas supply contracts expire in October 2023; 

d. the significant fines to which PEONT could be exposed if it’s offside regulatory 
compliance; 

e. the inability to source new customers, or to renew customers, while the business 
is in an insolvency proceeding;  

f. the reliance on a handful of employees at PEONT who may soon look for 
alternative employment unless there is certainty that the business can be 
continued; and 

g. any losses incurred by PEONT while the Sale Process is being conducted will 
reduce the amounts available for distribution to creditors, particularly ACN.  

2. Based on the above factors, it is the Interim Receiver’s view that ACN’s position as to 
the relative benefits of a sale process should be given significant weight.  The Interim 
Receiver will provide an update on ACN’s position on the return of the motion.   

5.1 Overview 

1. A summary of the proposed Sale Process, if it proceeds, is as follows: 

 
 
Milestone 

Key Dates 
(following the filing of the 
Sale Process Certificate) 

Distribution of teaser to target buyers  Immediately 
Confidential Virtual Data Room to be opened Immediately 
Bid Deadline  35 days  
Auction (if any) 45 days 

2. The Interim Receiver will prepare marketing materials and solicit interest from parties 
potentially interested in pursuing a transaction (each, a “Potential Bidder”). 
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3. In particular, the Interim Receiver will: 

a) prepare and disseminate a “teaser” and a process letter to Potential Bidders, 
including a form of non-disclosure agreement (an “NDA”); 

b) provide access to a data room containing information about the Companies, 
including financial information, customer contracts, supply agreements and 
other matters.  Potential Bidders will be required to execute the NDA in order to 
obtain access to the data room;   

c) request that such parties submit a binding offer meeting at least the 
requirements for a Qualified Bid (as described below) 35 days following the filing 
of the Sale Process Certificate, being the “Qualified Bid Deadline”; and 

d) facilitate due diligence by, among other things, arranging meetings between the 
Companies’ key employees and Potential Bidders.   

4. The Interim Receiver does not intend to prepare a confidential information 
memorandum as doing so will unduly delay the commencement of the Sale Process.  
Additionally, the Interim Receiver is of the view that the Information available in the 
data room and garnered through management meetings should be sufficient for all 
parties to submit an offer.  The Interim Receiver will facilitate additional reasonable 
information requests made by Potential Bidders.   

5. Potential Bidders will be provided with a copy of a template asset purchase agreement 
(the “Template Purchase Agreement”).  Potential Bidders will be required to submit 
offers in the form of the Template Purchase Agreement, with a blackline to the 
Template Purchase Agreement. 

6. A Potential Bidder that wishes to make a bid must deliver a written copy of its bid and 
other materials required by the Sale Process by no later than 5:00 pm (EST) on the 
Qualified Bid Deadline.  The Qualified Bid Deadline may be extended by the Interim 
Receiver or further order of the Court. 

5.2 Qualified Bids 

1. To be a “Qualified Bid”, a bid must, among other things, meet the following 
requirements: 

a) an offer in writing, substantially in the form of the Template Purchase Agreement, 
with any changes to the offer blacklined against the Template Purchase 
Agreement; 

b) a provision stating that the offer is irrevocably open for acceptance until sixty 
days after the Qualified Bid Deadline; 

c) a cash deposit of not less than 15% of the proposed purchase price; 
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d) the proposed transaction is to be completed on an "as is, where is" basis and 
must include an acknowledgement that the purchaser has relied solely on its 
own independent review and investigation and that it has not relied on any 
representation by the Companies, the Interim Receiver, the Proposal Trustee or 
their respective agents, employees or advisors; 

e) it must not contain any condition or contingency relating to due diligence or 
financing or any other material conditions precedent to the purchaser’s 
obligation to complete the transaction (save and except for approval by the 
Court); and 

f) it must include written evidence, satisfactory to the Interim Receiver, that the 
purchaser has the requisite consents (if any), licenses and permits, and the 
financial means to complete the proposed acquisition. 

5.3 Multiple Qualified Bids 

1. If more than one Qualified Bid is received by the Bid Deadline, the Interim Receiver 
will have the option to request that such bidders submit additional offers until the 
Interim Receiver determines the best offer, which may not necessarily be the highest 
offer, based on its reasonable business judgement.  The Interim Receiver will be 
entitled to conduct an in-person auction or such other process as it determines 
appropriate to facilitate the bidding process.  

5.4 Sale Process Recommendation 

1. The Interim Receiver recommends that this Court issue an order approving the Sale 
Process for the following reasons: 

a) given the risk factors identified in Section 5.1 above, it is critical that the Sale 
Process be completed expediently; 

b) the Sale Process will provide for a wide marketing of PEONT’s business and 
assets;  

c) the duration of the Sale Process is sufficient to allow interested parties to perform 
diligence and submit offers.  The Interim Receiver will have the flexibility to 
extend the deadlines in the Sale Process, if required;  

d) the Sale Process provides a fair, efficient and transparent process to test the 
market; 

e) ACN’s support will be sought in advance of its commencement;  

f) a sale of PEONT’s business and assets may preserve employment for PEONT’s 
employees on terms substantially similar to their current terms; and 

g) as at the date of this Report, the Interim Receiver is not aware of any objections 
to the Sale Process. 

2. As noted above, the Interim Receiver would only commence the Sale Process by filing 
the Sale Process Certificate.  
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6.0 KERP 

1. The beneficiaries of the KERP (the “KERP Employees”) have been identified by the 
Interim Receiver as important to the ongoing operations of PEONT and these 
proceedings.  The KERP Employees are included in Confidential Appendix “1”. 

2. Payments under the KERP are to be paid upon the earlier of: (i) completion of a 
transaction for all or substantially all of the Companies’ assets under the Sale Process; 
or (ii) termination of the interim receivership proceedings or any subsequent 
receivership or related proceeding. 

3. KERP Employees will not be entitled to the KERP if they voluntarily resign or are 
terminated for cause.  However, KERP Employees will be entitled to their respective 
KERP payment if terminated without cause by the Interim Receiver before the 
applicable KERP payment date.   

4. The Interim Receiver is seeking approval of the KERP and the creation of the 
corresponding KERP Charge in the amount of $100,000 to secure the maximum 
amount payable under the KERP at any point in time.  The KERP Charge is to rank 
subordinate to the Interim Receiver’s charge created under the Interim Receivership 
Order but is to have priority over all other claims against the Companies.       

5. The KERP Employees are long-term employees for which there are no replacements 
at this time.  These individuals have deep knowledge of the business, technical 
expertise and/or knowledge of regulatory matters.  The Interim Receiver has 
communicated extensively with these individuals since its appointment.  The KERP is 
intended to incent the KERP Employees to assist the Interim Receiver to maximize 
value in these proceedings.   

6. The Interim Receiver supports the KERP for the following reasons: 

a) the KERP Employees each have deep knowledge regarding PEONT’s business 
and would be difficult to replace; 

b) the continued involvement and cooperation of the KERP Employees is critical to 
ongoing ordinary course business operations and each is likely to be helpful 
facilitating the Sale Process, if commenced; 

c) the Interim Receiver believes that the KERP will assist to retain the KERP 
Employees, which is in the interest of stakeholders;  

d) the amounts payable under the KERP are reasonable in the circumstances; and 

e) ACN has been consulted in respect of the KERP and does not oppose its 
approval. 



ksv advisory inc. Page 12 

6.1 Sealing 

1. The Interim Receiver is requesting an order sealing Confidential Appendix “1”, which 
contains the KERP terms, as it contains personal, identifiable and sensitive 
information, including the identity and proposed compensation of the KERP 
Employees.  The Interim Receiver believes it is appropriate to seal this appendix in 
the circumstances.  The sealing of this type of sensitive and personal information is 
customary in insolvency proceedings to avoid disruption to the debtor company and 
to protect the privacy of the KERP Employees.   

2. The Interim Receiver does not believe that any stakeholder will be prejudiced if the 
KERP information that will be contained in Confidential Appendix “1” is sealed. 

7.0 Extension of the NOI Proceeding 

1. On June 8, 2023, the Court approved an extension of the NOI proceedings to July 4, 
2023.  The Interim Receiver, on behalf of PEONT, is now seeking an extension of the 
time to file a proposal to August 18, 2023.  The Interim Receiver understands that PEBC 
will not be seeking an extension, and accordingly, it will be deemed to have filed an 
assignment in bankruptcy on July 5, 2023.   

2. Further information regarding the extension of the stay of proceedings is included in the 
Proposal Trustee’s Second Report to Court, to be filed.  

3. The Interim Receiver has been corresponding with the Proposal Trustee in connection 
with these proceedings and is supportive of the extension being sought of the NOI 
proceedings.   

8.0 WEPPA 

1. The Interim Receiver on behalf of PEONT also seeks relief from the Court relating 
to WEPPA, which provides benefits to employees terminated in the six months prior 
to, or during, the NOI proceedings.  

2. The Interim Receiver understands that there were a small number of headcount 
reductions implemented by PEONT in the six months prior to the NOI filing.  All 
terminated employees have been paid, or will be paid, their full wages and vacation 
pay but will not be paid any termination and severance pay.  The Interim Receiver, 
on behalf of PEONT, would like to facilitate PEONT’s terminated employees filing of 
claims under WEPPA for unpaid termination and severance pay.   

3. Section 5(1) of the WEPPA provides that an individual is eligible to receive payment 
under the WEPPA if, among other things, (i) the individual is owed eligible wages by 
a former employer; (ii) the former employer is subject to proceedings under Division 
I of Part III of the BIA; and (iii) a court determines under subjection 5(5) that the 
criteria prescribed by the regulation are met. 
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4. Section 5(5) of the WEPPA provides that on application by any person in 
proceedings under Division I of Part III of the BIA, a court may determine that a 
former employee meets the criteria prescribed by WEPPR.  Section 3.2 of the 
WEPPR provides that “a court may determine whether the former employer is the 
former employer all of whose employees in Canada have been terminated other than 
any retained to wind down its business operations.”  

5. In the Interim Receiver’s view, it is appropriate for the Court to grant this relief as the 
PEONT employees that are not transferred to a potential purchaser (if any) will have 
either assisted with the transition of PEONT’s business to a purchaser or in the wind-
down of its business.  Granting this relief will enable terminated employees to access 
their statutory entitlements with respect to unpaid termination and severance pay. 

9.0 Overview of the Interim Receiver’s Activities 

1. In addition to the activities summarized above, the Interim Receiver’s activities since 
the date of the Interim Receivership Order to the date of this Report have included, 
among other things, the following:  

 corresponding extensively with DLA and the Consultant; 

 working with the Consultant to oversee and understand the Companies’ 
business operations; 

 reviewing the Companies’ books and records provided by the Proposal Trustee 
and the Companies; 

 attending calls with the Companies’ management team on a daily basis; 

 corresponding with the Proposal Trustee regarding, among other things, the 
coordination between the NOI proceedings and these interim receivership 
proceedings; 

 corresponding with the Companies and the Proposal Trustee regarding the 
Companies’ bank balances and its banking arrangements with BNS and JPMC; 

 corresponding with BNS and arranging for the Companies’ bank balances to be 
transferred to the Interim Receiver’s bank account; 

 corresponding with DLA and the Companies regarding the Complaint and the 
letter of credit in favor of PPUC; 

 reviewing the Companies’ response to the Complaint before it was filed with 
PPUC; 

 corresponding with DLA regarding the letter of credit issued by BNS and 
discussing DLA’s correspondence with BNS’ legal counsel; 

 paying the Companies’ vendors for post-filing supply and attending several calls 
with vendors regarding these proceedings; 
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 dealing with employee payroll and benefits and with the Companies’ consultants 
in respect of same; 

 dealing with Colliers International, the property manager of the Companies’ head 
office, and paying rent; 

 reviewing the Companies’ head office lease; 

 arranging to back-up the Companies’ servers and corresponding with Kroll 
Consulting Canada Co. in respect of same; 

 reviewing the Companies’ insurance policies; 

 drafting this Report, reviewing and commenting on the related motion materials 
and corresponding with DLA regarding same; 

 reviewing the Companies’ motion materials in connection with the proposed stay 
extension;  

 preparing and sending to creditors and to the Official Receiver the statutory 
notices required pursuant to subsection 245(1) and 246(1) of the BIA;  

 corresponding with stakeholders or their legal counsel, including ACN, Shell and 
BNS; 

 maintaining the Interim Receiver Website; and 

 dealing with all other matters in this proceeding not specifically addressed 
above. 

10.0 Conclusion and Recommendation 

1. Based on the foregoing, the Interim Receiver respectfully recommend that this Court 
make an order granting the relief set out in Section 1.1 (1)(g) of this Report.  

*     *     * 
All of which is respectfully submitted, 

 
KSV RESTRUCTURING INC. 
SOLELY IN ITS CAPACITY AS INTERIM RECEIVER OF  
PLANET ENERGY (ONTARIO) CORP. AND PLANET ENERGY (B.C.) CORP. 
AND NOT IN ITS PERSONAL CAPACITY 
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