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- 15 - 

received on account of the common interest in the corporation – not the entire 

condominium unit.39  

48. As such, the statutory trust obligations never arose in this case, since the funds at issue are 

solely deposit funds that were expressly allocated to the non-common interests in the 

condominium units. 

(b) Justice Steele’s Decision Disposes of any Priority Argument  

49. Even if there were valid trust claims under the Condominium Act, the following key 

findings of the Tarion Decision are dispositive of any possible priority claim by the 

proposed class. 

50. Justice Steele accepted that the agreements relied on by Tarion did create an express trust 

over certain of the funds at issue.40 She also found that the debtor entities breached the 

express (and other) trusts for failing to property set the trust funds aside. 

51. However, her Honour still declined to grant a constructive trust that would give Tarion 

priority in respect of those funds Her Honour noted that a constructive trust in this context 

is “used only in the most extraordinary cases” and “cannot be imposed by the court for the 

purpose of altering the priority scheme under the BIA” even where there would not 

otherwise be funds available for the victims of the breach of trust.41 

 
39 See Condominium Act, s. 138(4)(a) which, in the case of common element condominium corporations, deems all 

references in s. 81 to a “unit” to refer only to “a common interest” and therefore limits the operation of s. 81 in relation 

to common element condominium corporations. 
40 Tarion Decision, at e.g. para. 32 (“I am satisfied that there was an express trust in respect of the contracts containing 

the early termination provisions.”), Appendix B to the Seventh Report. 
41 Tarion Decision at paras. 71, 75. 
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PART I.  OVERVIEW

1. AGI

Receiver 201

JPLP Debtors seeks an order to, among 

other things: 

(a) authorize the Receiver to terminate and disclaim the 28 agreements of 

purchase and sale entered into between the Debtors and home buyers of 

the Freehold Towns (as defined below); and 

(b) in order to fund the remaining work 

necessary to complete the Project. 

2. The Receiver was appointed pursuant to the order of Justice Cavanagh dated 

Appointment Order   

3. At the time of the appointment, the Debtors were in the midst of constructing a 

Project  on the 

Debtors  Real Property .  

4. As described in detail in the Second Report (as defined below), the Project was 

poorly managed and the Receiver faced, and continues to face, significant challenges 

with the construction of the Project including deficiencies, delays and escalating costs.     

5. In or around late-March 2024, because of mounting concerns with the Project, 

CS  the Receiver that it would only 

12
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PART I.  OVERVIEW

1. This Reply Factum addresses the Factum of Hsin Yang Lee, dated May 23, 2024 

Lee Factum . Mr. Lee is one of the Freehold Purchasers.1  

2. that the deposits of the Freehold Purchasers paid to 

in respect of the Freehold Towns Freehold Deposits  ought to have 

been held in trust under section 81(1) of the Condominium Act as payments made in 

 corporation.2 On this basis, 

estate and belong to the Freehold Purchasers. 

3.  is wrong for numerous reasons and is not a basis for refusing the 

disclaimer of the Freehold APSs. 

4. First, the Freehold Deposits did not pay for the Common Elements (as defined 

below). This is both explicitly provided for in the Freehold APSs and consistent with the 

fact that the Common Elements (as defined below) represent a de minimis economic 

interest. 

5. undermines, and is inconsistent with, the entire scheme 

of homebuyer protections provided for in the Condominium Act, 1998 Condominium 

Act  and the Ontario New Home Warranties Plan Act ONHWPA .  Simply put, Mr. Lee 

attempts to confer on himself both the benefits of a condominium purchaser under the 

Condominium Act (where deposits are held in trust) and the benefits of a freehold 

 
1 
Receiver, dated May 23, 2024, unless otherwise stated. 
2 Lee Factum, para. 16 (F82); Condominium Act, 1998, S.O. 1998, c. 19, s. 81(1) Condominium Act  
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purchaser under the ONHWPA (which provides Mr. Lee with deposit protection of 

$100,000 in this case) This theory would throw the practices of the entire homebuilding 

industry into disarray. 

6. Third, even if there was a breach of trust by the Debtors in respect of the Freehold 

Deposits (which is denied), this does not affect the legal priority of secured creditors over 

the Freehold Purchasers with respect to the Freehold Deposits. 

PART II.  FACTS 

A. The POTLs 

7. The Freehold Towns are parcels of tied land ( POTLs ) meaning they consist of a 

freehold interest in respect of the townhome itself and an interest in certain common 

elements such a shared access driveway, visitor parking and other ancillary components 

of the Project Common Elements , by way of a condominium corporation.3 

PART III.  SUBMISSIONS 

8. : 

(a) The Freehold Deposits did not pay for the Common Elements and, 

therefore, they are outside of the ambit of the deposit trust scheme provided 

for in s. 81(1) of the Condominium Act;  

(b) The inclusion of the Freehold Deposits in the Condominium Act  deposit 

trust provision would undermine the home buyer protection scheme 

developed by the Legislature; and 

 
3 Second Report at para. 89 (E1358). See also the definition of POTL  at art. 1 of the Example Freehold 
APS, Appendix A to the Second Supplemental Report (E2290). 
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(c) Even if there was a breach of trust in respect of the Freehold Deposits, the 

Freehold Purchasers have no priority entitlement at law. 

A. The Freehold Deposits did not pay for the Common Elements 

9. The Freehold APSs are clear that: (i) none of the Freehold Deposits (approximately 

$144,6424 on average) Common 

Elements and (ii) only $2 of the Freehold APSs purchase price is attributable to the 

Common Elements. As set out in art. 48 Freehold APSs: 

That portion of the Purchase Price applicable to the common interest in the Condominium 
shall be Two ($2.00) Dollars which shall be payable as part of the monies dues on the Unit 
Transfer Date from the Purchaser to the Vendor. There is no deposit payable by the 
Purchaser for the purchase of the common interest in the Condominium.5 

10. This is significant because s. 81(1) only applies to payments made: 

(a)  with respect to reserving a right to enter into an agreement of purchase and sale for 
the purchase of a [proposed common interest in the corporation] 

(b)  on account of an agreement of purchase and sale of a [proposed common 

interest in the corporation]; or 

(c)  on account of a sale of a [proposed common interest in the corporation].6  

11. As set out in art. 48 of the Freehold APSs, the Freehold Deposits are not payments 

in respect of the Common Elements which would require them to be held in trust under s. 

81(1) of the Condominium Act. To the contrary, the Freehold Deposits are deposits for 

the purchase of freehold units which deposits do not have to be held in trust under the 

legislative scheme. 

 
4 First Supplemental Report at para. 84 (E1750). 
5 Example Freehold APS, art. 48(a), Appendix A to the Second Supplemental Report (E2313) 
6 Condominium Act, s. 81(1), read in concert with s. 138(4). 
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12. It is important to note that art. 48 of the Freehold APSs (which states that only $2 

of the purchase price and none of the deposit is attributable to the Common Elements) is 

not a mere deeming provision. Rather, it represents a reasonable allocation of the 

consideration paid by the homebuyer because a homebuyer does not actually acquire 

any valuable interest in the Common Elements at all. Unlike a standard condominium 

unit, a homebuyer could not sell its common interest in the access driveway and visitor 

parking, for example.7  

B.  

13. As Mr. Lee notes in his factum, Tarion distinguishes between freeholds, including 

POTLs (such as the Freehold Towns), and condominium homes for the purposes of its 

statutory warranty compensation under the ONHWPA. This is significant because, under 

ONHWPA regulations, there are two different limits on compensation for lost deposits, as 

between freehold and condominium homes: 

(a) For freehold homes, the greater of (1) $60,000 and (2) the lesser of 10% of 

the sale price of the home and $100,000; and 

(b) For condominiums, $20,000 plus interest.8 

14. 

Tarion freehold home warranty (and he will get $100,000 of deposit protection here).9 

 
7 Example Freehold APS, art. 48(a), Appendix A to the Second Supplemental Report (E2313); Second 
Report at para. 89 (E1358). 
8 Administration of the Plan, R.R.O., Reg. 892, s. 6(1) and (2).  
9 Affidavit of Hsin Yang Lee, sworn May 23, 2024 at para. 9 (F97). 

E2339). 
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15. Mr. Lee submits that this distinction should not matter because it is based on the 

ONHWPA, which is purportedly distinct from the definition of 

Condominium Act.10 

16. This submission ignores the fact that the warranty scheme under the ONHWPA 

specifically complements the deposit trust provisions provided under the Condominium 

Act. 

17. The regulations under the ONHWPA provide for greater statutory protection for 

deposits paid in respect of POTLs, like the Freehold Deposits (up to $100,000 instead of 

up to $20,000)11 precisely because entities selling new condominiums have a statutory 

requirement under the Condominium Act to hold purchaser deposits in trust. Likewise, 

condominium buyers are entitled to lesser protection for their deposits because they must 

be held in trust pursuant to the Condominium Act. 

18.  

How much of my deposit is covered? 

The level of deposit protection depends on the purchase price and type of home you buy. 
If the price of your new freehold home is $600,000 or less, your deposit is covered for up 

deposit is protected for 10 per cent of the purchase price, up to a maximum of $100,000. 

deposit is protected by the trust provisions of the Condominium Act. Under the Act, your 
builder must hold your deposit money in a trust account. As a second level of protection, if 
for some reason your deposit was not placed in trust, the new home warranty provides 
protection for up to $20,000.12 

 
10 Lee Factum para. 15 (F82). 
11 Administration of the Plan, R.R.O., Reg. 892, s. 6(1) and (2). 
12 See How does deposit protection work on new homes?  
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19. proposed reading of the Condominium Act upsets this scheme by, on 

the one hand, seeking the protection owing to freehold buyers under the ONHWPA (i.e. 

$100,000 of deposit protection in this case) and, on the other, seeking the protection 

owing to condominium buyers under the Condominium Act (i.e. the requirement to hold 

the deposits in trust).  

20. This erroneous interpretation, if accepted, would upend the Tarion warranty 

protection scheme and, presumably, have significant repercussions throughout the 

development industry. 

C. The Secured Lenders Have Priority over the Freehold Purchasers, in Any Event 

21. Even if the injection of part or all of the Freehold Deposits into the Project was a 

breach of the trust provisions under the Condominium Act, these trust claims still would 

not have priority over the secured lenders. 

22. 

bona fide mortgagee without notice trumps any prior unregistered interest in the 

property.13 nciple. 

23. Similarly, a recent Alberta decision considered circumstances substantially 

identical to this case, and concluded that even if Condominium Act trust funds could be 

traced into the real property, the purchasers could no longer assert a trust as against 

registered encumbrancers of the land: 

The Developer violated Condominium Property Act s. 14(3) [i.e. the equivalent of section 
] and used the Deposits to pay costs associated with the 

development of the Land, including building costs. In doing so, the Developer breached 

 
13 See e.g. Di Michele v. Di Michele, 2014 ONCA 261 at paras. 106-108, citing Land Titles Act, R.S.O. 
1990, c. L.5, s. 93(3). 
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the statutory trust. However, the Deposits ceased to be deposits when they were co-
mingled with other funds and activities used to improve the Land. The Deposits were 
no longer uniquely identifiable and became inseparable from other funds and 
activities that added value to the Land, such as the work efforts undertaken by the 
Lienholders. Any trust interest associated with the Deposits became an interest in 
land subject to the Land Titles Act regime. 

As discussed above, the Land Titles Act requires the registration of interests in land in 
order to gain priority over others also claiming interests. It follows that the priority of 
the Deposits, which were capable of becoming registered interests in land, must have their 
priority dealt with according to the Land Titles Act.14 [emphasis added] 

24. Finally, and in any event, to the extent that the Freehold Purchasers obtained an 

interest in the Real Property as a result of the Condominium Act trust (which is denied), 

the Freehold Purchasers expressly subordinated their interest in the Real Property to the 

secured lenders by virtue of art. 36(a) of the Freehold APSs. This article provides that: 

The Purchaser hereby acknowledges the full priority of any construction financing or other 
mortgages arranged by the Vendor and secured by the Property over his interest as 
Purchaser for the full amount of the said mortgage or construction financing, 
notwithstanding any law or statute to the contrary and agrees to execute all 
acknowledgements or postponements required to give full effect thereto.15  

25. Justice Steele recently relied on similar subordination language in Kingsett 

Mortgage Corp v. Stateview Homes in refusing to grant a constructive trust remedy in 

respect of purchaser deposits injected into a real property development, in alleged breach 

of trust: 

[80] [ ] 
constructive trust ought to be ordered. As noted, a remedial constructive trust would upset 
the BIA priority scheme. Here we have a situation where, on the one hand, if the Stateview 
entities had not breached the trusts, the creditors would not have had access to the 
deposits. However, on the other hand, had the Stateview entities not breached the trusts, 
the Stateview entities may have appeared less financially secure, and the creditors may 
not have extended credit or additional credit to the Stateview entities. 

[81] In my view the fact that the Purchasers agreed to the Subordination Clause in the Pre-
Sale Purchase Agreements is also a factor weighing against the ordering of this remedy.16 

 
14 1864684 Alberta Ltd v. 1693737 Alberta Inc, 2016 ABQB 371 at para. 47.   
15 Second Supplemental Report at para. 9 (E2278).  
16 Kingsett Mortgage Corp v. Statview Homes, 2023 ONSC 2636 at paras. 80-81. 
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26. These decisions make clear that the interests of the secured lenders registered on 

title to the Real Property remains in priority to that of the Freehold Purchasers, even if

one accepted Mr. Lee that the injection of the Freehold Deposits 

into the Project was a breach of the Condominium Act deposit trust.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 24th of May, 2024.

Jeffrey Larry / Ryan Shah
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Condominium Act, 1998, S.O. 1998, c.19 

 

 de 
 

 

(a) a unit, in the case of all corporations except a common elements condominium 
corporation, or 

 which 
is described in the declaration, in the case of a common elements condominium 

 

 provides 
for delivery to the purchaser of a deed in registerable form after a declaration and 

 

Money held in trust 

81(  
solicitor receives and holds in trust all money, together with interest earned on it, as soon 
as a person makes a payment, 

(a) with respect to reserving a right to enter into an agreement of purchase and 
sale for the purchase of a proposed unit; 

(b) on account of an agreement of purchase and sale of a proposed unit; or 

(c) on account of a sale of a proposed unit. 1998, c. 19, s. 81 (1). 

Exception 

(2) Subsection (1) does not apply to money received, 

(a) on account of the purchase of personal property included in the proposed unit 
that is not to be permanently affixed to the land; or 

(b) as an occupancy fee under subsection 80 (4). 1998, c. 19, s. 81 (2). 

Reservation money 

(3) If a person has paid money to reserve a right to enter into an agreement of purchase 
and sale for the purchase of a proposed unit and subsequently enters into such an 

25



agreement with the declarant, the declarant shall, on entering into the agreement, credit
the money received to the purchase price under the agreement, despite any provision of 
the agreement. 1998, c. 19, s. 81 (3). 

Creation 

138(1) Subject to the regulations, a declarant may register a declaration and description 
that create common elements but do not divide the land into units. 1998, c. 19, s. 138 (1); 
2015, c. 28, Sched. 1, s. 146 (1). 

Type 

(2) The type of corporation created by the registration of a declaration and description 
under subsection (1) shall be known as a common elements condominium corporation. 
1998, c. 19, s. 138 (2). 

Requirements for registration 

(3) A declaration and description for a common elements condominium corporation shall 
not be registered unless the registration would create a freehold condominium corporation 
that is not a vacant land condominium corporation or, except as provided in the 
regulations made under this Act, a phased condominium corporation. 1998, c. 19, s. 138 
(3) 

Application 

(4) Subject to this Part and the regulations, Parts I to IX, XI and XIV apply with necessary 
modifications to a common elements condominium corporation, except that,  

(a) references to a unit or a proposed unit shall be deemed to be references to a 
common interest in the corporation or a proposed common interest in the 
corporation, respectively; 

(b) references to a mortgagee of a unit shall be deemed to be references to a 
 

mentioned in subsection 139 (1); and 

(c) references to a common interest appurtenant to a unit shall be deemed to be 
 

mentioned in subsection 139 (1). 1998, c. 19, s. 138 (4); 2015, c. 28, Sched. 1, s. 
122 (2). 

Other corporations 

(5) This Part does not apply to a corporation that is not a common elements condominium 
corporation. 1998, c. 19, s. 138 (5) 
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Land Titles Act, RSO, 1990, c. L.5.

Charges 

93 (1) A registered owner may in the prescribed manner charge the land with the 
payment at an appointed time of any principal sum of money either with or without 
interest or as security for any other purpose and with or without a power of sale.  R.S.O. 
1990, c. L.5, s. 93 (1). 

Statement of principal 

(2) A charge that secures the payment of money shall state the amount of the principal 
sum that it secures.  1998, c. 18, Sched. E, s. 135 (1). 

Effect of charge when registered 

(3) The charge, when registered, confers upon the chargee a charge upon the interest 
of the chargor as appearing in the register subject to the encumbrances and 

interest in the land.  R.S.O. 1990, c. L.5, s. 93 (3). 

Where advances under registered charge to have priority over subsequent charges 

(4) A registered charge is, as against the chargor, the heirs, executors, administrators, 
estate trustees and assigns of the chargor and every other person claiming by, through 
or under the chargor, a security upon the land thereby charged to the extent of the 

the amount for which the charge is expressed to be a security, although the money or 
ion of 

a transfer, charge or other instrument affecting the land charged, executed by the 
chargor, or the heirs, executors, administrators or estate trustees of the chargor and 
registered subsequently to the first-mentioned charge, unless, before advancing or 

-mentioned 
charge had actual notice of the execution and registration of such transfer, charge or 
other instrument, and the registration of such transfer, charge or other instrument after 
the registration of the first-mentioned charge does not constitute actual notice.  

Ontario New Home Warranties Plan Act, R.S.O. 1990, c. O.31 

 

(a) a self-contained one-family dwelling, detached or attached to one or more 
others by one or more common walls, 

(b) a building composed of more than one and not more than two self-contained, 
one-family dwellings under one ownership, 
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(c) a condominium unit that is a residential dwelling, including the common 
elements in respect of which the unit has an appurtenant common interest as 
described in the condominium declaration of the condominium corporation, or 

(d) any other dwelling of a class prescribed by the regulations as a home to which 
this Act applies, and includes any structure or appurtenance used in conjunction 
therewith, but does not include a dwelling built and sold for occupancy for 
temporary periods or for  

R.R.O. 1990, Reg. 892: Administration of the Plan under Ontario New Home Warranties 
Plan Act, R.S.O. 1990, c. O.31 

6. (1) In the case of a home of a type referred to in clause (a) or (b) of the definition of 

guarantee fund in respect of a claim under subsection 14 (1) or (2) of the Act is, 

(a) $20,000 in respect of a claim in relation to a purchase agreement, or a 
construction contract, entered into before February 1, 2003; 

(b) $40,000 in respect of, 

(i) a claim in relation to a purchase agreement entered into on or after 
February 1, 2003 and before January 1, 2018, or 

(ii) a claim in relation to a construction contract entered into on or after 
February 1, 2003; or 

(c) in respect of a claim in relation to a purchase agreement entered into on or after 
January 1, 2018, the greater of, 

(i) $60,000, and 

(ii) the lesser of 10 per cent of the sale price of the home, and $100,000. 
O. Reg. 2/03, s. 1; O. Reg. 524/17, s. 1. 

(2) In the case of a home that is a condominium dwelling unit, the maximum amount 
payable to a person out of the guarantee fund in respect of a claim under subsection 14 
(1) of the Act is $20,000, plus the amount of interest that has accrued, until the time of 
payment, on the net principal amount payable out of the guarantee fund in respect of 
the claim.  O. Reg. 2/03, s. 1. 
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  Eleventh Report to Court of 
KSV Restructuring Inc. 
as Receiver and Manager of 
Stateview Homes (Minu Towns) Inc., 
Stateview Homes (Nao Towns) Inc., 
Stateview Homes (Nao Towns II) Inc., 
Stateview Homes (On the Mark) Inc., 
TLSFD Taurasi Holdings Corp., 
Stateview Homes (High Crown Estates) Inc., 
Highview Building Corp Inc., 
Stateview Homes (BEA Towns) Inc., and 
Stateview Homes (Elm&Co) Inc. 
 

 

August 8, 2024 
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ENDORSEMENT OF JUSTICE OSBORNE: 

1. The Receiver of the Statesview Receivership Companies seeks today the following relief: 

a. An approval and vesting order (“TLSFD AVO”) substantially in the form attached at Tab 3 
of the Motion Record, inter alia: 

(a) approving the sale transaction (the “TLSFD Transaction”) in respect of certain 
of the property of TLSFD Taurasi Holdings Corp. (“Taurasi  Holdings”) contemplated 
by an agreement of purchase and sale between the Receiver and KingSett Real Estate 
Growth LP No. 8, by its general partner KingSett Real Estate Growth GP No. 8 Inc., 
(“KingSett REG LP”) dated October 18, 2023 (the “TLSFD APS”); 
 
(b) following the Receiver’s delivery of the Receiver’s certificate substantially in 
the form attached as Schedule “A” to the proposed TLSFD AVO, transferring and 
vesting all of Taurasi Holdings’ right, title and interest in and to the Purchased Assets 
(as defined in the TLSFD APS) (the “TLSFD Purchased Assets”) in KingSett REG 
LP, free and clear of all liens, charges, security interests and encumbrances other than 
permitted encumbrances; and 
 
(c) sealing Confidential Appendices “1” and “5” to the Sixth Report of the 
Receiver dated November 8, 2023 (the “Sixth Report”) until further order of the Court. 

 
b. An approval and vesting order (“Minu AVO”) substantially in the form attached at Tab 4 of the 
Motion Record, inter alia: 

(a) approving the sale transaction (the “Minu Transaction”) in respect of certain of 
the property of Stateview Homes (Minu Towns) Inc. (“Minu”) contemplated by an 
amended and restated agreement of purchase and sale between the Receiver and Delton 
Acquisitions Inc. (“Delton”) dated October 19, 2023 (the “Minu APS”); 

 
(b) following the Receiver’s delivery of the Receiver’s certificate substantially in 
the form attached as Schedule “A” to the proposed Minu AVO, transferring and 
vesting all of Minu’s right, title and interest in and to the Purchased Assets (as defined 
in the Minu APS) (the “Minu Purchased Assets”) in Delton, free and clear of all liens, 
charges, security interests and encumbrances other than permitted encumbrances; 

 
(c) authorizing and directing the Receiver to terminate and disclaim the Pre-Sale 
Purchase Agreements (as defined in the Sixth Report) with respect to the Minu 
Property; and 

 
(d) sealing Confidential Appendix “4” to the Sixth Report until the earlier of the 
closing of the Minu Transaction or further order of the Court. 

 
c. An approval and vesting order (“Nao AVO”) substantially in the form attached at Tab 5 of the 
Motion Record, inter alia: 

(a) approving the sale transaction (the “Nao Transaction”) in respect of certain of 
the property of Stateview Homes (Nao Towns) Inc. (“Nao”) contemplated by an 
amended and restated agreement of purchase and sale between the Receiver and Delton 
dated October 19, 2023 (the “Nao APS”); 
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(b) following the Receiver’s delivery of the Receiver’s certificate substantially in 
the form attached as Schedule “A” to the proposed Nao AVO, transferring and vesting 
all of Nao’s right, title and interest in and to the Purchased Assets (as defined in the 
Nao APS) (the “Nao Purchased Assets”) in Delton, free and clear of all liens, charges, 
security interests and encumbrances other than permitted encumbrances; 
 
(c) authorizing and directing the Receiver to terminate and disclaim the Pre-Sale 
Purchase Agreements (as defined in the Sixth Report) with respect to the Nao Property; 
and 
 
(d) sealing Confidential Appendices “3” and “7” to the Sixth Report until the 
earlier of the closing of the Nao Transaction or further order of the Court. 

 
d. An approval and vesting order (“High Crown AVO”) substantially in the form attached at Tab 6 
of the Motion Record, inter alia: 

(a) approving the sale transaction (the “High Crown Transaction”) in respect of 
certain of the property of Stateview Homes (High Crown Estates) Inc. (“High Crown”) 
contemplated by an amended and restated agreement of purchase and sale between the 
Receiver and Delton dated October 19, 2023 (the “High Crown APS”); 
 
(b) following the Receiver’s delivery of the Receiver’s certificate substantially in 
the form attached as Schedule “A” to the proposed High Crown AVO, transferring and 
vesting all of High Crown’s right, title and interest in and to the Purchased Assets (as 
defined in the High Crown APS) (the “High Crown Purchased Assets”) in Delton, free 
and clear of all liens, charges, security interests and encumbrances other than permitted 
encumbrances; 
 
(c) authorizing and directing the Receiver to terminate and disclaim the Pre-Sale 
Purchase Agreements (as defined in the Sixth Report) with respect to the High Crown 
Property; and 
 
(d) sealing Confidential Appendices “2” and “6” to the Sixth Report until the 
earlier of the closing of the High Crown Transaction or further order of the Court. 
 

e. An order (the “Ancillary Matters and Distribution Order”) substantially in the form attached at 
Tab 7 of the Motion Record, inter alia: 

(a) authorizing the Receiver to make certain payments and distributions and 
maintain certain holdbacks and reserves from the net proceeds from the: (i) TLSFD 
Transaction (the “TLSFD Purchase Proceeds”); (ii) Minu Transaction (the “Minu 
Purchase Proceeds”); (iii) Nao Transaction (the “Nao Purchase Proceeds”); and (iv) 
High Crown Transaction (the “High Crown Purchase Proceeds” and collectively, the 
“Purchase Proceeds”); 
 
(b) approving the Sixth Report and the Receiver’s statement of receipts and 
disbursements and the Receiver’s activities described therein; and 
 
(c) approving the fees and disbursements of the Receiver and its counsel, as 
detailed in the Sixth Report and the Affidavit of Noah Goldstein sworn November 8, 
2023 and the Affidavit of Ryan Jacobs sworn November 8, 2023 (together, the “Fee 
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Affidavits”) and approving the allocation of such fees and costs in connection with 
this proceeding among the Stateview Receivership Companies (as defined below) in 
accordance with the Fee Affidavits and the allocation methodology (the “Allocation 
Methodology”) approved in the Distribution Order 
of this Court dated September 14, 2023 (the “OTM Distribution Order”). 
 

2. Defined terms in this Endorsement have the meaning given to them in the motion materials unless 
otherwise stated. 

3. The Receiver relies upon the First Report, the Sixth Report dated November 8, 2023, and the Fee 
Affidavits. 

4. The motion materials have been served on the Service List. The relief sought today is unopposed, and is 
strongly supported by the senior most directly affected stakeholders, Kingsett and Dorr. 

5. The Receiver was appointed on May 2, 2023, its mandate was later expanded, and it was authorized 
pursuant to a series of orders that in the aggregate constitute the Sales Process Order of June 5, 2023 to conduct 
a sale process for the property of, among others, Taurasi Holdings and the Companies. 

6. In the course of conducting the sales process, the Receiver was retained to assist with the Industrial 
Properties and the High Crown Project, and CBRE Limited to list for sale the Nao and Minu Projects. 

7. A comprehensive summary of the Sale Process is set out in the Sixth Report and I have not repeated all 
here. 

8. The Industrial Properties were marketed as a portfolio although prospective purchasers were advised that 
the Receiver would consider a bid for any combination of one or more of the Industrial Properties. One of those, 
the Oster Property, is not subject to the request for approval at this time and is still under consideration by the 
Receiver. 

9. The TLSFD Transaction was determined to be the value maximizing transaction for the Bradwick and 
Rivermede Properties. I am satisfied that notwithstanding that KingSett REG LP is an affiliate of KingSett, 
appropriate safeguards were put in place as described in the Sixth Report to ensure that the two entities, which 
operate independently and with an internal confidentiality wall, enjoyed no advantage whatsoever given the 
process imposed by the Receiver. 

10. With respect to the Minu, Nao and Hi Crown Projects, the Sale Process Results are also fully set out in 
the Sixth Report. The bid offered by Delton for each of the three Projects was determined by the Receiver to be 
the value maximizing transaction. 

11. I am satisfied that the sale process was carried out in accordance with the Sales Process Order. Virtual 
data rooms were established and the material contained therein was comprehensive. It included financial 
information, contracts, permits, designs and other diligence information as well as a form of draft asset purchase 
agreement for review and consideration by process to purchasers. 

12. I am satisfied that in each case, the market was widely canvassed, and that in addition to the process being 
in accord with the Sales Process Order, the process was commercially reasonable, appropriate and tailored to the 
particular circumstances of this matter. 

13. In short, I am satisfied that the Soundair Principles have been satisfied here. 

14. The approval and vesting orders are appropriate, reasonable, and effect that which is required to complete 
the transactions. I also observe that the draft orders are consistent with the model orders of the Commercial List. 
While not determinative of the issue, that provides additional support for the relief being sought. 
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15. I am also satisfied that the Pre-Sale Purchase Agreements relating to Minu, Nao and High Crown should 
be terminated as requested by the Receiver. 

16. The authority to direct a receiver to disclaim a pre-sale purchase agreement in the context of a receivership 
and as part of a sales process within that receivership for real property developments is well-established: Forjay 
Management Ltd. v 0981478 BC Ltd., 2018 BCSC 527 (“Forjay”) at paras 131-132; Peoples Trust Company v 
Censorio Group (Hastings & Carleton) Holdings Ltd., 2020 BCSC 1013 at para 57; Firm Capital Mortgage Fund 
Inc. v 2012241 Ontario Ltd., 2012 ONSC 4816 at paras 31- 38; BCIMC Construction Fund Corp. v Chandler 
Home Street Ventures Ltd., 2008 BCSC 897 at paras 54-58; BCIMC Construction Fund Corporation et. al. v The 
Clover on Yonge Inc. et. al., (September 15, 2020), ONSC (Commercial List) Court File No. CV-20-00637301-
00CL (Approval and Vesting Order) at para 8; see also, Bankruptcy and Insolvency Act, R.S.C. 1985, c B-3, s 
243(1)(c). 

17. The factors to be considered by the court in determining whether to authorize a receiver to disclaim pre-
sale purchase agreements were clearly set out by Justice Fitzpatrick in Forjay, and I am satisfied that those factors 
are all satisfied here. 

18. I observe that the Pre-Sale Purchase Agreements here contain express acknowledgements that they confer 
a personal right only and not an interest in the applicable Real Property and a provision to the effect that each 
Purchaser subordinates and postpones their Agreement to any mortgages, as applicable and any advances under 
such mortgages. None of those Agreements are registered on title to the applicable Real Property. 

19. Given that the transactions approved today represent the value-maximizing transactions for each 
respective Project, and no offer was submitted in the Sale Process for any of Minu, Nao or High Crown that 
provided for the assumption of the applicable Pre-Sale Purchase Agreements, the termination and disclaimer of 
those agreements, which is a condition of the transactions approved today, is necessary to maximize the value 
and benefits for the stakeholders of the Statesview Receivership Companies. I further observe that none of the 
bids received in the Sale Process contemplated an assumption of the Pre-Sale Purchase Agreements. 

20. I observe that it is the intention of the Receiver to provide notice to each of the Pre-Sale Purchasers by 
email or courier, as applicable, and post notice on the website of the Receiver. 

21. Further, the Receiver intends to work with Tarion Warranty Corporation to assist with the deposit claims 
process for the Pre-Sale Purchasers in respect of the termination and disclaimer of their agreements. Mr. Yailaqi, 
who appears today for some of those Purchasers, agrees with this and with the fact that the rights of those 
Purchasers will be affected by the Tarion Priority Motion now under reserve by Steele, J. 

22. The Receiver also seeks a sealing order in respect of the offer summaries and unredacted agreements 
collectively comprising Confidential Appendices 1 – 7 to the Sixth Report. The sealing relief is of limited duration 
and/or subject to further order of the court. It protects the integrity of the sales process and the value of the assets 
in the event that further steps are required, or the approved transactions do not close, all of which is accretive to 
the benefit to the stakeholders. In short, I am satisfied that the test as articulated by the Supreme Court of Canada 
in Sierra Club and refined in Sherman Estate has been met here. 

23. I am also satisfied that the fees and disbursements of the Receiver and its counsel are reasonable, 
appropriate, and reflect work done that was consistent with the scope of the mandate of the Receiver as appointed. 
The fees and disbursements were properly incurred in the discharge of the duties of the Receiver. They have been 
allocated to specific Statesview Receivership Companies when the activities relate to that specific entity and its 
corresponding project. Where the activities were of a general nature, the Allocation Methodology has been 
employed. I agree with the submission of the Receiver that this is the most practical and reasonable basis upon 
which to allocate fees. 

24. The Receiver has acted reasonably and prudently, and the activities described in the Sixth Report are 
approved. 
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25. The proposed reserves, holdback payments and distributions are set out in detail in the Sixth Report. 
Depending on the result in the Tarion Priority Motion, certain reserves or holdbacks may also be required to 
address certain additional priority claims asserted in the Proposed Class Action as described in the Sixth Report. 

26. In addition, and in response to submissions made today by counsel for Reliance Home Comfort, the 
Receiver will ensure that the holdbacks and reserves are sufficient to address the contingencies associated with 
that claim. 

27. Finally, the Receiver’s request for authorization and direction to make the distributions proposed, subject 
in some cases to the determination on the Tarion Priority Motion, is appropriate and is approved. 

28. For all of these reasons, the orders sought today are appropriate and are granted. I have signed the orders 
and they have immediate effect without the necessity of issuing and entering. 
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               Counsel Holdings Canada Limited v.

                 The Chanel Club Limited et al.*

 

 [Indexed as: Counsel Holdings Canada Ltd. v. Chanel Club Ltd.]

 

 

                        33 O.R. (3d) 285

                      [1997] O.J. No. 1428

                     Court File No. 43535/89

 

 

               Ontario Court (General Division),

                            Adams J.,

                         April 10, 1997

 

 

 * An appeal from the following judgment of Adams J. to the

Ontario Court of Appeal (Labrosse, Charron and Feldman JJ.A.) was

dismissed on March 5, 1999.  See 43 O.R. (3d) 319.

 

 Mortgages -- Priorities -- Purchaser's lien -- Purchaser of

condominium unit agreeing that claims under agreement of

purchase subordinate to any mortgages granted by vendor

-- Agreements of sale not registered -- Mortgage registered

after agreements -- Mortgagee having actual notice of

agreements -- Although priority of mortgage may be affected by

actual notice of prior equitable lien, priority not affected

where lien by its terms is expressed to be subordinate or

subject to mortgage.

 

 Real property -- Agreements of purchase and sale -- Agreement

obliging vendor to hold deposit in trust -- Vendor entitled to

use deposit funds after deposit receipt delivered to purchaser

under Ontario New Home Warranty Program -- Condominium Act,

R.S.O. 1990, c. C.26 -- Ontario New Home Warranties Plan Act,

R.S.O. 1990, c. O.31.

 

 Real property -- Registration -- Priorities -- Purchaser's

lien -- Actual notice -- Purchaser of condominium unit agreeing
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that claims under agreement of purchase subordinate to any

mortgages granted by vendor -- Agreements of sale not

registered -- Mortgage registered after agreements -- Mortgagee

having actual notice of agreements -- Although priority of

mortgage may be affected by actual notice of prior equitable

lien, priority not affected where lien by its terms is

expressed to be subordinate or subject to mortgage.

 

 In 1986, the defendant C Club began construction of an 89-

unit condominium. For this project, it was the proposed

declarant under the Condominium Act and a vendor of new homes

under the Ontario New Home Warranties Plan Act ("ONHWPA"). The

purchasers of units paid deposits under written agreements of

purchase and sale that provided that the deposits were to be

paid into an interest-bearing trust account. The agreements

also provided that the purchaser's rights were to be

subordinate to any mortgage arranged by C Club.

 

 Under the Condominium Act, C Club was obliged to hold the

deposits in a trust account to the extent that the purchasers

had not received a "deposit receipt" issued under the ONHWPA by

the defendant Ontario New Home Warranties Plan (the "Plan").

The ONHWPA provided that a purchaser with a deposit receipt and

damages claim against a vendor was entitled to be paid by the

Plan to a maximum of $20,000 and that the Plan was subrogated

to the purchaser's claim. C Club entered into a vendor-builder

agreement with the Plan and, in March 1987, the Plan provided C

Club with 89 blank deposit receipts having received the

security of a letter of credit and C Club's covenant to

reimburse the Plan for any sums it might have to pay under the

deposit receipts.

 

 In December 1987, the plaintiff C Holdings replaced F Trust

as the financier for the project. It agreed to provide a

construction loan of $9,420,000 and a credit facility of up to

$1,500,000 for the issuance of the deposit receipts. In return,

it received a first registered charge on the project. Before

agreeing to this loan, C Holdings had reviewed 58 purchase

agreements that had already been signed and which provided that

the purchaser's deposits were to be payable to C Club and F

Trust. Some of these agreements were later amended to refer to
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C Holdings instead of F Trust. After 1987, C Club entered into

30 additional agreements, under eight of which the deposits

were payable to C Club alone, and under 22 of which the

deposits were payable to C Club and C Holdings.

 

 In 1989, the amount of the loan was increased, and a new

first mortgage of $13,500,000 was registered. In November 1989,

C Club defaulted under the loan and a receiver-manager was

appointed. The receiver did not complete the project, and the

Plan paid purchasers $1,628,141 pursuant to the deposit

receipts. The Plan exercised its letter of credit but there was

a shortfall of $549,231. C Holdings also suffered a shortfall

on its mortgage in the amount of $4,436,979.09 as of April

1995. In an action, C Holdings claimed the proceeds of the

receivership on the basis that it held the first registered

mortgage; however, the Plan claimed priority on the basis that

it was subrogated to the purchasers' lien claims because C

Holdings had notice of these claims or on the basis that C Club

was obliged to hold the deposits in trust notwithstanding the

delivery of the deposit receipts and that C Holdings was

equally responsible for the deposits.

 

 Held, there should be judgment for C Holdings.

 

 While a purchaser's lien arose in the context of all the

purchase agreements, the liens were not registered and did not

take priority over the first registered charge. Although the

priority of a mortgage may be affected by actual notice of a

prior equitable lien, the priority will not be affected where

the lien, by its terms, is expressed to be subordinate or

subject to the registered mortgage. This was the effect of the

agreements in this case. Therefore, the only actual notice that

the mortgagee had of the purchase agreements entered into

before the mortgage was notice of a subordinate interest. While

no issue arose with respect to the subsequent agreements, the

same result would have prevailed. This was not a case of C

Holdings enforcing an agreement to which it was not a party;

rather, it was a question of the extent of notice of a

purchaser's lien that would otherwise be assertable against the

mortgage. Further, since a purchaser's lien arises by force of

the purchaser's contract, the equitable liens of the purchasers
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in this case under the agreements were within the meaning of

the postponement clause found in the agreements.

 

 There was no trust obligation imposed on C Club with respect

to the deposits after the deposit receipts had been delivered.

The agreements were drafted against the framework of the

Condominium Act, which provided that deposits only had to be

retained until prescribed security, i.e., the deposit receipts,

were delivered. Had the parties to the agreement intended a

trust arrangement different from that contemplated by the

Condominium Act, they would have said so expressly. The

purchasers accepted deposit receipts and acted on them. There

was nothing in the material that suggested it was intended

under the agreements that the purchasers were to be entitled to

deposit receipts and to have C Club hold their deposits in

trust. C Holdings was not a party to the purchase agreements

but if it had trust obligations, they could be no higher than C

Club's obligations. Accordingly, C Holdings had priority with

respect to the proceeds of the receivership.
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 ACTION to determine the priority to the proceeds of a

receivership.

 

 

 Benjamin Zarnett and R. Bernstein, for plaintiff.

 H.C.G. Underwood, for Ontario New Home Warranty Program.

 

 

 ADAMS J.: -- This is a proceeding to determine who has priority

to the proceeds of a receivership which arose from the insolvency

of a condominium developer known as Chanel Club Limited

("Chanel") and the default under a mortgage in favour of the

plaintiff, Counsel Holdings Canada Limited ("Counsel"), which

secured its loans to Chanel. Counsel claims priority on the basis

that it held the first registered mortgage on the lands which

were realized upon in the receivership. The Ontario New Home

Warranty Program ("ONHWP"), however, claims priority to a portion

of the proceeds on the basis that it is subrogated to the lien

claims of purchasers arising from their deposits made at the time

of purchase of the proposed condominium units and in respect of

which counsel had notice.

 

                               I

 

 In 1986, Chanel commenced construction of an 89-unit
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residential condominium project on College Street in the City

of Toronto. The owner of the lands on which the project was to

be constructed was the Toronto United Church Council (the

"Church"). Chanel entered into an agreement with the Church

to permit the construction of the condominium and, on

registration, to obtain title to it. Accordingly, Chanel was

the "proposed declarant" of the condominium.

 

 Chanel sold units in the project and required the purchasers

to pay deposits. The Condominium Act, R.S.O. 1990, c. C.26,

provides that a proposed declarant is required to hold a

deposit received from a purchaser in a trust account at a

specified financial institution until their disposition to the

person entitled to them or until the purchaser is provided with

"prescribed security": see s. 53(1). Pursuant to regulations

under the Condominium Act, "prescribed security" is defined to

include a "deposit receipt" issued by ONHWP: see R.R.O. 1990,

Reg. 121, s. 35(2). Accordingly, once a purchaser has received

a deposit receipt, the proposed declarant is no longer

required, under the terms of the Condominium Act, to hold a

purchaser's deposit in trust to the extent the deposit is

covered by that receipt.

 

 In November 1986, Chanel registered with ONHWP and paid an

enrollment fee in respect of all 89 units in the project. ONHWP

is a non-profit corporation designated by the Lieutenant

Governor in Council to administer the Ontario New Home

Warranties Plan Act, R.S.O. 1990, c. O.31. Pursuant to s. 14(1)

of the ONHWP Act, a person who has contracted with a vendor for

the purchase of a new home (including a condominium unit) and

who has a cause of action in damages against the vendor for

financial loss resulting from the vendor's failure to perform

the contract is entitled to be paid by ONHWP the amount of such

damages subject to the limits fixed by the regulations.

Sections 6(1) and (2) of R.R.O. 1990, Reg. 726 provide that the

maximum amount that can be claimed by the purchaser of a

condominium unit on account of damages is $20,000 as well as

interest. Pursuant to s. 23(1)(m) of the ONHWP Act and Reg.

726, s. 17, ONHWP is subrogated to all rights of recovery of a

person to whom it has made payment in respect of a claim made

pursuant to s. 14(1)(a) of the Act.
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 Chanel entered into a vendor-builder agreement dated November

10, 1986 with ONHWP. Pursuant to that agreement, ONHWP agreed

to provide Chanel with deposit receipts and Chanel was entitled

to deliver those receipts to its purchasers in respect of

deposits received from them. The deposit receipts provided to

Chanel by ONHWP provided:

 

(a) that if the deposit paid by the purchaser to Chanel would

   become owing to the purchaser upon the bankruptcy of Chanel

   or upon Chanel's failure to perform its obligations under

   the purchase agreement, and if Chanel failed to pay the

   deposit to the purchaser, the purchaser would be entitled

   to payment from ONHWP in an amount equal to such deposit

   plus interest provided that the maximum amount payable

   under the deposit receipt would be $20,000 plus interest;

   and

 

(b) upon payment of any claim to the purchaser, ONHWP would be

   subrogated, to the extent of such payment, to all rights of

   recovery of the purchaser against Chanel.

 

 ONHWP's potential exposure under the deposit receipts it

issued to Chanel was $1,780,000 (i.e. 89 X $20,000) plus

interest. ONHWP obtained a covenant from Chanel to reimburse it

for any sums ONHWP might have to pay under the deposit

receipts. As security for Chanel's obligations, ONHWP requested

a letter of credit in the sum of $1,789,100 as well as personal

guarantees from the principals of Chanel. In March 1987, ONHWP

provided Chanel with 89 blank deposit receipts. Chanel was then

at liberty to release these deposit receipts to purchasers who

paid deposits in the manner contemplated by the Condominium

Act. Under the Act, once a deposit receipt is issued to a

purchaser, deposit moneys provided by the purchaser and covered

by the deposit receipt can be removed by the vendor from the

trust account. Thus, pursuant to the legislation, Chanel had

access to the purchaser's deposit at that time.

 

 The project was originally financed by Financial Trust

Company ("Financial"). In December 1987, however, the plaintiff

provided replacement financing in the form of an interim
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construction loan and a letter of credit facility. At the time,

approximately 75 per cent of the units had been pre-sold.

Fifty-eight of these "initial purchase agreements" stipulated

in para. 1(a) that the deposits were to be payable jointly to

Chanel and Financial Trust Company and to be credited towards

the purchase price on closing date.

 

 All the initial purchase agreements provided, inter alia:

 

   (2) The meaning of words and phrases used in this Agreement

       shall have the meaning described to them in the Act,

       unless otherwise provided for herein.

 

 "Act" means the Condominium Act (Ontario) and any amendments

 and regulations thereto;

 

   (3) The Vendor shall pay interest to the Purchaser in

       accordance with the Act (interest to be credited on the

       statement of adjustments on the Closing Date). The

       Deposits shall be paid into an interest bearing trust

       account of a Canadian chartered bank or Trust Company.

       Interest shall accrue to the Purchaser from and after

       the fifteenth (15th) day following the date upon which

       the Purchaser pays the second deposit required pursuant

       to paragraph 1(a)(ii) at the rate prescribed in the

       Act, unless the purchaser shall forfeit the Deposits

       (in which event the vendor shall be entitled to such

       interest). The balance of any interest earned shall be

       paid to the vendor.

 

  (24) The Purchaser agrees that he will not register or

       cause or permit this agreement to be registered and

       that no reference to it or notice of it or any caution

       shall be registered on title. The Purchaser further

       agrees until Title Closing not to sell, lease, mortgage

       or in any way encumber the Unit or the Condominium

       directly or indirectly or permit any lease, notice of

       agreement, lien or any other interest to be registered

       with respect thereto. The Purchaser shall be deemed to

       be in default under this Agreement if he creates any

       encumbrance or makes any registration or causes or
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       permits any encumbrance or registration to be made on

       title prior to the Closing Date.

 

  (26) This Agreement and the Purchaser's rights hereunder

       are subject and subordinate to (i) any mortgage

       arranged by the Vendor and any advances from time to

       time thereunder, (ii) any agreements entered or to be

       entered into by the Vendor with any public utility or

       any municipal or other governmental authority having

       jurisdiction relating to the development and/or

       servicing of the Building and (iii) the Creating

       Documents.

 

 Counsel was not a signatory to any of the initial purchase

agreements. All of them were between the purchasers and Chanel.

 

 Chanel, the Church and Counsel executed a loan agreement

dated December 1, 1987 which provided that Counsel would lend

up to $9,420,000 to finance construction of the project and up

to $1,500,000 to finance the acquisition of a letter of credit

to be provided to ONHWP as security for the issuance of the

deposit receipts and that, as security for the loan, Counsel

would receive a first registered mortgage and charge on the

project and its lands. Prior to entering into the loan

agreement, Counsel reviewed the initial purchase agreements. On

December 16, 1987, a charge/mortgage of land in the principal

amount of $11,500,000 was executed by the Church as owner of

the lands and registered in favour of Counsel.

 

 After Counsel advanced its loan, some of the initial

purchaser agreements were amended to provide that the reference

to Financial Trust Company in para. 1(a) was to be amended to

refer to Counsel. After December 1987, Chanel entered into 30

additional agreements of purchase and sale. These "subsequent

agreements" contained the same provisions as set out above

except that para. 1(a) provided, in the case of 22 agreements,

that the deposit was to be paid jointly to Chanel and Counsel

and, in the case of eight agreements, the deposit was to be

paid to Chanel alone. Counsel was not signatory to any of the

subsequent agreements.
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 The deposits paid by purchasers under the initial purchase

agreements were received by Chanel and deposited in an account

at Financial Trust Company. After Counsel became the lender to

the project, the funds on deposit at the Financial Trust

Company were transferred to Counsel. It deposited $1,141,163.08

with the National Bank of Canada to secure the issuance of the

letter of credit in favour of ONHWP. The balance of the funds

were paid into a trust account of Chanel designated as the

"Excess Deposit Account" and were held there. Chanel

received all deposits paid under the "subsequent" purchase

agreements, i.e., subsequent to Counsel's involvement. Deposits

up to and including $20,000 were transferred to Chanel's

construction account and used to pay trade suppliers on the

project. Deposits in excess of $20,000 were held in the Excess

Deposit Account.

 

 The loan agreement was amended by an amending agreement dated

July 31, 1989 and was made between Chanel, Counsel and the

Church. Counsel agreed to increase the construction loan. The

loan amending agreement provided that a new first mortgage in

favour of Counsel in the sum of $13,500,000 was to be provided

and that it would constitute a first charge on the lands in

question. Thus, a new mortgage of $13,500,000 was executed by

the Church in Counsel's favour and registered to replace the

original mortgage of $11,500,000. The registration of the new

mortgage was on August 11, 1989.

 

 In November 1989, Chanel defaulted under the terms of the

loan agreement, the loan amending agreement, and the mortgage.

Pursuant to an order of Farley J. dated December 15, 1989,

Price Waterhouse Limited was appointed as receiver-manager of

Chanel and of the lands which were subject to Counsel's

mortgage. The receiver was found to have no obligation to

complete the outstanding purchase agreements. Accordingly, the

purchasers, under these agreements, were entitled to the return

of their deposits. The portions of the deposits over $20,000,

which were being held in trust in the Excess Deposit Account,

were distributed to the purchasers as entitled. The portions of

the deposits up to $20,000 were not returned by Chanel because

of its insolvency. ONHWP paid to purchasers $1,628,141

including interest of $322,346 pursuant to the deposit receipts
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issued to them under the initial purchase agreements and the

subsequent purchase agreements.

 

 On January 22, 1990, ONHWP realized on the letter of credit,

placing the sum of $1,078,910 in its account. After application

of the proceeds from the letter of credit, the difference

between ONHWP's payment out to purchasers and the amount it

received pursuant to the letter of credit was $549,231 (before

crediting interest earned by ONHWP on its receipt of

$1,078,910). Counsel also suffered a shortfall on its mortgage

loan. After the sale of the lands and application of the net

sale proceeds against the amount owing on the mortgage, the sum

of $4,436,979.09 was still owing as of April 30, 1995. Pursuant

to an order of this court, a surety bond has been posted by

Counsel in the amount of $670,000.

 

                               II

 

 Counsel holds the first registered mortgage/charge against

the lands which were realized in the receivership. Accordingly,

by reason of the provisions of the Registry Act, R.S.O. 1990,

c. R.20, ss. 70, 71 and 72 and the Land Titles Act, R.S.O.

1990, c. L.5, s. 78(3), it claims first right to the proceeds

of the disposition of those assets. ONHWP, however, submits

that it is subrogated to the rights of the purchasers who were

entitled to have their deposits refunded to them and that those

rights have priority to Counsel's rights. ONHWP makes the

following arguments:

 

(a) The purchasers held purchasers' liens against the lands

   mortgaged to Counsel and the liens are enforceable in

   priority to Counsel's mortgage, notwithstanding that the

   purchasers each signed purchase and sale agreements

   providing that their rights were subordinate and subject to

   a mortgage arranged by the vendor.

 

(b) Chanel was required to hold a purchaser's deposit in trust

   under the agreement of purchase and sale and was not

   entitled to release it, notwithstanding the delivery of

   prescribed security to the purchaser as permitted by the

   Condominium Act.
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(c) ONHWP submits that Counsel, where deposits were to be paid

   jointly to Chanel and Counsel, is equally responsible with

   Chanel for the release of the funds from a trust account,

   notwithstanding that Counsel was not a party to those

   purchase agreements.

 

 While I accept that a purchaser's lien arose in the context

of all of these purchase and sale agreements, the liens were

not registered and do not take priority over the first

registered charge against the lands and premises of Chanel in

favour of Counsel. Although the priority of a registered

mortgage may be affected by actual notice of a prior equitable

lien, the priority will not be affected where the lien, by its

own terms, is expressed to be subordinate or subject to the

registered mortgage; That is the effect of para. 26 of all of

the agreements of purchase and sale concerning these

condominium units. Therefore, the only actual notice that the

initial purchase agreements gave to the plaintiff was notice of

a subordinate interest of each purchaser to the rights of a

mortgagee under a mortgage arranged by the vendor. While no

issue of priority arises with respect to the subsequent

purchase agreements, the same result would prevail in light of

para. 26.

 

 The issue was first considered in Harwood-Scully v. King-

Frederick Realty Ltd., [1986] O.J. No. 1250 (H.C.J.) where

an agreement of purchase and sale between Harwood-Scully as

purchaser of a proposed condominium unit and the vendor

provided (at p. 26):

 

 This Agreement is subordinate to and the Purchaser hereby

 postpones it to any Mortgage arranged by the Vendor and any

 advances from time to time . . .

 

 In an action for the return of a deposit, the purchaser

argued that she had priority over the first mortgagee because

it had actual notice of her deposit and her agreement prior to

making its mortgage advances and before it registered its

interest. The court rejected all of the arguments now relied on

by ONHWP in these proceedings. It was held that the mortgagee

19
97

 C
an

LI
I 1

21
30

 (
O

N
 S

C
)

52



had notice only of a subordinated interest which therefore

ranked behind the mortgage. In my view, the Harwood-Scully

decision is determinative of the issues raised by ONHWP in

these proceedings.

 

 This is not a case where Counsel is seeking to enforce a

provision of an agreement to which it is not a party, i.e.,

para. 26 of the purchase agreement. Rather, this matter

concerns the extent of notice Counsel had of a purchaser's lien

in respect of a priority that it would otherwise be able to

assert under its mortgage. Thus, Counsel is not seeking to

"enforce" the purchase and sale agreements entered into

between Chanel and the buyers of the condominium units. In

rejecting a similar argument put forward in Royal Trust Co. v.

H.A. Roberts Group Ltd. (1995), 44 R.P.R. (2d) 255 at p. 276,

[1995] 4 W.W.R. 305 (Sask. Q.B.), it was stated:

 

 CIBC is not privy to the trust deed executed by Roberts and

 Royal Trust. But, in my view, CIBC is not attempting, per se,

 to enforce the trust deed. Rather, it is simply resisting the

 attempt of Royal Trust to take a prior security position to

 that of CIBC that is inconsistent with what Royal Trust has

 declared and agreed to in the trust deed regarding the

 priority of the respective securities.

 

 Accordingly, notice of an interest which is stated to be

subordinate is not actual notice of a prior interest which

defeats a mortgagee's registered priority: see also Molgat

Holdings Ltd. v. Zephyr Development Ltd. (1979), 98 D.L.R. (3d)

104 (B.C.S.C.); Bramber Consulting Management Service Corp. v.

Commerce Capital Mortgage Corp. (1981), 36 O.R. (2d) 601, 22

R.P.R. 17 (H.C.J.); and Canada Trust Co. v. Queensland

Management Services Ltd. (1980), 13 R.P.R. 156 (Ont. H.C.J.).

 

 I am also of the view that Euroclean Canada Inc. v. Forest

Glade Investments Ltd. (1985), 49 O.R. (2d) 769, 16 D.L.R.

(4th) 289 (C.A.) does not dictate a contrary result. That

case did not involve the question of notice. Rather, a party

with a second unprotected interest in personalty was attempting

to subordinate the rights of a party with a first registered

interest and a statutory right in priority to that personalty
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on the basis of an agreement between the first registered party

and another party. In the instant case, Counsel has the first

registered interest and statutory right to priority which ONHWP

is attempting to defeat with an argument of actual notice. The

issue then arises as to the content of that notice.

 

 Further, the equitable liens of the purchasers in this case

arise under the agreements of purchase and sale and, therefore,

fall within the meaning of the postponement clause found at

para. 26 of those same agreements. As Lord Westbury L.C.

expressed in Rose v. Watson (1864), 10 H.L. Cas. 672 at pp.

678-79, 33 L.J. Ch. 385 (H.L.):

 

   When the owner of an estate contracts with a purchaser for

 the immediate sale of it, the ownership of the estate is, in

 equity, transferred by that contract. Where the contract

 undoubtedly is an executory contract in the sense that the

 ownership of the estate is transferred subject to the payment

 of the purchase money, every portion of the purchase money

 paid in pursuance of that contract is a part performance and

 execution of the contract, and, to the extent of the purchase

 money paid, does, in equity, finally transfer to the

 purchaser the ownership of a corresponding portion of the

 estate.

 

   My Lords, that being so, we only have to enquire under the

 terms of the present contract whether the sums of money paid

 by the Respondent were, or were not, paid in pursuance of

 that contract. About that my Lords, there is no controversy

 whatever. They were bonafide payments made by the Respondent,

 in conformity with the contract which required such payments

 to be made in part of the purchase-money; and they were

 accepted by the vendor as portions of that purchase-money. In

 conformity, therefore, with every principle, the purchaser

 paying the money acquired an interest in the estate by force

 of the contract and of that part performance of the contract,

 namely, the payment of that portion of the purchase-money.

 

 In my view, there was no intent in Whitbread & Co. v. Watt,

[1902] 1 Ch. 835, 71 L.J. Ch. 424 (C.A.), to disagree with

the notion that a purchaser's lien arises "by force of the
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contract". Accordingly, in the facts at hand, any lien is

subordinated by para. 26 of the standard form purchase

agreement.

 

 ONHWP admits there was no breach of the trust imposed on the

deposits by the Condominium Act. However, it now argues that a

separate trust arose under the purchase agreements. In my view,

this was not the intent of the purchase agreements. These

purchase agreements were negotiated "in the shadow of" the

Condominium Act. Indeed, the agreements make explicit reference

to that legislation. This all being the case, I find the

references in the purchase agreement to a deposit and to a

trust account only require the maintenance of the trust account

until such time as the prescribed security is delivered. The

provisions of the Condominium Act permit the release of

deposits from a trust on the delivery of prescribed security.

Had the parties to the agreement intended a trust arrangement

different from that contemplated by the provisions of the

Condominium Act, they would have said so expressly.

 

 ONHWP voluntarily entered into an agreement with Chanel

whereby deposit receipts would be provided and took security

from Chanel against the obligations which it might incur under

the deposit receipts. ONHWP has admitted that upon delivery of

a deposit receipt, a vendor is no longer required under the

terms of the Condominium Act to hold the deposit moneys covered

by that deposit receipt in trust. Given that the purchase

agreement was drafted against the framework of the Condominium

Act and specifically provides that words and phrases used in

the agreement have the meaning ascribed to them in the

Condominium Act, I am not prepared to hold that para. 3 of the

agreement intended a deposit to remain in an interest-bearing

trust account after a deposit receipt was given to a purchaser.

 

 The purchasers in this case accepted deposit receipts and

acted on them to collect payment of their deposits. The purpose

of a deposit receipt is to permit a vendor to release deposit

funds from trust. Nothing in the material before me supports a

contractual intention that the purchasers were to be entitled

to deposit receipts and to have Chanel hold their deposits in

trust. Furthermore, any claim against Chanel on a trust basis
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does not give priority over Counsel, by reason of para. 26 of

the purchase agreements. Accordingly, whether or not (and I

find not) Counsel was obligated to hold deposit funds in trust,

there could be no breach of trust once deposit receipts were

issued to the purchasers. Counsel, of course, was not a party

to the purchase agreements. But if it had trust obligations

pursuant to those agreements, they could be no higher than

Chanel's.

 

                              III

 

 Accordingly, the questions in the list of issues to be tried

are answered as follows:

 

1. Q. Are the net receivership proceeds impressed with an

     express, constructive or resulting trust for any amount in

     respect of purchasers' claims for dwelling unit deposits?

 

  A. No.

 

2. Q. If a trust has been created with respect to the deposits,

  which of the following parties are constituted a trustee for

  which deposits:

 

     (a) The Chanel Club Limited?

 

     (b) Counsel Trust Company and its assignee Counsel Holdings

         Canada Limited?

 

  A. Only Chanel was required to hold deposits in trust until

  the delivery of deposit receipts, which terminated any trust.

 

3. Q. If any trust was created, was the trustee released from

  its obligations to hold those moneys in trust by the deposit

  receipt provisions of the Condominium Act or otherwise?

 

  A. Yes, under both the Act and the purchase agreements.

 

4. Q. If any trust was created between certain purchasers and

  some party or parties, are such trust claims enforceable in

  priority to the plaintiff's claims to the extent that the
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  deposits cannot be identified or traced into receivership

  assets?

 

  A. No. I find those moneys "went into" the building of the

  condominium for the purposes of tracing. However, the tracing

  does not arise.

 

5. Q. What is the effect of cl. 26 of the agreements of

  purchase and sale providing for subordination of purchasers'

  claims to the plaintiff's mortgage advances:

 

 (a) If a trust was created with respect to the deposits in

     question?

 

 (b) If no trust was created?

 

  A. No claims or rights of the purchasers can be advanced in

  priority to Counsel as a result of cl. 26 of the agreements

  of purchase and sale whether or not a trust was created.

 

6. Q. With respect to the trust issues aforesaid, is ONHWP in

  any different position than the purchasers to whose claims

  ONHWP is subrogated?

 

  A. No.

 

7. Q. Did the purchasers acquire an equitable lien in respect

  of their dwelling unit for the amount of their deposits when

  they made their deposits?

 

  A. Yes, until they received deposit receipts.

 

8. Q. If the purchasers did acquire equitable liens, are their

  equitable liens thereunder subject and subordinate to the

  plaintiff's mortgage claims pursuant to the provisions of cl.

  26 of the agreements of purchase and sale?

 

  A. Yes.

 

9. Q. If the provisions of the said cl. 26 are found to

  provide for the subordination of the purchasers' deposit
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  claims to the plaintiff's mortgage claim, but such

  subordination is unenforceable at the instance of the

  plaintiff, should the court authorize and direct the

  enforcement of such subordination provisions at the instance

  of the court-appointed receiver and manager of the Chanel Club

  Limited?

 

  A. No, although this issue does not arise in light of my other

     conclusions.

 

10. Q. With respect to the aforesaid equitable lien issues, is

   ONHWP in any different position than the purchasers to

   whose claims ONHWP is subrogated?

 

   A. No.

 

11. Q. Where agreements of purchase and sale provide for

  deposits to be payable jointly to the Chanel Club Limited and

  to Financial Trust Company, or to the Chanel Club Limited and

  to the plaintiff, are the purchasers entitled to recover the

  amounts paid as deposits from the plaintiff?

 

  A. No, it was not a party.

 

12. Q. Where the purchasers provided deposit cheques made

   payable jointly to the Chanel Club Limited and Financial Trust

   Company, or the Chanel Club Limited and the plaintiff, are the

   purchasers entitled to recover the amounts paid from the

   plaintiff as well as from the Chanel Club Limited?

 

   A. No. Only Chanel was a party to the purchase agreements.

 

13. Q. In the event either of the questions in 10 or 11 is

   answered affirmatively, should the net receivership proceeds

   payable to the plaintiff be impressed with a constructive

   trust to the extent of the moneys found to be due to

   purchasers from the plaintiff?

 

   A. No.

 

14. Q. With respect to the aforesaid "jointly payable" issues,
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   is ONHWP in any different position than the purchasers to

   whose claims it is subrogated?

 

   A. No.

 

15. Q. On the theory of detrimental reliance is ONHWP estopped

   from asserting or proving any claim in priority to the

   plaintiff's mortgage claims for the following reasons:

 

   (a) ONHWP concluded an arrangement with Chanel whereby,

       instead of holding a first $20,000 of each dwelling

       unit deposited in trust, the Chanel Club Limited

       provided security to ONHWP in the form of a letter of

       credit of $1,078,910; and,

 

   (b) Counsel Trust Company made advances under its mortgage

       with knowledge of the said arrangement and in reliance

       upon the said arrangement being satisfactory to ONHWP?

 

   A. No. In making its subrogated claim, ONHWP stands in the

   shoes of the purchasers. It is only their conduct that is

   relevant: see Castellain v. Preston (1883), 11 Q.B.D. 380,

   52 L.J.Q.B. 366 (C.A.).

 

16. Q. Did ONHWP fail to mitigate its damages by failing to

   invest the moneys realized from drawing on the letter of

   credit in some form of reasonable and commercial

   investment which would realize a greater interest rate

   than that actually realized?

 

   A. No. ONHWP earned interest at 2.5 per cent below the

   Toronto Dominion Bank prime rate. There is no evidence

   that a better rate could have or should have been

   obtained.

 

17. Q. In the event that question 15 is answered affirmatively,

   by what amount should ONHWP's recovery, if any, be reduced

   on account of the failure to mitigate?

 

   A. There was no failure to mitigate.
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18. Q. In the event that ONHWP is entitled to recover some

      amount as a result of the answers to questions aforesaid:

 

      (a) Are the purchasers in question entitled to interest

          on the claims in question to which ONHWP is subrogated

          and at what rate?

 

      (b) Is ONHWP in any different position than the purchasers

          to whose claims it is subrogated in respect of its

          claims for interest?

 

   A. No, in the sense that there is no entitlement at all.

   However, if there was an entitlement, I note the purchaers

   are entitled to interest on deposits pursuant to s. 53(2) of

   the Condominium Act and ONHWP is subrogated to that right.

   ONHWP itself paid interest on purchasers' claims at the same

   rate. Accordingly, ONHWP would have been entitled to claim

   the same rate at which it allowed interest on the proceeds

   of the letter of credit so long as there was an unexpended

   balance. That rate is lower than ONHWP would be entitled to

   claim pursuant to the Courts of Justice Act, R.S.O. 1990, c.

   C.43.

 

                                             Order accordingly.

RPLT
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