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I. INTRODUCTION

1. This Bench Brief is submitted on behalf of KSV Restructuring Inc. (“KSV”), in its 

capacity as the Court-appointed receiver and manager (in such capacity, the “Receiver”) of 

Tradesmen Enterprises Limited Partnership and Tradesmen Enterprises Inc. (together, 

“Tradesmen”) for an order (the “Interim Distribution Order”) authorizing the Receiver to 

make an interim distribution of the Net Proceeds (as defined in paragraph 15 below) to Bank 

of Montreal (“BMO”), and approving an increase to the Receiver’s borrowings and 

accompanying charge, the Receiver’s activities and the fees and disbursements of the Receiver 

and its counsel.

2. BMO is Tradesmen’s senior secured creditor, the Interim Lender (as defined below) 

and the party funding these receivership proceedings (the “Receivership Proceedings”). BMO 

has expended significant resources to advance the Receivership Proceedings with a view to 

maximizing stakeholder recovery and is the sole party with an economic interest in the Net 

Proceeds. As a result of the financing arrangement previously approved by this Court and the 

proposed increase to the Receiver’s borrowings, there will be sufficient funding available to 

advance the Receivership Proceedings subsequent to the proposed interim distribution.

3. The Receiver submits that the proposed interim distribution, increase to the Receiver’s 

borrowings and ancillary relief sought are fair, reasonable and appropriate in the circumstances 

and ought to be approved in the form of the draft Interim Distribution Order.

II. FACTS

4. The facts supporting this proceeding are more fully set out in the First Report of the

Receiver dated July 5, 2021 (the “First Report”).1 All capitalized terms not otherwise defined

herein have the meaning ascribed to them in the First Report.

A. Background to these Proceedings

5. Tradesmen Enterprises Limited Partnership and Tradesmen Enterprises Inc. each filed

a Notice of Intention to Make a Proposal (“NOI”) on February 1, 2021 pursuant to subsection

50.4(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the “BIA”).

1 First Report of KSV Restructuring Inc. dated July 5, 2021 [First Report]. 
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KSV was appointed as proposal trustee under each NOI (in such capacity, the “Proposal 

Trustee”).2   

6. Principally, the NOI proceedings (the “NOI Proceedings”) were commenced to: 

(a) afford Tradesmen the time and stability required to advance litigation against 

Teck Coal Limited (“Teck”), Fluor Canada Ltd., Canadian Pacific Limited, the 

Province of British Columbia and FortisBC Energy (the “Litigation”); and  

(b) allow Tradesmen to access interim financing pursuant to an interim financing 

credit facility (the “Interim Facility”) dated February 1, 2021 between 

Tradesmen and BMO, as interim lender (in such capacity, the “Interim 

Lender”).3  

7. In furtherance of these objectives, Tradesmen sought and on February 3, 2021, obtained 

an order (the “NOI Order”) from this Court, which, among other things: 

(a) approved the Interim Facility and authorized Tradesmen Enterprises Limited 

Partnership to borrow up to the maximum principal amount of $1.9 million 

thereunder;  

(b) granted a priority charge (the “Interim Lender’s Charge”) on all of 

Tradesmen’s present and after-acquired assets, property and undertakings 

(collectively, the “Property”) in favour of the Interim Lender to secure all of 

Tradesmen’s obligations under the Interim Facility; and  

(c) granted a priority charge on the Property to secure the professional fees and 

disbursements of counsel to Tradesmen and the Proposal Trustee up to the 

maximum amount of $300,000 (the “Administration Charge”).4   

8. On March 2, 2021, the NOI Order was amended and restated to, among other things: 

                                                 
2 Ibid at para 1.0(1).  
3 Ibid at para 1.0(3).   
4 Ibid, Appendix “B” First Report of the Proposal Trustee dated February 2, 2021 at para 1.1(1). 
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(a) authorize Tradesmen Enterprises Limited Partnership to borrow up to the 

maximum principal amount of $2.8 million under the Interim Facility and 

approve a corresponding increase in the Interim Lender’s Charge; and  

(b) approve a key employee retention plan (the “KERP”) and grant a priority 

charge on the Property in the maximum amount of $202,500 (the “KERP 

Charge”) as security for payment of the obligations under the KERP.5   

9. To maximize value in the NOI Proceedings, the Proposal Trustee solicited liquidation 

proposals for Tradesmen’s machinery and equipment at its facility in Grande Prairie, Alberta 

and certain equipment remaining at Teck’s project site (collectively, the “Assets”). The 

Proposal Trustee’s efforts culminated in Tradesmen entering into a Liquidation Services 

Agreement dated March 3, 2021 with Ritchie Bros. Auctioneers (Canada) Ltd. (the “LSA”). 

The LSA and the sale of the Assets free and clear of all claims and encumbrances were 

approved by the Court pursuant to an order dated March 16, 2021 (the “AVO”).6  

10. Given that the Litigation would not be resolved prior to August 1, 2021, being the date 

by which Tradesmen was required to file a proposal pursuant to subsection 50.4(9) of the BIA, 

BMO applied for and on April 15, 2021, this Court granted an order (the “Receivership 

Order”) on consent to commence the Receivership Proceedings.7    

11. Among other things, the Receivership Order appointed KSV as the Receiver pursuant 

to subsections 243(1) of the BIA and 13(2) of the Judicature Act, R.S.A. 2000, c. J-2., ratified 

and recognized the AVO and continued each of the Interim Lender’s Charge, the 

Administration Charge and the KERP Charge. Further, the Receivership Order granted a 

charge on the Property up to the maximum amount of $1,000,000 (the “Receiver’s Charge”) 

as security for the professional fees and disbursements of the Receiver and its counsel, and 

authorized the Receiver to borrow such other monies as it deems necessary or desirable to fund 

the Receivership Proceedings.8  

                                                 
5 Ibid at para 2.0(6). 
6 Ibid at paras 3.0(1)-(3). 
7 Ibid at para 1.0(4). 
8 Ibid at paras 2.0(6), 4.0(3)(b), 4.1(1). 
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12. The Receiver’s borrowings required to advance the Receivership Proceedings and the 

Litigation are to be funded by BMO pursuant to receiver’s certificates (the “Receiver’s 

Certificates”). The Receiver’s borrowings under the Receiver’s Certificates are secured by the 

Receiver’s Borrowings Charge (as defined in the Receivership Order). The Receiver’s 

Borrowings Charge operates to permit the Receiver to deal with the Property, including the 

Net Proceeds, as authorized by order of this Court.9  

B. The Proposed Interim Distribution to BMO  

13. At the time of commencing the Receivership Proceedings, Tradesmen’s principal 

indebtedness (the “BMO Pre-Filing Indebtedness”) was to BMO under a $23 million 

revolving loan facility established pursuant to a Fourth Amended and Restated Loan 

Agreement between BMO and Tradesmen Enterprises Limited Partnership dated July 6, 2020. 

The BMO Pre-Filing Indebtedness is guaranteed by Tradesmen Enterprises Inc. and secured 

against all of the Property, including the Assets and the proceeds thereof.10  

14. In addition to its indebtedness to BMO, Tradesmen is also indebted to, among others, 

subcontractors who performed work on the Teck project. Certain of Tradesmen’s 

subcontractors placed liens on the Teck project site and related third party lands. The 

subcontractors who provided work or materials to the Teck project have asserted potential trust 

claims under the Builders Lien Act, S.B.C. 1997, C. 45 (the “BLA”) against any recoveries 

obtained in the Litigation.11  

15. Since the granting of the Receivership Order, the Assets – representing Tradesmen’s 

only realizable assets other the Litigation – were sold in accordance with the LSA. Proceeds 

from the sale of the Assets less all commissions, expenses and transfer costs prescribed by the 

LSA (the “Net Proceeds”) in the amount of $2,612,000 were paid to the Receiver. To reduce 

Tradesmen’s interest obligations and facilitate the efficient and timely administration of its 

estate, the Receiver is now seeking authorization to distribute the Net Proceeds in partial 

satisfaction of the BMO Pre-Filing Indebtedness.12   

                                                 
9 Ibid at para 4.0(3)(c). See also, ibid, Appendix “A” Receivership Order at Schedule “A” at para 6.  
10 Ibid at para 4.0(3). 
11 Ibid at para 2.0(7)(a).  
12 Ibid at paras 1.1(1)(f)(i), 3.0(1)-(3), 4.0(1). 
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16. Pursuant to the terms of the Interim Facility, the Interim Lender may provide its consent 

to waive its right to a mandatory repayment upon the sale of any of the Property, including the 

Assets, outside of the ordinary course of business. Solely for the purposes of the proposed 

Interim Distribution Order, the Interim Lender has advised the Receiver that it wishes to waive 

its right to such mandatory repayment with respect to the Net Proceeds. Similarly, solely for 

the purposes of the proposed Interim Distribution Order BMO, in its capacity as the holder of 

the Receiver’s Certificates and the beneficiary of the Receiver’s Borrowings Charge, has 

advised that it wishes to waive its entitlement to repayment with respect to the Net Proceeds.13  

C. The Receiver’s Activities and the Fees and Disbursements of the Receiver and its 
Counsel   

17. As described in the First Report, the Receiver has undertaken numerous activities to 

advance the Receivership Proceedings and comply with its obligations under the BIA and the 

Receivership Order. The Receiver is now seeking approval of such activities pursuant to the 

proposed Interim Distribution Order.14  

18. The proposed Interim Distribution Order also approves the fees and disbursements of 

the Receiver and its insolvency and litigation counsel being, Bennett Jones LLP (“Bennett 

Jones”) and Lawson Lundell LLP, respectively, as described in the First Report.15  

D. Increasing the Receiver’s Borrowings 

19. Pursuant to the Receivership Order, the Receiver’s borrowings under the Receiver’s 

Certificates are not to exceed $2,500,000, provided that the Receiver may increase its 

borrowings:  

(a) by any amount this Court may by further order authorize; or  

(b) in $500,000 increments without further order of this Court where it files a report 

to Court describing the need for such borrowings, serves such report on the 

                                                 
13 Ibid at paras 4.0(4)-(6). 
14 Ibid at paras 1.1(1)(f)(iv), 6.0(4). 
15 Ibid at paras 1.1(1)(f)(iii), 6.0(1)-(3). 
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service list and no person serves a written notice of objection within ten (10) 

days of service of the report.16  

20. Pursuant to the proposed Interim Distribution Order, the Receiver is seeking an increase 

in its borrowing limit from the maximum principal amount of $2,500,000 to $3,000,000. The 

proposed increase to the Receiver’s borrowings is expected to be sufficient to satisfy the costs 

of the Receivership Proceedings and the Litigation to and including September 30, 2021.17  

III. ISSUES 

21. The issues on this Application are whether this Honourable Court should: 

(a) authorize the proposed interim distribution to BMO;  

(b) approve the Receiver’s activities;  

(c) approve the fees and disbursements of the Receiver and its counsel; and  

(d) approve the proposed increase to the Receiver’s borrowings and a 

corresponding increase in the Receiver’s Borrowings Charge.    

IV. LAW AND ARGUMENT 

A. The Interim Distribution Should be Authorized  

22. Pursuant to the proposed Interim Distribution Order, the Receiver seeks authorization 

to distribute the Net Proceeds in partial satisfaction of the BMO Pre-Filing Indebtedness. Such 

interim distributions are frequently authorized in insolvency proceedings, including by this 

Court in receiverships.18  

                                                 
16 Ibid at paras 5.0(1)-(3).  
17 Ibid at paras 1.1(1)(f)(ii), 5.0(4).  
18 Windsor Machine & Stamping Ltd, Re (2009), 179 ACWS (3d) 513 at paras 13-14 [Windsor], TAB 1; General 

Chemical Canada Ltd, Re, 2007 ONCA 600 at para 47, TAB 2; AbitibiBowater, (Re), 2009 QCCS 6461 
at para 76 [Abitibi], TAB 3; In the Matter of the Receivership Proceedings of Accede Energy Services 
Ltd., Accede Fire & Safety Ltd., 1537723 Alberta Ltd. and Access Valve Ltd. (October 22, 2020), 
Calgary, 2001-04485 (Order Distribution, Approval of Receiver’s Fees and Disbursements, and 
Approval of Receiver’s Activities) at para 2 [Accede], TAB 4; In the Matter of the Receivership 
Proceedings of Mustang Well Services Ltd., KKSR Enterprises Ltd., Complete Oilfield Manufacturing 
Inc., Reaction Oilfield Supply (2012) Ltd., and MRBD Ltd. (September 5, 2018), Calgary, 1801-06866 
(Order Approving Interim Distribution, Auction Agreement and Actions of Receiver) at para 3 
[Mustang], TAB 5; In the Matter of the Receivership Proceedings of Innova Global Ltd. (April 12, 2021), 
Calgary, 1901-04589 (Order (Distribution)) at para 3 [Innova], TAB 6; In the Matter of the Receivership 
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23. In the context of insolvency proceedings involving an interim distribution to a senior 

ranking secured creditor, courts have considered, among other things: 

(a) the validity and enforceability of such creditor’s security;  

(b) whether the debtor/estate will have sufficient liquidity subsequent to the 

distribution; 

(c) the economy to be achieved by the proposed distribution; and  

(d) whether any objecting creditor has an economic interest in the assets that gave 

rise to the proceeds to be distributed.19  

24. The application of the foregoing considerations to this case makes clear that the 

proposed interim distribution is fair and reasonable in the circumstances. Namely:  

(a)  BMO’s Security is Valid and Enforceable. As set out in the Fourth Report of 

the Proposal Trustee dated April 6, 2021 filed with this Court, Bennett Jones 

has provided KSV with an opinion on BMO’s security in respect of the BMO 

Pre-Filing Indebtedness. The security opinion confirms the validity and 

enforceability of BMO’s security subject to the standard qualifications and 

assumptions contained therein.20   

(b) The Estate Has Sufficient Funds. Pursuant to the Receivership Order, this 

Court approved a framework that will allow the Receivership Proceedings to be 

adequately funded by BMO under the Receiver’s Certificates. To the extent 

additional borrowings are required, the Receivership Order expressly permits 

the Receiver to increase its borrowings by further order of this Court or in 

increments of $500,000 without further order of this Court where it files a report 

to Court describing the need for such borrowings and serves such report on the 

service list. As a result of this funding framework and the proposed increase to 

the Receiver’s borrowings, the Receiver is confident that it will have access to 

                                                 
Proceedings of Bearstone Environmental Solutions Inc. (October 7, 2019), Calgary. 1901-08251 (Order 
– Interim Distribution, Activities and Fees) at para 2 [Bearstone], TAB 7. 

19 Abitibi, ibid at paras 74-77, TAB 3; Windsor, ibid at paras 7-8, 13, TAB 1;  
20 First Report, supra note 1 at para 4.2(1)(a).    
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sufficient funds to advance the Receivership Proceedings subsequent to the 

proposed interim distribution.21  

(c) The Proposed Distribution will Reduce Tradesmen’s Interest Obligations. 

The proposed interim distribution will reduce the principal amount of the BMO 

Pre-Filing Indebtedness resulting in a corresponding reduction in Tradesmen’s 

interest obligations.22  

(d) No Other Creditor Has an Economic Interest. Subject to the Receiver’s 

Charge and the Administration Charge, BMO has the senior ranking interest in 

the Net Proceeds as the beneficiary of the Receiver’s Borrowings Charge and 

the Interim Lender’s Charge. Subject further to the KERP Charge, BMO also 

has a senior ranking interest in the Net Proceeds in its capacity as Tradesmen’s 

pre-filing secured lender. As previously noted, BMO has waived its right to 

repayment of the Net Proceeds in its capacity as the Interim Lender and the 

beneficiary of the Receiver’s Borrowings Charge solely for the purposes of the 

proposed Interim Distribution Order. The only creditors of Tradesmen with 

claims that may rank in priority to BMO’s security are subcontractors with 

potential trust claims under the BLA. A plain reading of the BLA restricts the 

monies upon which a trust may be impressed to those within a holdback account 

to be established by an owner and those paid by a contractor or subcontractor 

on account of the price of a contract or subcontract, as applicable.23 While any 

recovery obtained in the Litigation may be subject to such trust claims, the Net 

Proceeds are not. Neither the Net Proceeds nor the Assets from which they arose 

were derived from monies within a holdback account or constitute monies paid 

by a contractor or subcontractor on account of the price of a contract or 

subcontract.24 

25. Importantly, the proposed interim distribution will avoid the unfair consequences that 

would result from directing the Net Proceeds to the partial repayment of the Receiver’s 

                                                 
21 Ibid at paras 5.0(1)-(4).  
22 Ibid at para 4.0(3)(a).  
23 Builders Lien Act, SBC 1997, C. 45 s 5(2)(b), s 10(1).  
24 First Report, supra note 1 at paras 4.2(1)-(2). 
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Certificates, the Interim Facility or to otherwise fund the costs of the Receivership Proceedings. 

In each case, the Net Proceeds, which are not impressed with a trust, would be dissipated to 

fund the Litigation for which the ultimate recovery is expected to be subject to numerous trust 

claims. This would effect a reordering of priorities to the Net Proceeds, paradoxically and 

disproportionately prejudicing BMO – the party financing the Receivership Proceedings and 

the Litigation with a view to maximizing stakeholder recovery. BMO has waived its 

entitlement to repayment under the Receiver’s Certificates and the Interim Facility for the 

purposes of the proposed Interim Distribution Order to avoid this illogical result.25  

26. The Receiver submits that it is appropriate for this Court to exercise its discretion to 

authorize the proposed interim distribution to BMO in its capacity as Tradesmen’s pre-filing 

secured lender. The proposed interim distribution will minimize Tradesmen’s interest 

obligations and will not detract from the Receiver’s ability to continue to advance the 

Receivership Proceedings and the Litigation in the interests of Tradesmen’s creditors.26 

B. The Receiver’s Activities Should be Approved  

27. This Court has jurisdiction to approve the activities of a court officer as described in its 

reports to court.27 This Court routinely grants such approval in the context of receivership 

proceedings,28 recognizing that it:  

(a) brings the receiver’s activities before the Court;  

(b) enables the Court to satisfy itself that the receiver’s activities have been 

conducted prudently and diligently;  

(c) allows the concerns of stakeholders to be considered and addressed;  

(d) provides stakeholders with an opportunity to bring to the fore any concerns they 

may have regarding the receiver’s diligence and prudence;  

                                                 
25 Ibid.  
26 Ibid at paras 4.2(1)-(2), 5.0(1)-(4), 7.0(1). 
27 Bankruptcy and Insolvency Act, RSC 1985, c. B-3 s 183(1); Hanfeng Evergreen Inc, (Re), 2017 ONSC 7161 at 

para 15 [Evergreen Inc], TAB 8. 
28 Accede, supra note 18 at para 3, TAB 4; Mustang, supra note 18 at para 14, TAB 5; Innova, supra note 18 at 

para 2, TAB 6; Bearstone, supra note 18 at para 3, TAB 7.  
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(e) provides protection for the receiver not otherwise provided by statue; 

(f) permits the receiver to move forward with the next steps in the proceedings; 

and  

(g) protects creditors from the delay and expense that would be caused by: 

(i) the re-litigation of the steps taken in the proceedings to date; and  

(ii) potential indemnity claims by the receiver.29   

28. Having regard to the foregoing considerations, the Receiver submits that it is 

appropriate for this Court to exercise its discretion to approve the Receiver’s activities as 

described in the First Report.30   

C. The Fees of the Receiver and its Counsel Should be Approved  

29. The principles governing the approval of the fees and disbursements of a Court-

appointed receiver and its counsel are well established.31  In seeking such approval, the 

Receiver must satisfy this Court that the amount claimed is fair and reasonable having regard 

to: 

(a) the nature, extent and value of the case; 

(b) the complications and difficulties encountered; 

(c) the degree of assistance provided by the parties; 

(d) the time spent by the receiver; 

(e) the receiver’s knowledge, skill and experience; 

(f) the receiver’s diligence and thoroughness; 

(g) the responsibilities assumed; 

                                                 
29 Evergreen Inc, supra note 27 at paras 15-17, TAB 8. 
30 First Report, supra note 1 at paras 6.0(a)-(g), 7.0(1).  
31 Servus Credit Union Ltd v Trimove Inc, 2015 ABQB 745 at para 6 [Servus], TAB 9. 
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(h) the results achieved;  

(i) the cost of comparable services; and  

(j) any agreement as to fees between the parties.32   

30. These factors are non-exhaustive.33  

31. Applied here, the aforementioned considerations support the approval of the Receiver’s 

fees. Since the granting of the Receivership Order, the Receiver, with the assistance of its 

counsel, has acted in good faith and with due diligence to, among other things, transition the 

NOI Proceedings to the Receivership Proceedings, oversee the liquidation of the Assets, and 

attend to matters in the Litigation. The fees and disbursements of the Receiver and its counsel 

are commensurate with the complexity of these proceedings, the cost of comparable services, 

and the diligence, expertise and efforts of the Receiver and its counsel.34  

D. The Receiver’s Borrowings Should be Increased  

32. Pursuant to the Receivership Order, this Court is expressly authorized to approve 

increases to the Receiver’s borrowings and a corresponding increase to the Receiver’s 

Borrowings Charge. Indeed, the Receivership Order provides, in relevant part that:  

[t]he Receiver shall be at liberty […] to borrow […] such monies from time to 
time as it may consider necessary or desirable, provided that the outstanding 
principal amount does not exceed $2,500,000 at any time except as otherwise 
provided for in paragraph 27 below or as this Court may by further order 
authorize. […] The whole of the Property shall be and is hereby charged by way 
of a fixed and specific charge (the “Receiver’s Borrowings Charge”) as 
security for the payment of the monies borrowed.35  

33. The proposed increase in the Receiver’s borrowings is necessary to enable the Receiver 

to fund the Receivership Proceedings and continue to advance the Litigation in the interest of 

                                                 
32 Servus, ibid at paras 26-28, TAB 9; Bank of Nova Scotia v Diemer, 2014 ONCA 851 at paras 33, 35 [Diemer], 

TAB 10.   
33 Diemer, ibid at para 33, TAB 10.   
34 First Report, supra note 1 at paras 6.0(1)-(5). 
35 In the Matter of the Receivership Proceedings of Tradesmen Enterprises Limited Partnership, and Tradesmen 

Enterprises Inc. (April 15, 2021), Calgary, 2101-04670 (Consent Receivership Order) at para 22, TAB 
11. 
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Tradesmen’s stakeholders. The Interim Lender is supportive of the proposed increase in the 

Receiver’s borrowings and the corresponding increase to the Receiver’s Borrowings Charge.36  

V. RELIEF SOUGHT 

34. It is respectfully submitted that the proposed interim distribution, increase to the 

Receiver’s borrowings and the Receiver’s Borrowings Charge and fee and activity approval 

are fair, reasonable and appropriate in the circumstances. Accordingly, the Receiver requests 

that the Interim Distribution Order be granted in the form proposed by the Receiver.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED at Calgary, Alberta this 5th 

day of July, 2021. 

 BENNETT JONES LLP 
 
 

 Per: Bennett Jones LLP 
   

                                                 
36 First Report, supra note 1 at paras 5.0(1)-(4).  
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R.S.C. 1985, c. B-3, s. 183

s 183.

Currency

183.
183(1)Courts vested with jurisdiction
The following courts are invested with such jurisdiction at law and in equity as will enable them
to exercise original, auxiliary and ancillary jurisdiction in bankruptcy and in other proceedings
authorized by this Act during their respective terms, as they are now, or may be hereafter, held,
and in vacation and in chambers:

(a) in the Province of Ontario, the Superior Court of Justice;

(b) [Repealed 2001, c. 4, s. 33(2).]

(c) in the Provinces of Nova Scotia and British Columbia, the Supreme Court;

(d) in the Provinces of New Brunswick and Alberta, the Court of Queen's Bench;

(e) in the Province of Prince Edward Island, the Supreme Court of the Province;

(f) in the Provinces of Manitoba and Saskatchewan, the Court of Queen's Bench of the
Province;

(g) in the Province of Newfoundland and Labrador, the Trial Division of the Supreme Court;
and

(h) in Yukon, the Supreme Court of Yukon, in the Northwest Territories, the Supreme Court
of the Northwest Territories, and in Nunavut, the Nunavut Court of Justice.
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183(1.1)Superior Court jurisdiction in the Province of Quebec
In the Province of Quebec, the Superior Court is invested with the jurisdiction that will enable
it to exercise original, auxiliary and ancillary jurisdiction in bankruptcy and in other proceedings
authorized by this Act during its term, as it is now, or may be hereafter, held, and in vacation and
in chambers.

183(2)Courts of appeal — common law provinces
Subject to subsection (2.1), the courts of appeal throughout Canada, within their respective
jurisdictions, are invested with power and jurisdiction at law and in equity, according to their
ordinary procedures, except as varied by this Act or the General Rules, to hear and determine
appeals from the courts vested with original jurisdiction under this Act.

183(2.1)Court of Appeal of the Province of Quebec
In the Province of Quebec, the Court of Appeal, within its jurisdiction, is invested with the power
and jurisdiction, according to its ordinary procedures, except as varied by this Act or the General
Rules, to hear and determine appeals from the Superior Court.

183(3)Supreme Court of Canada
The Supreme Court of Canada has jurisdiction to hear and to decide according to its ordinary
procedure any appeal so permitted and to award costs.

Amendment History
R.S.C. 1985, c. 27 (2nd Supp.), s. 10 (Sched., item 2); 1990, c. 17, s. 3; 1993, c. 28, s. 78 (Sched.
III, item 6) [Repealed 1999, c. 3, s. 12 (Sched., item 3).]; 1998, c. 30, s. 14(a); 1999, c. 3, s. 15;
2001, c. 4, s. 33(2), (3); 2002, c. 7, s. 83; 2015, c. 3, s. 9

Currency
Federal English Statutes reflect amendments current to June 4, 2021
Federal English Regulations Current to Gazette Vol. 155:10 (May 12, 2021)
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B.C. Statutes
Builders Lien Act

Most Recently Cited in: Bear Creek Contracting Ltd. v. Pretium Exploration Inc., 2020
BCSC 1523, 2020 CarswellBC 2527, 329 A.C.W.S. (3d) 27 | (B.C. S.C., Oct 14, 2020)

S.B.C. 1997, c. 45, s. 5

s 5. Holdback account

Currency

5.Holdback account
5(1) Subject to subsection (8), an owner must

(a) establish at a savings institution a holdback account for each contract under which a lien
may arise,

(b) pay into the holdback account the amount the owner is required to retain under section
4, and

(c) administer the holdback account together with the contractor from whom the holdback
was retained.

5(2) Subject to sections 9 and 34, all amounts deposited into a holdback account

(a) are charged with payment of all liens arising under the contractor from whom the holdback
was retained,

(b) subject to paragraph (a), are held in trust for the contractor referred to in paragraph (a), and

(c) must not be paid out of the account without the agreement of all the persons who administer
the account.

5(3) An administrator of a holdback account may apply to the court for directions respecting
administration of the account, and the court may make any order it considers appropriate, including
one or more of the following orders:

(a) that the owner establish and maintain a holdback account as sole administrator;
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(b) that some or all of the money in the holdback account be paid into court under section
23 for the removal of claims of lien;

(c) that an administrator be removed or replaced;

(d) that a lien holder be paid.

5(4) If the mortgagee retains a holdback under section 4(4), this section other than this subsection
does not apply.

5(5) If there is more than one owner, only one of the owners is required to establish and administer
the holdback account.

5(6) Unless otherwise agreed, interest on the holdback account accrues to the owner during the
holdback period and after that accrues to the credit of the contractor from whom the holdback
was retained.

5(7) Failure by the owner to comply with subsection (1)(b) constitutes an act of default under the
contract and the contractor, on 10 days' notice, may suspend operations for as long as the default
continues.

5(8) This section does not apply to

(a) if it is an owner, the government, a government corporation as defined in the Financial
Administration Act or any other public body designated, by name or by class, by regulation, or

(b) a contract in respect of an improvement, if the aggregate value of work and material
provided is less than $100 000.

Amendment History
1998, c. 25, s. 3

Currency
British Columbia Current to Gazette Vol. 64:4 (February 23, 2021)
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B.C. Statutes
Builders Lien Act

Most Recently Cited in: In the Matter of the Bankruptcy of Bear Creek Contracting Ltd.
, 2021 BCSC 783, 2021 CarswellBC 1289, 331 A.C.W.S. (3d) 13 | (B.C. S.C., Apr 27, 2021)

S.B.C. 1997, c. 45, s. 10

s 10. Contract money received constitutes trust fund

Currency

10.Contract money received constitutes trust fund
10(1) Money received by a contractor or subcontractor on account of the price of the contract
or subcontract constitutes a trust fund for the benefit of persons engaged in connection with the
improvement by that contractor or subcontractor and the contractor or subcontractor is the trustee
of the fund.

10(2) Until all of the beneficiaries of the fund referred to in subsection (1) are paid, a contractor
or subcontractor must not appropriate any part of the fund to that person's own use or to a use not
authorized by the trust.

10(3) If the liens of a class of lien claimants are discharged under this Act by the payment of an
amount that is less than the amount owing to the person who engaged the class, the members of the
class are subrogated to the rights under subsections (1) and (2) of the person who engaged the class.

10(4) Subsections (1) and (2) do not apply to money received by an architect, engineer or material
supplier.

Currency
British Columbia Current to Gazette Vol. 64:4 (February 23, 2021)
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2009 CarswellOnt 4505
Ontario Superior Court of Justice [Commercial List]

Windsor Machine & Stamping Ltd., Re .

2009 CarswellOnt 4505, 179 A.C.W.S. (3d) 513

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C., c. C-36, AS AMENDED

IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
WINDSOR MACHINE & STAMPING LIMITED, LIPEL INVESTMENTS LTD.,

WMSL HOLDINGS LTD., 442260 ONTARIO LTD., WINMACH CANADA
LTD., PRODUCTION MACHINE SERVICES LTD., 538185 ONTARIO LTD.,

SOUTHERN WIRE PRODUCTS LIMITED, PELLUS MANUFACTURING LTD.,
TILBURY ASSEMBLY LTD., ST. CLAIR FORMS INC., CENTROY ASSEMBLY
LTD., PIONEER POLYMERS INC., G&R COLD FORGING INC., WINDSOR

MACHINE DE MEXICO, WINMACH INC., WINDSOR MACHINE PRODUCTS, INC.
WAYNE MANUFACTURING INC. AND 383301 ONTARIO LIMITED (Applicants)

Morawetz J.

Heard: March 11, 2009
Judgment: March 11, 2009
Docket: CV-08-7672-00CL

Counsel: Tony Reyes, Evan Cobb for Monitor, RSM Richter Inc.
Raong Phalavong for Saginaw Pattern
Andrew Hatnay, Andrea McKinnon, D. Youkaris for U.A.W., Local 251
Joseph Marin for Windsor Machine & Stamping Ltd.
D. Dowdall, J. Dietrich for Bank of Montreal
J. Archibald for Magna
John D. Leslie for Ford Motor Company
P. Shea for Johnson Controls Inc.
Jackie Moher for Ryder Finance Corporation
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Real property
III Sale of land

III.1 Agreement of purchase and sale
III.1.e Miscellaneous

Real property
III Sale of land

III.6 Judicial sale
III.6.f Vesting order

Headnote
Bankruptcy and insolvency --- Proposal — Companies' Creditors Arrangement Act —
Miscellaneous issues
Real property --- Sale of land — Agreement of purchase and sale — Miscellaneous
Real property --- Sale of land — Judicial sale — Vesting order
Table of Authorities
Statutes considered:
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36

Generally — referred to

Morawetz J.:

1      On March 11, 2009, the motion of RSM Richter Inc. was heard and granted with reasons
to follow. These are those reasons.

2      RSM Richter Inc., in its capacity as Monitor, brought this motion for:

(a) an Approval and Distribution Order;

(b) a Vesting Order relating to the sale of personal property assets from WMSL to the
Canadian Purchaser;

(c) a Vesting Order relating to the sale of real property from Lipel Investments Ltd. to the
Canadian Purchaser;

(d) a Vesting Order relating to the sale of real property from 383301 to the Canadian
Purchaser;

(e) an Order approving the fees and disbursements of the Monitor and its counsel.

3      The motion has the support of the Applicants, Bank of Montreal (the "Bank"), Magna, Ford
and Johnson Controls. The Union was not opposed to the sale. An unsecured creditor, Saginaw
Pattern, objected. Ryder Finance, an unaffected party did not oppose.
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4      I am satisfied that the record supports the requested relief. During these CCAA proceedings,
the Applicants explored a number of restructuring alternatives. The Monitor also ran a sale process
to identify a potential buyer or buyers for the business. The Applicants were unable to implement
a restructuring within the current corporate entities and were unable to identify an arm's length
buyer of the business that would pay an amount greater than the forced liquidation value of the
business. The sale process conducted by the Monitor did not result in any offers being submitted
to purchase the Applicants' assets.

5      The Monitor is of the view that the Applicants could not carry on as currently structured. Both
the Bank and EDC indicated that they would continue their support for the business and they have
had negotiations with the Purchasers and the Applicants, with a view to financing the Purchasers
and then working with the Applicants to complete a sale of the business to the Purchasers.

6      The Monitor is of the view that the proposed transactions result in an outcome that preserves the
business. The Monitor supports the approval of the transactions described in the Seventh Report.

7      With respect to the Approval and Distribution Order and the three Vesting Orders, these
transactions notionally result in the Bank's loans being repaid by the Purchasers (who are being
financed by the Bank and EDC) and will permit the business to continue. A portion of the secured
debt owing by WMSL to WMSL Holdings Ltd. will be paid by way of a promissory note from the
Canadian Purchaser to WMSL Holdings Ltd. The Canadian Purchaser will not have the burden of
the remaining secured debt owing to WMSL Holdings Inc., nor the burden of substantial unsecured
debt.

8      The Monitor is of the view that the holdbacks described in the Approval and Distribution
Order are desirable and appropriate in the circumstances so that goods and services supplied post-
filing can be paid, and so that the Union, if it is successful in its claims, can be paid.

9      In addition to the three transactions for which the Vesting Orders are sought, a fourth
transaction is covered by the Approval and Distribution Order. The fourth transaction is with
respect to personal property owned by two U.S. companies. These companies operate in the State
of Michigan. The Applicants did not seek formal recognition of the CCAA proceedings in the
United States. The parties are of the view that the most cost efficient means of completing the
transaction with respect to these assets would be for the Bank to take its remedies under the U.S.
Uniform Commercial Code, ("UCC") and issue notices of sale under the UCC with respect to the
personal property. The Monitor consented to this process and notices were issued by the Bank.

10      It is specifically noted, that notwithstanding anything in the Approval and Distribution Order,
Vesting Orders or purchase agreements referenced therein, the purchase orders or releases issued
by Magna Structural Systems Inc. and/or Magna Seating of America, Inc. (collectively, "Magna")
or Ford Motor Company ("Ford") to WMSL or any other Applicant will be assigned and vested
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in and to the purchaser, upon the consent of Magna or Ford, as the case may be, to the assignment
of such purchase orders and releases being provided to WMSL and the Purchaser on Closing and
the Certificate having been filed.

11      Further, nothing in the Approval and Distribution Order or the Vesting Orders made in
accordance with such Approval and Vesting Order shall, unless JCI consents, impact or terminate
the IP licence or option to purchase assets granted to JCI pursuant to the Accommodation
Agreement dated October 24, 2008 and approved by the Order dated October 29, 2008, and the
vesting of assets pursuant to Approval and Distribution Order or the Vesting Orders shall, unless
JCI otherwise consents, be subject to the IP licence and option in favour of JCI.

12      Finally, it is noted that employee matters are specifically addressed at Article 2.13 of the
Agreement of Purchase and Sale.

13      Although the outcome of this process does not result in any distribution to unsecured
creditors, this does not give rise to a valid reason to withhold court approval of these transactions.
I am satisfied that the unsecured creditors have no economic interest in the assets.

14      As previously indicated, the record supports the requested relief in all respects. Orders have
been signed and issued in the form requested.
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Ontario Court of Appeal
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385, 31 C.E.L.R. (3d) 205, 35 C.B.R. (5th) 163, 61 C.C.P.B. 266
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Docket: CA C45784, C45800
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Counsel: Mark Zigler, Andrew J. Hatnay, Fred L. Myers, Lawrence J. Swartz for Appellant,
Morneau Sobeco Limited Partnership in its capacity as administrator of General Chemical Canada
Ltd.'s pension plans
Ronald Carr for Appellant, Ministry of Environment
Ashley John Taylor for Pricewaterhouse Coopers Inc., interim receiver of General Chemical
Canada Ltd.
Richard B. Swan, Robert Staley, Linda Visser for Respondents, Harbinger Capital Partners Fund,
L.P., Harbinger Capital Partners Master Fund I, Ltd.
Tycho M.J. Manson for Honeywell ASCa Inc.
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Priority — Bankrupt was chemical company — Bankrupt's contributions to employees' pension
plans fell in arrears — Interim receiver accumulated $6.5 million from bankrupt's operating assets
— Interim receiver successfully brought motion to make interim distribution to secured creditor
in amount of $3.75 million — Motion judge found that lien created by s. 57(5) of Pension Benefits
Act ("PBA") was not enforceable under Bankruptcy and Insolvency Act ("BIA") — Administrator
of pension plans appealed — Appeal dismissed — Bankrupt was deemed to hold in trust for
beneficiaries of pension plans amount equal to its unpaid contributions under s. 57(3) of PBA,
but this did not create trust as contemplated by s. 67(1)(a) of BIA — Section 57(5) of PBA did
not qualify administrator as secured creditor for purposes of BIA — Lien and charge accorded to
administrator under s. 57(5) of PBA secured employer's obligation to pay unpaid contributions to
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57(5) of PBA secured employer's obligation to pay unpaid contributions to pension funds, but it
did not secure debt owed to administrator.
Bankruptcy and insolvency --- Priorities of claims — Claims of Crown — Provincial — General
principles
Environmental cleanup costs — Bankrupt was chemical company — Ministry of Environment
claimed that bankrupt failed to comply with provincial environmental safety regulations by
depositing by-products in basin — Basin was contaminated site and remedial costs exceeded
bankrupt's financial assurance given under Environmental Protection Act — Interim receiver
accumulated $6.5 million from bankrupt's operating assets — Interim receiver successfully
brought motion to make interim distribution to secured creditor in amount of $3.75 million —
Ministry appealed — Appeal dismissed — There was no basis to interfere with discretion of motion
judge to order interim distribution — Ministry was unsecured creditor against operating assets —
Ministry had security against bankrupt's real property — Secured creditor's security did not extend
to basin nor did interim receiver have possession of that real property — Motion judge found no
evidence of non-compliance with environmental orders nor any threat of imminent environmental
harm.
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This decision adds to the small but growing body of jurisprudence on the interplay between pension
law and insolvency law, in particular where there are unremitted contributions to an underfunded
pension plan and the employer has been placed into bankruptcy. The Court of Appeal upheld the
decision of the Superior Court, albeit on somewhat different grounds, which shift in reasoning
may cause a touch of confusion when working through any similar fact situations which might
arise in the future.

S.T. Goudge J.A.:

1      The respondents, the two Harbert Funds ("Harbert") 1 , are a secured creditor of General
Chemical Canada Ltd. ("GCCL"), which was placed in bankruptcy effective November 18,
2005. Its interim receiver has accumulated $6.5 million from GCCL's operating assets, including
cash, accounts receivable and inventory, and seeks the court's authorization to make an interim
distribution from these funds to Harbert, as secured creditor, in the amount of $3.75 million.

2      This proposal is opposed by the administrator of GCCL's two pension plans and by the Ontario
Ministry of the Environment ("MOE").

3      The administrator says that, pursuant to s. 57(5) of the Pension Benefits Act, R.S.O. 1990, c.
P.8 ("PBA"), it holds a lien over GCCL's assets in relation to GCCL's unpaid pension contributions,
and this gives it priority over Harbert's security.

4      MOE says that GCCL has failed to comply with provincial environmental safety requirements,
and there will therefore be significant cleanup costs that exceed GCCL's financial assurance given
under the Environmental Protection Act, R.S.O. 1990, c. E.19 ("EPA"). MOE says that GCCL and
its interim receiver have an obligation to meet these costs, and that any distribution at this stage is
premature and may leave no assets for environmental remediation.

5      At first instance, the motion judge found against both the administrator and MOE, and
authorized the interim distribution to Harbert. Both the administrator and MOE have appealed.
The appeals were argued together, although they each raise their own issues. I therefore propose
to address each separately.

6      In each case, I agree with the result reached by the motion judge, although for somewhat
different reasons.

The Administrator's Appeal

7      Until January 2005, when it discontinued operations, GCCL manufactured calcium chloride
at its plant in Amherstburg, Ontario. On March 31, 2004, Harbert advanced $9 million to GCCL,
secured against GCCL's operating assets. No one questions that Harbert's security instruments
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were properly registered under the Personal Property Security Act, R.S.O. 1990, c. P.10 ("PPSA"),
and constitute a perfected security interest in GCCL's personal property as of that date.

8      However, GCCL developed financial problems, and on January 19, 2005, it was ordered under
the protection of the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, ("CCAA").

9      By November 2005, it became clear that GCCL's attempt to restructure while under CCAA
protection was unlikely to succeed. Effective November 18, 2005, pursuant to the order of C.
Campbell J. of the Superior Court of Justice, GCCL made an assignment in bankruptcy and an
interim receiver of certain of its assets was appointed pursuant to the Bankruptcy and Insolvency
Act, R.S.C. 1985, c. B-3 ("BIA").

10      GCCL maintained two pension plans for its employees, one for its salaried employees and
one for its unionized employees. Both are defined benefit plans and both are completely employer
funded.

11      Until about January 2004, GCCL was making the contributions due under both plans. At
that point, it began to fall into arrears, and by March 31, 2004, the date Harbert's security was
perfected, that shortfall was $1,356,230 for the union plan and $107,499 for the salaried plan.

12      After March 31, 2004, while GCCL made several sporadic payments to both plans, the
shortfalls continued to grow. The only exception to this pattern occurred in October and November
2004 when GCCL made payments to both plans in excess of the required contributions for those
months. That excess amounted to $2,164,492 for the union plan and $113,472 for the salaried plan.
Thereafter, the shortfalls continued to grow, although nothing in the CCAA order prohibited GCCL
from making the required contributions.

13      The PBA requires that every pension plan have an administrator. Up until its bankruptcy
on November 18, 2005, GCCL served in that role for both plans. However on December 8,
2005, the Ontario Superintendent of Financial Services, in his capacity as the regulator of Ontario
registered pension plans, appointed Morneau Sobeco Limited Partnership (the "Administrator")
as the administrator of both plans pursuant to s. 71 of the PBA.

14      This proceeding arose because the interim receiver has now collected $6.5 million from
GCCL's general operations. These funds do not come from any of GCCL's real estate holdings.
Since it views Harbert as the only creditor with security against GCCL's operating assets, the
interim proposes to distribute $3.75 million of those funds to Harbert as secured creditor.

15      The Administrator opposes the motion approving that payment because of the security it says
it has under the PBA. At the same time, the Administrator moved for a declaration that its security
pursuant to s. 57(5) of the PBA makes it a secured creditor ranking ahead of Harbert's security.
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16      The motion judge granted the interim receiver's motion and dismissed that of the
Administrator. She found that the lien created by s. 57(5) of the PBA was not enforceable under
the BIA because it was an attempt by the province to do indirectly what it could not do directly,
namely to legislate priority under the BIA for unpaid pension plan contributions.

17      She drew support for this conclusion from Bill C-55, An Act to establish the Wage
Earner Protection Program Act, to amend the Bankruptcy and Insolvency Act and the Companies'
Creditors Arrangement Act and to make consequential amendments to other Acts, 1 st  Sess., 38 th

Parl., 2005 (assented to 25 November 2005), which has been passed by the federal Parliament
but not proclaimed, and which would create a "pension charge" over a debtor's assets for unpaid
pension plan contributions of the kind in issue here. The motion judge concluded that since this
amendment must be designed to alter the current state of the law, no such security presently exists.

18      The motion judge went on to find that even if the Administrator held a lien effective for BIA
purposes, the rule in Clayton's Case, Re (1816), 1 Mer. 572, 35 E.R. 781 (Eng. Ch. Div.), should be
applied, and absent any evident intention at the time of the excess contributions paid by GCCL in
October and November 2004 as to which particular deficiencies they were to apply to, they should
be applied to reduce the earliest pension indebtedness. This would eliminate all shortfalls prior to
the effective date of Harbert's security for which the Administrator might have had priority.

Analysis

19      The important section of the PBA for the Administrator's appeal is s. 57. Section 57(1)
applies to employee contributions required under a pension plan and hence is not relevant here,
where both plans are completely employer funded. The same is true of s. 57(4), which applies
where a pension plan is wound up, since that has not yet happened in this case.

20      The critical subsections are ss. 57(3) and 57(5). They read as follows:

(3) An employer who is required to pay contributions to a pension fund shall be deemed
to hold in trust for the beneficiaries of the pension plan an amount of money equal to the
employer contributions due and not paid into the pension fund.

. . . . .
(5) The administrator of the pension plan has a lien and charge on the assets of the employer in
an amount equal to the amounts deemed to be held in trust under subsections (1), (3) and (4).

21      The BIA sets out a scheme of priorities governing payment by creditors in the event of
a bankruptcy. Section 67(1)(a) excludes from the bankrupt's property any property held by the
bankrupt in trust for another person. Then, in distributing the bankrupt's estate, those meeting the
definition of "secured creditor" in s. 2 of the BIA are paid first, generally on the basis that the
earliest security is paid first. Then, s. 136(1) sets out a list of other creditors who, subject to the
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rights of secured creditors, are to be preferred and paid in the priority listed in that subsection.
Finally, unsecured creditors share pari passu in what remains.

22      The critical definition in the BIA is that of "secured creditor" defined in s. 2. It reads:

"secured creditor" means a person holding a mortgage, hypothec, pledge, charge or lien on
or against the property of the debtor or any part of that property as security for a debt due or
accruing due to the person from the debtor, or a person whose claim is based on, or secured by,
a negotiable instrumental held as collateral security and on which the debtor is only indirectly
or secondarily liable, and includes

(a) a person who has a right of retention or a prior claim constituting a real right, within
the meaning of the Civil Code of Québec or any other statute of the Province of Quebec,
on or against the property of the debtor or any part of that property, or

(b) any of

(i) the vendor or any property sold to the debtor under a conditional or instalment
sale,

(ii) the purchaser of any property from the debtor subject to a right of redemption, or

(iii) the trustee of a trust constituted by the debtor to secure the performance of an
obligation,

if the exercise of the person's rights is subject to the provision of Book Six of the Civil Code
of Québec entitled Prior Claims and Hypothecs that deal with the exercise of hypothecary
rights; [emphasis added]

23      There is no doubt that once GCCL began to fall short of its required contributions to both
pension funds in January 2004, s. 57(3) of the PBA applied and GCCL was deemed to hold in trust
for the beneficiaries of those plans an amount equal to its unpaid contributions.

24      However, the Administrator concedes that this section does not create a trust as contemplated
by s. 67(1)(a) of the BIA and excludes nothing from the estate of GCCL for the purposes of
distribution under the BIA. All parties to this appeal agree that that consequence is dictated by
British Columbia v. Henfrey Samson Belair Ltd., [1989] 2 S.C.R. 24 (S.C.C.). That case held that
s. 67(1)(a) of the BIA does not apply to statutory deemed trusts that lack the common law attributes
of a trust, such as the requirement that the property be kept separate and not commingled with the
bankrupt's own property.

25      The Administrator's argument, however, is simply that the lien and charge accorded to it by
s. 57(5) of the PBA is separate from the deemed trust created by s. 57(3), and is effective for the
purposes of the BIA, even if the deemed trust is not.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1989310865&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)


General Chemical Canada Ltd., Re, 2007 ONCA 600, 2007 CarswellOnt 5497
2007 ONCA 600, 2007 CarswellOnt 5497, 2007 C.E.B. & P.G.R. 8258 (headnote only)...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 9

26      For this argument to succeed, however, the first step is that, as holder of a s. 57(5) statutory
lien, the Administrator must meet the definition of secured creditor in the BIA.

27      In my view, it cannot do so. The Administrator does not hold a charge or lien as security for
a debt due or accruing due to the Administrator from the debtor GCCL.

28      The PBA provides that the Administrator is the person that administrates the pension plan.
The Administrator is to ensure that the pension plan, and the pension fund maintained to provide
benefits under the plan, are administered in accordance with the PBA and its regulations (s. 19(1)).
In doing so, the Administrator must exercise the care, diligence and skill that a person of ordinary
prudence would exercise in dealing with the property of another person (s. 22(1)). Section 56(1)
requires the Administrator to ensure that all contributions due under the pension plan are paid to
the pension fund when due. To facilitate this, the Administrator is given the right to commence
legal proceedings to obtain payment of contributions due under the pension plan (s. 59).

29      Section 55(2) sets out the employer's obligation to make contributions under a pension plan.
It reads as follows:

(2) An employer required to make contributions under a pension plan, or a person or entity
required to make contributions under a pension plan on behalf of an employer, shall make the
contributions in accordance with the prescribed requirements for funding and shall make the
contributions in the prescribed manner and at the prescribed times,

(a) to the pension fund; or

(b) if pension benefits under the pension plan are paid by an insurance company, to the
insurance company that is the administrator of the pension plan.

30      None of these provisions suggest that the contributions owed by GCCL are a debt due to the
Administrator. Rather, GCCL's legal obligation was to make the contributions to the pension funds
that were required under the pension plans. Nor is there even any indication that the contributions
are owed to the Administrator to be held in trust for the pension funds. Rather, the legislation
contemplates that those contributions are owed to the pension funds pursuant to the pension plans,
and are not the property of the Administrator.

31      The Administrator's right to commence legal proceedings simply permits it to seek to compel
the employer to pay the contributions to the pension funds due under the pension plans.

32      The consequence of this is that the lien and charge accorded to the Administrator secures the
employer's obligation to pay the unpaid contributions required by the pension plans to the pension
funds. It does not secure a debt owed to the Administrator. Hence s. 57(5) does not qualify the
Administrator as a secured creditor for the purposes of the BIA.
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33      That conclusion is sufficient to dispose of the Administrator's appeal, and makes it
unnecessary to decide whether, if s. 57(5) of the PBA qualifies the Administrator as a secured
creditor for the purposes of the BIA, that section is rendered inapplicable because its effect is to
reorder the priorities for payment set out in the BIA.

34      The motion judge found that s. 57(5) has this effect. Relying on Husky Oil Operations
Ltd. v. Minister of National Revenue, [1995] 3 S.C.R. 453 (S.C.C.), she held that s. 57(5) does not
give the Administrator an enforceable lien under the BIA. As I have indicated, I need not address
this issue. Although it was not argued, my reluctance to do so is heightened because it does not
appear that a notice of constitutional question was served, even though the issue squarely raises
the constitutional applicability of s. 57(5) of the PBA in these circumstances.

35      As I have said, the motion judge also decided that even if s. 57(5) of the PBA gives the
Administrator a lien and charge that is effective for BIA purposes, the debt thus secured should
be treated as having been fully discharged by the overpayments made in October and November
2004. The motion judge reached that conclusion by applying the general principle in Clayton's
Case, Re to treat these excess payments as being applied to the earliest arrears in GCCL's required
contributions, consequently eliminating the shortfall that existed on March 31, 2004. This would
exhaust the effect of any priority the Administrator's secured claim would have over Harbert's
secured claim because it arose before Harbert registered its security on March 31, 2004. Any
secured claim by the Administrator for GCCL contributions required after that date but not paid
would rank after Harbert's secured interest.

36      Given my conclusion that the Administrator is not a secured creditor for BIA purposes, I need
not address this issue either. In any event, on the assumption she makes of constitutionality, I would
not interfere with the motion judge's conclusion. In my view, it was open to her on the facts before
her to adopt the evidentiary presumption suggested by the rule in Clayton's Case, Re. Since there is
no evidence from GCCL, the then administrator, concerning what indebtedness the overpayments
in October and November 2004 were intended to apply to, and that the present Administrator was
not in place when those overpayments were received or applied, I would conclude that the motion
judge could properly resort to the default presumption suggested by the general principle. Nor do
I see any equitable basis for not doing so. This is not a case where there is any suggestion that such
a conclusion would reflect any attempt by GCCL to adversely affect pension plan members.

37      To summarize, I would dismiss the Administrator's appeal for the reasons I have given.

The MOE Appeal

38      At the root of the MOE opposition to the distribution ordered by the motion judge is one
simple fact. In manufacturing calcium chloride at its Amherstburg plant, GCCL produced by-
products that were deposited in what was called the Soda Ash Settling Basin ("SASB"). It is now

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1995393423&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
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General Chemical Canada Ltd., Re, 2007 ONCA 600, 2007 CarswellOnt 5497
2007 ONCA 600, 2007 CarswellOnt 5497, 2007 C.E.B. & P.G.R. 8258 (headnote only)...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 11

a contaminated site and remedial costs could reach $64 million. The MOE is anxious to see that
GCCL assets are available to pay for this clean up.

39      The MOE has a number of regulatory tools to use to protect the environment. In 1997, it
issued a Provisional Certificate of Approval to GCCL which inter alia required GCCL to provide
for the closure of the SASB and assurance that the costs of the closure would be paid for by the
company. The latter was provided by a financial assurance that was subject to annual review by
the MOE. In March 2004, the MOE accepted $3.4 million as the appropriate amount required of
GCCL. Since then, the MOE has vastly increased its estimate of the cost of clean up, to as much
as $64 million.

40      The CCAA order stayed the MOE's right to review and increase GCCL's financial assurance.
In August 2005, the MOE sought the lifting of the stay to permit it to increase that amount, but
it was unsuccessful.

41      The November 18, 2005 order appointing the interim receiver did not exempt either the
receiver or GCCL from compliance with environmental regulations, nor did it prevent the MOE
from issuing orders in respect of the SASB. However, that order expressly excluded the SASB
from the property of GCCL over which the interim receiver was appointed.

42      It is uncontested that Harbert's security does not extend to the SASB. Rather, it expressly
excludes it. Moreover, the MOE does not assert a security interest in GCCL's operating assets
over which Harbert does have security. Section 14.06(7) of the BIA does give the MOE a security
interest in the bankruptcy in GCCL's contaminated real property and any contiguous property
related to the activity that caused the environmental damage. This security ranks above any other
security against the same property.

43      However, it is the MOE's position that the decision to distribute on an interim basis should be
guided by what is fair and reasonable having regard to all stakeholders, akin to the considerations
applied under the CCAA. It argues that the "polluter pays" principle for environmental remediation
requires no distribution until there can be an assurance that GCCL's assets are sufficient to clean
up the SASB.

44      The motion judge found against the MOE and concluded that, in her discretion, the
distribution should proceed. She held that the MOE was an unsecured creditor in relation to the
GCCL operating assets that generated the funds to be paid out, that to permit the MOE to effect a
delay in distribution would be to give it a quasi priority over other unsecured creditors, and in any
event it has security over the SASB. She also found no evidence of any imminent environmental
effects or any non-compliance by GCCL with any environmental regulations.

45      In this court, the MOE repeats its arguments below and raises, as it did there, the case of
Panamericana de Bienes y Servicios S.A. v. Northern Badger Oil & Gas Ltd. (1991), 81 D.L.R.
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(4th) 280 (Alta. C.A.). In that case, the court found that provincial environmental legislation
concerning oilwell clean up costs did not conflict with the scheme of distribution under the BIA, and
had to be complied with even though that reduced the amounts otherwise available for distribution
in the bankruptcy.

46      I agree with the motion judge that the reasoning in that case has been overtaken because
of subsequent amendments to the BIA. Section 14.06(7) now expressly provides for priority to
be accorded to environmental clean up costs and s. 14.06(8) now ensures that a claim against
the debtor for environmental clean up costs is a provable claim. Neither were in effect at the
time of Panamericana. To give effect to provincial environmental legislation in the face of
these amendments to the BIA would impermissibly affect the scheme of priorities in the federal
legislation.

47      Beyond that, I see no basis to interfere with the discretion of the motion judge to order
the interim distribution. Harbert is the only creditor secured against the GCCL operating assets
that generated the funds for distribution. In that regard, the MOE is an unsecured creditor. The
MOE does, however, have security against GCCL's real property, as provided by the BIA. Harbert's
security does not extend to the SASB, nor does the interim receiver have possession of that real
property. The motion judge found no evidence of non-compliance with environmental orders nor
any threat of imminent environmental harm. In these circumstances, I see nothing unreasonable
in the interim distribution going forward.

48      I would therefore dismiss the MOE appeal. In the result, both appeals are dismissed.

49      Neither the Administrator nor Harbert sought costs. While the receiver sought costs against
the MOE, the latter neither sought costs nor invited an adverse costs award. In the circumstances,
I would order no costs to any party.

R.A. Blair J.A.:

I agree.

J. MacFarland J.A.:

I agree.
Appeals dismissed.

Footnotes

1 The two Harbert Funds have since changed their names to Harbinger Capital Partners Fund, L.P. and Harbinger Capital Partners
Master Fund I, Ltd.
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PROCEEDS OF THE MPCo SALE TRANSACTION TO THE TRUSTEE FOR THE SENIOR
SECURED NOTES (#312)

Introduction

1      In the context of their CCAA 1  restructuring, the Abitibi Petitioners 2  present a Motion 3

for 1) the approval of a second DIP financing and 2) the distribution of certain proceeds of
the Manicouagan Power Company ("MPCo") sale transaction to the Senior Secured Noteholders
("SSNs").

2      More particularly, the Abitibi Petitioners seek:

1) Orders authorizing Abitibi Consolidated Inc. ("ACI") and Abitibi Consolidated Company
of Canada Inc. ("ACCC") to enter into a Loan Agreement (the "ULC DIP Agreement") with
3239432 Nova Scotia Company ("ULC"), as lender, providing for a CDN$230 million super-
priority secured debtor in possession credit facility (the "ULC DIP Facility").

The ULC DIP Facility is to be funded from the ULC reserve of approximately CDN$282.3
million (the "ULC Reserve"), with terms that will be substantially in the form of the term
sheet (the "ULC DIP Term Sheet") attached to the ULC DIP Motion;

2) Orders authorizing the distribution to the SSNs of up to CDN$200 million upon completion
of the sale of ACCC's 60% interest in MPCo and Court approval of the ULC DIP Agreement.

The distribution is to be paid from the net proceeds of the MPCo sale transaction after the
payments, holdbacks, reserves and deductions provided for in the Implementation Agreement
agreed upon in regard to that transaction; and

3) Orders amending the Second Amended Initial Order to increase the super priority charge
set out in paragraph 61.3 (the "ACI DIP Charge") in respect of the ACI DIP Facility by an
amount of CDN$230 million in favour of ULC for all amounts owing in connection with the
ULC DIP Facility.

This increase in the ACI DIP Charge is to still be subordinated to any and all subrogated
rights in favour of the SSNs, the lenders under the ACCC Term Loan (the "Term Lenders")
and McBurney Corporation, McBurney Power Limited and MBB Power Services Inc. (the
"Lien Holders") arising under paragraph 61.10 of the Second Amended Initial Order.

3      The SSNs and the Term Lenders, the only two secured creditor groups of the Abitibi
Petitioners, do not, in the end, contest the ULC DIP Motion. Pursuant to intense negotiations and
following concessions made by everyone, an acceptable wording to the orders sought was finally
agreed upon on the eve of the hearing. The efforts of all parties and Counsel involved are worth
mentioning; the help and guidance of the Monitor and its Counsel as well.
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4      Of the unsecured creditors and other stakeholders, only the Ad Hoc Unsecured Noteholders
Committee (the "Bondholders") opposes the ULC DIP Motion, and even there, just in part. At
hearing, Counsel for the Official Committee of Unsecured Creditors set up in the corresponding
U.S. proceedings pending in the State of Delaware also voiced that his client shared some of the
Bondholders' concerns.

5      In short, while not contesting the request for approval of the second DIP financing, the
Bondholders contend that the CDN$200 million immediate proposed distribution to the SSNs is
inappropriate and uncalled for at this time.

6      Before analyzing the various orders sought, an overview of the MPCo sale transaction and
of the ULC DIP Facility that are the subject of the debate is necessary.

The MPCo Sale Transaction

7      The MPCo sale transaction is central to the orders sought in the ULC DIP Motion.

8      Under the terms of an Implementation Agreement signed in that regard, Hydro-Québec ("HQ")
agreed to pay ACCC CDN$615 million (the "Purchase Price") for ACCC's 60% interest in MPCo.

9      Of this amount, it is expected that (i) CDN$25 million will be paid at closing to Alcoa,
the owner of the other 40% interest in MPCo, for tax liabilities; (ii) approximately CDN$31
million will be held by HQ for two years to secure various indemnifications (the "HQ Holdback");
(iii) certain inter-party accounts will be settled; (iv) the CDN$282.3 million ULC Reserve, set
up primarily to guarantee potential contingent pension liabilities and taxes resulting from the
Proposed Transactions, will be held by the Monitor in trust for the ULC pending further Order of
the Court; and (v) the ACI DIP Facility will be repaid.

10      That said, until the sale, ACCC's 60% interest in MPCo remains subject to the SSN's first
ranking security. This first ranking security interest has never been contested by any party. In fact,
after their review of same, the Monitor's Counsel concluded that it is valid and enforceable 4 .

11      Accordingly, the proceeds of the sale less adjustments, holdbacks and reserve would normally
be paid to the SSNs as holders of valid first ranking security over this asset.

12      To that end, the SSNs' claim of US$477,545,769.53 (US$413 million in principal and US
$64,545,769.53 in interest as at October 1st, 2009) is not really contested except for a 0.5% to 2%
additional default interest over the 13.75% original loan rate.

13      In that context, on September 29, 2009, the Court issued an Order approving the sale of
ACCC's 60% interest in MPCo on certain conditions. Amongst others, the Court:
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a) Approved the terms and conditions of the Implementation Agreement;

b) Authorized and directed ACI and ACCC to implement and complete the Proposed
Transactions with such non-material alterations or amendments as the parties may agree to
with the consent of the Monitor;

c) Declared that (i) the proceeds from the Proposed Transactions, net of certain payments,
holdbacks, reserves and deductions, and (ii) the shares of the ULC, shall constitute and be
treated as proceeds of the disposition of ACCC's MPCo shares (collectively, the "MPCo Share
Proceeds");

d) Declared that the MPCo Share Proceeds extend to and include (a) ACCC's interest in the
HQ Holdback and (b) ACCC's interest in claims arising from the satisfaction of related-party
claims;

e) Declared that the MPCo Share Proceeds will be subject to a replacement charge (the "MPCo
Noteholder Charge") in favour of the SSNs with the same rank and priority as the security
held in respect of the ACCC's MPCo shares;

f) Declared that the ULC Reserve is subject to a charge in favour of the SSNs which is
subordinate to a charge in favour of Alcoa (the "ULC Reserve Charge"); and

g) Ordered that the cash component of the MPCo Share Proceeds and the ULC Reserve be
paid to and held by the Monitor in an interest bearing account or investment grade marketable
securities pending further Order of the Court.

14      The Proposed Transactions are not expected to close until the latter part of November or
early December 2009. ACI has requested and obtained an extension from Investissement Quebec
("IQ") to December 15, 2009 for the repayment of the ACI DIP Facility that matured on November
1st, 2009.

15      Based on the amounts of the significant payments, holdbacks, reserves and deductions from
the Purchase Price, and considering that the amount drawn under the ACI DIP Facility presently
stands at CDN$54.8 million, the Net Available Proceeds after payment of the ACI DIP Facility
would be approximately CDN$173.9 million.

The Ulc DIP Facility

16      Pursuant to the Implementation Agreement, ULC is required to maintain the ULC Reserve.
On the closing of the Proposed Transactions, ULC will hold the ULC Reserve in the amount of
approximately CDN$282.3 million.
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17      This amount may be used for a limited number of purposes (the "Permitted Investments")
that are described in the Implementation Agreement. Such Permitted Investments include making
a DIP loan to either ACI or ACCC.

18      Based on that, the ULC DIP Term Sheet provides that the ACI Group will borrow CDN
$230 million from the ULC Reserve as a Permitted Investment.

19      According to the Monitor 5 , the significant terms of the ULC DIP Term Sheet are as follows:

i) Manner of Borrowing — Initially, the ULC DIP Facility was to be available by way of an
immediate draw of CDN$230 million. After negotiations with the Term Lenders, it was rather
agreed that (i) a first draw of CDN$130 million will be advanced at closing, (ii) subsequent
draws for a maximum total amount of CDN$50 million in increments of up to CDN$25
million will be advanced upon a five (5) business day notice and in accordance with paragraph
61.11 of the Second Amended Initial Order, and (iii) the balance of CDN$50 million shall
become available upon further order of the Court.

ii) Interest Payments — No interest will be payable on the ULC DIP Facility;

iii) Fees — No fees are payable in respect of the ULC DIP Facility;

iv) Expenses — The borrowers will pay all reasonable expenses incurred by ULC and Alcoa
in connection with the ULC DIP Facility;

v) Reporting — Reporting will be similar to that provided under the ACI DIP Facility and
copies of all financial information will be placed in the data room. Reporting will include
notice of events of default or maturing events of default;

vi) Use of Proceeds — The ULC DIP Facility will be used for general corporate purposes in
material compliance with the 13-week cash flow forecasts to be provided no less frequently
than the first Friday of each month (the "Budget");

vii) Events of Default — The events of default include the following:

(a) Substantial non-compliance with the Budget;

(b) Termination of the CCAA Stay of Proceedings;

(c) Failure to file a CCAA Plan with the Court by September 30, 2010; and

(d) Withdrawal of the existing Securitization Program unless replaced with a reasonably
similar facility;
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viii) Rights of Alcoa — Alcoa will receive all reporting noted above and notices of events of
default. Alcoa's consent is required for any amendments or waivers;

ix) Rights of Senior Secured Noteholders — The Senior Secured Noteholders'rights consist of:

(a) Receiving all reporting noted above and any notice of an Event of Default;

(b) Consent of Senior Secured Noteholders holding a majority of the principal amount
of the Senior Secured Notes is required for any amendments to the maximum amount
of the ULC DIP Facility or any change to the Outside Maturity Date or the interest rate;

(c) Upon an Event of Default, there is no right to accelerate payment or maturity, subject
to the right to apply to Court for the termination of the ULC DIP Facility, which right
is without prejudice to the right of ACI, ACCC, the ULC or Alcoa to oppose such
application;

(d) Entitlement to review draft of documents, but final approval of such documents is
in Alcoa's sole discretion; and

(e) Entitlement to request the approval of the Court to amend any monthly cash flow
budget which has been filed;

x) Security — Security is similar to the existing ACI DIP Facilityand ranking immediately
after the existing ACI DIP Charge. There are no charges on the assets of the Chapter 11
Debtors (as defined in the existing ACI DIP Facility).

20      The Monitor notes that the ULC DIP Facility will provide the ACI Group with additional
net liquidity (after the retirement of the ACI DIP Facility and after the payment of the proposed
distribution to the SSNs) in the amount of some CDN$167 million.

The Questions at Issue

21      In light of this background, the Court must answer the following questions:

1) Should the ULC DIP Facility of CDN$230 million be approved?

2) Should the proposed distribution of CDN$200 million to the SSNs be authorized?

3) Is the wording of the orders sought appropriate, notably with regard to the additions
proposed by the Bondholders in terms of the future steps to be taken by the Abitibi Petitioners?

Analysis and Discussion

1) The Approval of the DIP Financing



7

22      In the Court's opinion, the second DIP financing, that is, the ULC DIP Facility of CDN$230
million, should be approved on the amended terms agreed upon by the numerous parties involved.

23      In this restructuring, the Court has already approved DIP financing in respect of both the
Abitibi Petitioners and the Bowater Petitioners.

24      On April 22, 2009, it issued a Recognition Order (U.S. Interim DIP Order) recognizing
an Interim Order of the U.S. Bankruptcy Court for a DIP loan of up to US$206 million to the
Bowater Petitioners. On May 6, 2009, it approved the ACI DIP Facility, a US$100 million loan to
the Abitibi Petitioners by Bank of Montreal ("BMO"), guaranteed by IQ.

25      The jurisdiction of the Court to approve DIP financing and the requirement of the Abitibi
Petitioners for such were canvassed at length in the May 6 Judgment. The requirements of the
Abitibi Petitioners for liquidity and the authority of the Court to approve agreements to satisfy
those requirements have already been reviewed and ruled upon.

26      There have been no circumstances intervening since the approval of the ACI DIP Facility that
can fairly be characterized as negating the requirement of the Abitibi Petitioners for DIP financing.

27      The only issue here is whether this particular ULC DIP Facility proposal, replacing as it
does the prior ACI DIP Facility, is one that the Court ought to approve. As indicated earlier, the
answer is yes.

28      At this stage in the proceedings where the phase of business stabilization is largely complete,
the Court is not required to approach the subject of DIP financing from the perspective of excessive
caution or parsimony.

29      On the one hand, as highlighted notably by the Monitor 6 , the Abitibi Petitioners have
presented substantial reasons to support their need for liquidity by way of a DIP loan. Suffice it
to note to that end that:

a) Without an adequate cushion, in view of potential adverse exchange rate fluctuations and
further adverse price declines in the market, the Abitibi Petitioners'liquidity could easily be
insufficient to meet the requirements of its Securitization Program (Monitor's 19th Report at
paragraphs 49, 50 and chart at paragraph 61);

b) Absent a DIP loan, there is, in fact, a "high risk of default" under the Securitization Program
(Monitor's 19 th  Report at paragraph 32);

c) Despite Abitibi Petitioners'best efforts at forecasting, weekly cash flow forecasts have
varied by as much as US$26 million. Weekly disbursements have varied by 100%. Each 1¢
variation in the foreign exchange rate as against the US dollar could produce a US$17 million
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negative cash flow variation. The ultimate cash flow requirements will be highly dependent
on variables that the Abitibi Petitioners'cannot control (Monitor's 19th Report at paragraphs
54, 60 and 61);

d) The market decline has eroded the Abitibi Petitioners'liquidity, while foreign exchange
fluctuations are placing further strain on this liquidity. Even if prices increase, the resulting
need for additional working capital to increase production will paradoxically put yet further
strain on this liquidity;

e) Without the ULC DIP Facility, the Abitibi Petitioners would lack access to sufficient
operating credit to maintain normal operations. They would be significantly impaired in
their ability to operate in the ordinary course and they would face an increase in the risk of
unexpected interruptions; and

f) The Abitibi Petitioners have yet to complete their business plan and it is premature to
predict the length of the proceedings (Monitor's 19 th  Report at paragraphs 47 and 48).

30      In fact, based upon its sensitivity analysis, the inter-month variability of the cash flows, the
minimum liquidity requirements under the Securitization Program, and the requirement to repay
the ACI DIP Facility, the Monitor is of the view that the Abitibi Petitioners need the new ULC
DIP Facility to ensure that ACI has sufficient liquidity to complete its restructuring.

31      On the other hand, the reasonableness of the amount of the ULC DIP Facility is supported
by the following facts:

a) Only about CDN$168 million of incremental liquidity is being provided and post-
transaction, the Abitibi Petitioners will have, at best, about CDN$335 million of liquidity
(Monitor's 19 th  Report at paragraph 68);

b) The Bowater Petitioners, a group of the same approximate size as the Abitibi Petitioners,
enjoy liquidity of approximately US$400 million (Monitor's 19th Report at paragraph 69)
and a DIP facility of approximately US$200 million;

c) Even with the ULC DIP Facility, the Abitibi Petitioners will be at the low end of average
relative to their peers in terms of available liquidity relative to their size;

d) The cash flow of the Abitibi Petitioners is subject to significant intra-month variations and
has risks associated with pricing and currency fluctuations which are larger the longer the
period examined; and

e) The Abitibi Petitioners are required by the Securitization Facility to maintain liquidity on
a rolling basis above US$100 million.
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32      In addition, the Court and the stakeholders have all the means necessary at their disposal
to monitor the use of liquidity without, at the same time, having to ration its access at a level far
below that enjoyed by the peers with whom the Abitibi Petitioners compete.

33      In this regard, it is important to emphasize that the ULC DIP Facility includes, after all,
particularly interesting conditions in terms of interest payments and associated fees. Because ULC
is the lender, none are payable.

34      Finally, the provisions of section 11.2 of the amended CCAA, and in particular the factors
for review listed in subsection 11.2(4), are instructive guidelines to the exercise of the Court's
discretion to approve the ULC DIP Facility.

35      Pursuant to subsection 11.2(4) of the amended CCAA, for restructurings undertaken after
September 18, 2009, the judge is now directed to consider the following factors in determining
whether to exercise his or her discretion to make an order such as this one:

a) The period during which the company is expected to be subject to CCAA proceedings;

b) How the company's business and financial affairs are to be managed during the
proceedings;

c) Whether the company's management has the confidence of its major creditors;

d) Whether the loan would enhance the prospects of a viable compromise or arrangement
being made;

e) The nature and value of the company's property;

f) Whether any creditor would be materially prejudiced as a result of the security or charge;
and

g) The Monitor's report.

36      Applying these criteria to this case, it is, first, premature to speculate how long the Abitibi
Petitioners will remain subject to proceedings under the CCAA.

37      The Monitor's 19 th  Report has considered cash flow forecasts until December 2010.
The Abitibi Petitioners are hopeful of progressing to a plan outline by year-end with a view to
emergence in the first or second quarter of 2010.

38      In considering a DIP financing proposal, the Court can take note of the fact that the time
and energies ought, at this stage in the proceedings, to be more usefully and profitably devoted
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to completing the business restructuring, raising the necessary exit financing and negotiating an
appropriate restructuring plan with the stakeholders.

39      Second, even if the ULC DIP Facility of CDN$230 million is a high, albeit reasonable,
figure under the circumstances, access to the funds and use of the funds remain closely monitored.

40      Based on the compromise reached with the Term Lenders, access to the funds will be
progressive and subject to control. The initial draw is limited to CDN$130 million. Subsequent
additional draws up to CDN$50 million will be in maximum increments of CDN$25 million and
subject to prior notice. The final CDN$50 million will only be available with the Court's approval.

41      As well, the use of the funds is subject to considerable safeguards as to the interests of all
stakeholders. These include the following:

a) The Monitor is on site monitoring and reviewing cash flow sources and uses in real time
with full access to senior management, stakeholders and the Court;

b) Stakeholders have very close to real time access to financial information regarding
sources and use of cash flow by reason of the weekly cash flow forecasts provided to their
financial advisors and the weekly calls with such financial advisors, participated in by senior
management;

c) The Monitor provides regular reporting to the Court including as to the tracking of
variances in cash use relative to forecast and as to evolution of the business environment in
which the Abitibi Petitioners are operating; and

d) All stakeholders have full access to this Court to bring such motions as they see fit should
a material adverse change in the business or affairs intervene.

42      Third, there has been no suggestion that the management of the Abitibi Petitioners has lost
the confidence of its major creditors. To the contrary:

a) Management has successfully negotiated a settlement of very complex and thorny issues
with both the Term Lenders and the SSNs, which has enabled this ULC DIP Motion to be
brought forward with their support;

b) While management does not agree with all positions taken by the Bondholders at all times,
it has by and large enjoyed the support of that group throughout these proceedings;

c) Management has been attentive to the suggestions and guidance of the Monitor with the
result that there have been few if any instances where the Monitor has been publicly obliged
to oppose or take issue with steps taken;
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d) Management has been proactive in hiring a Chief Restructuring Officer who has provided
management with additional depth and strength in navigating through difficult circumstances;
and

e) The Abitibi Petitioners' management conducts regular meetings with the financial advisors
of their major stakeholders, in addition to having an "open door" policy.

43      The Court is satisfied that, in requesting the approval of the ULC DIP Facility, management
is doing so with a broad measure of support and the confidence of its major creditor constituencies.

44      Fourth, with an adequate level of liquidity, the Abitibi Petitioners will be able to run
their business as a going concern on as normal a basis as possible, with a view to enhancing and
preserving its value while the restructuring process proceeds.

45      By facilitating a level of financial support that is reasonable and adequate and of sufficient
duration to enable them to complete the restructuring on most reasonable assumptions, the Abitibi
Petitioners will have the benefit of an umbrella of stability around their core business operations.

46      In the Court's opinion, this can only facilitate the prospects of a viable compromise or
arrangement being found.

47      Fifth, there are only two secured creditor groups of the Abitibi Petitioners: the SSNs and the
Term Lenders. After long and difficult negotiations, they finally agreed to an acceptable wording
to the orders sought. No one argues any longer that it is prejudiced in any way by the proposed
security or charge.

48      Lastly, sixth, the Monitor has carefully considered the positions of all of the stakeholders
as well as the reasonableness of the Abitibi Petitioners' requirements for the proposed ULC DIP
Facility. Having reviewed both the impact of the proposed ULC DIP Facility on stakeholders and
its beneficial impact upon the Abitibi Petitioners, the Monitor recommends approval of the ULC
DIP Facility.

49      On the whole, in approving this ULC DIP Facility, the Court supports the very large consensus
reached and the fine balance achieved between the interests of all stakeholders involved.

2) The Distribution to the SSNs

50      The approval of the terms of the ULC DIP Facility by the SSNs is intertwined with the Abitibi
Petitioners' agreement to support a distribution in their favor in the amount of CDN$200 million.
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51      The Abitibi Petitioners and the SSNs consider that since the MPCo proceeds were and are
subject to the security of the SSNs, this arrangement or compromise is a reasonable one under
the circumstances.

52      They submit that the proposed distribution will be of substantial benefit to the Abitibi
Petitioners. Savings of at least CDN$27.4 million per year in accruing interest costs on the CDN
$200 million to be distributed will be realized based on the 13.75% interest rate payable to the
SSNs.

53      Needless to say, they maintain that the costs saved will add to the potential surplus value of
SSNs' collateral that could be utilized to compensate any creditor whose security may be impaired
in the future in repaying the ULC DIP Facility.

54      The Bondholders oppose the CDN$200 million distribution to the SSNs.

55      In their view, given the Abitibi Petitioners'need for liquidity, the proposed payment of
substantial proceeds to one group of creditors raises important issues of both propriety and timing.
It also brings into focus the need for the CCAA process to move forward efficiently and effectively
towards the goal of the timely negotiation and implementation of a plan of arrangement.

56      The Bondholders claim that the proposed distribution violates the CCAA. From their
perspective, nothing in the statute authorizes a distribution of cash to a creditor group prior to
approval of a plan of arrangement by the requisite majorities of creditors and the Court. They
maintain that the SSNs are subject to the stay of proceedings like all other creditors.

57      By proposing a distribution to one class of creditors, the Bondholders contend that the
other classes of creditors are denied the ability to negotiate a compromise with the SSNs. Instead
of bringing forward their proposed plan and creating options for the creditors for negotiation and
voting purposes, the Abitibi Petitioners are thus eliminating bargaining options and confiscating
the other creditors'leverage and voting rights.

58      Accordingly, the Bondholders conclude that the proposed distribution should not be
considered until after the creditors have had an opportunity to negotiate a plan of arrangement or
a compromise with the SSNs.

59      In the interim, they suggest that the Abitibi Petitioners should provide a business plan to
their legal and financial advisors by no later than 5:00 p.m. on November 27, 2009. They submit
that a restructuring and recapitalization term sheet on terms acceptable to them and their legal and
financial advisors should also be provided by no later than 5:00 p.m. on December 11, 2009.

60      With all due respect for the views expressed by the Bondholders, the Court considers that,
similarly to the ULC DIP Facility, the proposed distribution should be authorized.
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61      To begin with, the position of the Bondholders is, under the circumstances, untenable. While
they support the CDN$230 million ULC DIP Facility, they still contest the CDN$200 million
proposed distribution that is directly linked to the latter.

62      The Court does not have the luxury of picking and choosing here. What is being submitted
for approval is a global solution. The compromise reached must be considered as a whole. The
access to additional liquidity is possible because of the corresponding distribution to the SSNs.
The amounts available for both the ULC DIP Facility and the proposed distribution come from
the same MPCo sale transaction.

63      The compromise negotiated in this respect, albeit imperfect, remains the best available and
viable solution to deal with the liquidity requirements of the Abitibi Petitioners. It follows a process
and negotiations where the views and interests of most interested parties have been canvassed and
considered.

64      To get such diverse interest groups as the Abitibi Petitioners, the SSNs, the Term Lenders,
BMO and IQ, and ULC and Alcoa to agree on an acceptable outcome is certainly not an easy task
to achieve. Without surprise, it comes with certain concessions.

65      It would be very dangerous, if not reckless, for the Court to put in jeopardy the ULC DIP
Facility agreed upon by most stakeholders on the basis that, perhaps, a better arrangement could
eventually be reached in terms of distribution of proceeds that, on their face, appear to belong to
the SSNs.

66      The Court is satisfied that both aspects of the ULC DIP Motion are closely connected and
should be approved together. To conclude otherwise would potentially put everything at risk, at
a time where stability is most required.

67      Secondly, it remains that ACCC's interest in MPCo is subject to the SSNs' security. As
such, all proceeds of the sale less adjustments, holdbacks and reserves should normally be paid
to the SSNs. Despite this, provided they receive the CDN$200 million proposed distribution, the
SSNs have consented to the sale proceeds being used by the Abitibi Petitioners to pay the existing
ACI DIP Facility and to the ULC Reserve being used up to CDN$230M for the ULC DIP Facility
funding.

68      It is thus fair to say that the SSNs are not depriving the Abitibi Petitioners of liquidity; they
are funding part of the restructuring with their collateral and, in the end, enhancing this liquidity.

69      The net proceeds of the MPCo transaction after payment of the ACI DIP Facility are expected
to be CDN$173.9 million. Accordingly, out of a CDN$200 million distribution to the SSNs, only
CDN$26.1 million could technically be said to come from the ULC DIP Facility. Contrary to what
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the Bondholders alluded to, if minor aspects of the claims of the SSNs are disputed by the Abitibi
Petitioners, they do not concern the CDN$200 million at issue.

70      Thirdly, the ULC DIP Facility bears no interest and is not subject to drawdown fees,
while a distribution of CDN$200 million to the SSNs will create at the same time interest savings
of approximately CDN$27 million per year for the ACI Group. There is, as a result, a definite
economic benefit to the contemplated distribution for the global restructuring process.

71      Despite what the Bondholders argue, it is neither unusual nor unheard of to proceed with
an interim distribution of net proceeds in the context of a sale of assets in a CCAA reorganization.
Nothing in the CCAA prevents similar interim distribution of monies. There are several examples
of such distributions having been authorized by Courts in Canada 7 .

72      While the SSNs are certainly subject to a stay of proceedings much like the other creditors
involved in the present CCAA reorganization, an interim distribution of net proceeds from the sale
of an asset subject to the Court's approval has never been considered a breach of the stay.

73      In this regard, the Bondholders have no economic interest in the MPCo assets and resulting
proceeds of sale that are subject to a first ranking security interest in favor of the SSNs. Therefore,
they are not directly affected by the proposed distribution of CDN$200 million.

74      In Windsor Machine & Stamping Ltd. (Re), 8  Morawetz J. dealt with the opposition of
unsecured creditors to an Approval and Distribution Order as follows:

13 Although the outcome of this process does not result in any distribution to unsecured
creditors, this does not give rise to a valid reason to withhold Court approval of these
transactions. I am satisfied that the unsecured creditors have no economic interest in the
assets.

75      Finally, even though the Monitor makes no recommendation in respect of the proposed
distribution to the SSNs, this can hardly be viewed as an objection on its part. In the first place,
this is not an issue upon which the Monitor is expected to opine. Besides, in its 19 th  report, the
Monitor notes the following in that regard:

a) According to its Counsel, the SSNs security on the ACCC's 60% interest in MPCo is valid
and enforceable;

b) The amounts owed to the SSNs far exceed the contemplated distribution while the SSNs'
collateral is sufficient for the SSNs' claim to be most likely paid in full;

c) The proposed distribution entails an economy of CDN$27 million per year in interest
savings; and

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019483530&pubNum=0005476&originatingDoc=I82ba921c5abd49bee0440003bacbe8c1&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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d) Even taking into consideration the CDN$200 million proposed distribution, the ULC DIP
Facility provides the Abitibi Petitioners with the liquidity they require for most of the coming
year.

76      All things considered, the Court disagrees with the Bondholders' assertion that the proposed
distribution is against the goals and objectives of the CCAA. For some, it may only be a small step.
However, it is a definite step in the right direction.

77      Securing the most needed liquidity at issue here and reducing substantially the extent of
the liabilities towards a key secured creditor group no doubt enhances the chances of a successful
restructuring while bringing stability to the on-going business.

78      This benefits a large community of interests that goes beyond the sole SSNs.

79      From that standpoint, the Court is satisfied that the restructuring is moving forward properly,
with reasonable diligence and in accordance with the CCAA ultimate goals.

80      Abitibi Petitioners' firm intention, reiterated at the hearing, to shortly provide their
stakeholders with a business plan and a restructuring and recapitalization term sheet confirms it
as well.

3) The Orders Sought

81      In closing, the precise wording of the orders sought has been negotiated at length between
Counsel. It is the result of a difficult compromise reached between many different parties, each
trying to protect distinct interests.

82      Nonetheless, despite their best efforts, this wording certainly appears quite convoluted in
some cases, to say the least. The proposed amendment to the subrogation provision of the Second
Amended Initial Order is a vivid example. Still, the mechanism agreed upon, however complicated
it might appear to some, remains acceptable to all affected creditors.

83      The delicate consensus reached in this respect must not be discarded lightly. In view of the
role of the Court in CCAA proceedings, that is, one of judicial oversight, the orders sought will
thus be granted as amended, save for limited exceptions. To avoid potential misunderstandings,
the Court felt necessary to slightly correct the specific wording of some conclusions. The orders
granted reflect this.

84      Turning to the conclusions proposed by the Bondholders at paragraphs 8 to 11 of the
draft amended order (now paragraphs 6 to 9 of this Order), the Court considers them useful and
appropriate. They assist somehow in bringing into focus the need for this CCAA process to continue
to move forward efficiently.
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85      Minor adjustments to some of the wording are, however, required in order to give the Abitibi
Petitioners some flexibility in terms of compliance with the ULC DIP documents and cash flow
forecast.

86      For the expected upcoming filing by the Abitibi Petitioners of their business plan and
restructuring and recapitalization term sheet, the Court concludes that simply giving act to their
stated intention is sufficient at this stage. The deadlines indicated correspond to the date agreed
upon by the parties for the business plan and to the expected renewal date of the Initial Order for
the restructuring and recapitalization term sheet.

FOR THESE REASONS, THE COURT:

ORDERS the provisional execution of this Order notwithstanding any appeal and without the
necessity of furnishing any security.

ULC DIP Financing

1      ORDERS that the Abitibi Petitioners are hereby authorized and empowered to enter into,
obtain and borrow under a credit facility provided pursuant to a loan agreement(the "ULC DIP
Agreement") among ACI, as borrower, and 3239432 Nova Scotia Company, an unlimited liability
company ("ULC"), as lender (the "ULC DIP Lender"), to be approved by Alcoa acting reasonably,
which terms will be consistent with the ULC DIP Term Sheet communicated as Exhibit R-1 in
support of the ULC DIP Motion, subject to such non-material amendments and modifications
as the parties may agree with a copy thereof being provided in advance to the Monitor and to
modifications required by Alcoa, acting reasonably, which credit facility shall be in an aggregate
principal amount outstanding at any time not exceeding $230 million.

2      ORDERS that the credit facility provided pursuant to the ULC DIP Agreement (the "ULC
DIP") will be subject to the following draw conditions:

a) a first draw of $130 million to be advanced at closing;

b) subsequent draws for a maximum total amount of $50 million in increments of up to $25
million to be advanced upon a five (5) business day notice and in accordance with paragraph
61.11 of the Second Amended Initial Order which shall apply mutatis mutandis to advances
under the ULC DIP; and

c) the balance of $50 million shall become available upon further order of the Court.

At the request of the Borrower, all undrawn amounts under the ULC DIP shall either (i) be
transferred to the Monitor to be held in an interest bearing account for the benefit of the Borrower
providing that any requests for advances thereafter shall continue to be made and processed in
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accordance herewith as if the transfer had not occurred, or (ii) be invested by ULC in an interest
bearing account with all interest earned thereon being for the benefit of and remitted to the
Borrower forthwith following receipt thereof.

3      ORDERS the Petitioners to communicate a draft of the substantially final ULC DIP Agreement
(the "Draft ULC DIP Agreement") to the Monitor and to any party listed on the Service List which
requests a copy of same (an "Interested Party") no later than five (5) days prior to the anticipated
closing of the MPCo Transaction, as said term is defined in the ULC DIP Motion.

4      ORDERS that any Interested Party who objects to any provisions of the Draft ULC DIP
Agreement as not being substantially in accordance with the terms of the ULC DIP Term Sheet,
Exhibit R-1, or objectionable for any other reason, shall, before the close of business of the day
following delivery of the Draft ULC DIP Agreement, make a request for a hearing before this
Court stating the grounds upon which such objection is based, failing which the Draft ULC DIP
Agreement shall be considered to conform to the ULC DIP Term Sheet and shall be deemed to
constitute the ULC DIP Agreement for the purposes of this Order.

5      ORDERS that the Abitibi Petitioners are hereby authorized and empowered to execute and
deliver the ULC DIP Agreement, subject to the terms of this Order and the approval of Alcoa,
acting reasonably, as well as such commitment letters, fee letters, credit agreements, mortgages,
charges, hypothecs and security documents, guarantees, mandate and other definitive documents
(collectively with the ULC DIP Agreement, the "ULC DIP Documents"), as are contemplated by
the ULC DIP Agreement or as may be reasonably required by the ULC DIP Lender pursuant to the
terms thereof, and the Abitibi Petitioners are hereby authorized and directed to pay and perform
all of their indebtedness, interest, fees, liabilities and obligations to the ULC DIP Lender under
and pursuant to the ULC DIP Documents as and when same become due and are to be performed,
notwithstanding any other provision of this Order.

6      ORDERS that the Abitibi Petitioners shall substantially comply with the terms and conditions
set forth in the ULC DIP Documents and the 13-week cash flow forecast (the "Budget") provided
to the financial advisors of the Notice Parties (as defined in the Second Amended Initial Order)
and any Interested Party.

7      ORDERS that, in accordance with the terms and conditions of the ULC DIP Documents,
the Abitibi Petitioners shall use the proceeds of the ULC DIP substantially in compliance with the
Budget, that the Monitor shall monitor the ongoing disbursements of the Abitibi Petitioners under
the Budget, and that the Monitor shall forthwith advise the Notice Parties (as defined in the Second
Amended Initial Order) and any Interested Party of the Monitor's understanding of any pending or
anticipated substantial non-compliance with the Budget and/or any other pending or anticipated
event of default or termination event under any of the ULC DIP Documents.
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8      GIVES ACT to the Abitibi Petitioners of their stated intention to provide a business plan to
the Notice Parties (as defined in the Second Amended Initial Order) and any Interested Party by
no later than 5:00 p.m. on November 27, 2009.

9      GIVES ACT to the Abitibi Petitioners of their stated intention to provide a restructuring and
recapitalization term sheet (the "Recapitalization Term Sheet") to the Notice Parties (as defined
in the Second Amended Initial Order) and any Interested Party by no later than 5:00 p.m. on
December 15, 2009.

10      ORDERS that, notwithstanding any other provision of this Order, the Abitibi Petitioners
shall pay to the ULC DIP Lender when due all amounts owing (including principal, interest, fees
and expenses, including without limitation, all fees and disbursements of counsel and all other
advisers to or agents of the ULC DIP Lender on a full indemnity basis (the "ULC DIP Expenses")
under the ULC DIP Documents and shall perform all of their other obligations to the ULC DIP
Lender pursuant to the ULC DIP Documents and this Order.

11      ORDERS that the claims of the ULC DIP Lender pursuant to the ULC DIP Documents
shall not be compromised or arranged pursuant to the Plan or these proceedings and the ULC DIP
Lender, in such capacity, shall be treated as an unaffected creditor in these proceedings and in any
Plan or any proposal filed by any Abitibi Petitioner under the BIA.

12      ORDERS that the ULC DIP Lender may, notwithstanding any other provision of this Order
or the Initial Order:

a) take such steps from time to time as it may deem necessary or appropriate to register,
record or perfect the ACI DIP Charge and the ULC DIP Documents in all jurisdictions where
it deems it to be appropriate; and

b) upon the occurrence of a Termination Event (as each such term is defined in the ULC DIP
Documents), refuse to make any advance to the Abitibi Petitioners and terminate, reduce or
restrict any further commitment to the Abitibi Petitioners to the extent any such commitment
remains, set off or consolidate any amounts owing by the ULC DIP Lender to the Abitibi
Petitioners against any obligation of the Abitibi Petitioners to the ULC DIP Lender, make
demand, accelerate payment or give other similar notices, or to apply to this Court for the
appointment of a receiver, receiver and manager or interim receiver, or for a bankruptcy order
against the Abitibi Petitioners and for the appointment of a trustee in bankruptcy of the Abitibi
Petitioners, and upon the occurrence of an event of default under the terms of the ULC DIP
Documents, the ULC DIP Lender shall be entitled to apply to the Court to seize and retain
proceeds from the sale of any of the Property of the Abitibi Petitioners and the cash flow of
the Abitibi Petitioners to repay amounts owing to the ULC DIP Lender in accordance with
the ULC DIP Documents and the ACI DIP Charge.
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13      ORDERS that the foregoing rights and remedies of the ULC DIP Lender shall be enforceable
against any trustee in bankruptcy, interim receiver, receiver or receiver and manager of the Abitibi
Petitioners or the Property of the Abitibi Petitioners, the whole in accordance with and to the extent
provided in the ULC DIP Documents.

14      ORDERS that the ULC DIP Lender shall not take any enforcement steps under the ULC DIP
Documents or the ACI DIP Charge without providing five (5) business day (the "Notice Period")
written enforcement notice of a default thereunder to the Abitibi Petitioners, the Monitor, the
Senior Secured Noteholders, Alcoa, the Notice Parties (as defined in the Second AmendedInitial
Order) and any Interested Party. Upon expiry of such Notice Period, and notwithstanding any stay
of proceedings provided herein, the ULC DIP Lender shall be entitled to take any and all steps
and exercise all rights and remedies provided for under the ULC DIP Documents and the ACI DIP
Charge and otherwise permitted at law, the whole in accordance with applicable provincial laws,
but without having to send any notices under Section 244 of the BIA. For greater certainty, the
ULC DIP Lender may issue a prior notice pursuant to Article 2757 CCQ concurrently with the
written enforcement notice of a default mentioned above.

15      ORDERS that, subject to further order of this Court, no order shall be made varying,
rescinding, or otherwise affecting paragraphs 61.1 to 61.9 of the Initial Order, the approval of the
ULC DIP Documents or the ACI DIP Charge unless either (a) notice of a motion for such order is
served on the Petitioners, the Monitor, Alcoa, the Senior Secured Noteholders and the ULC DIP
Lender by the moving party and returnable within seven (7) days after the party was provided with
notice of this Order in accordance with paragraph 70(a) hereof or (b) each of the ULC DIP Lender
and Alcoa applies for or consents to such order.

16      ORDERS that 3239432 Nova Scotia Company is authorized to assign its interest in the ULC
DIP to Alcoa pursuant to the security agreements and guarantees to be granted pursuant to the
Implementation Agreement and this Court's Order dated September 29, 2009.

17      AMENDS the Initial Order issued by this Court on April 17, 2009 (as amended and restated)
by adding the following at the end of paragraph 61.3:

ORDERS further, that from and after the date of closing of the MPCo Transaction (as said
term is defined in the Petitioners' ULC DIP Motion dated November 9, 2009) and provided
the principal, interest and costs under the ACI DIP Agreement (as defined in the Order of
this Court dated May 6, 2009), are concurrently paid in full, the ACI DIP Charge shall be
increased by the aggregate amount of $230 million (subject to the same limitations provided
in the first sentence hereof in relation to the Replacement Securitization Facility) and shall
be extended by a movable and immovable hypothec, mortgage, lien and security interest on
all property of the Abitibi Petitioners (other than the property of Abitibi Consolidated (U.K.)
Inc.) in favour of the ULC DIP Lender for all amounts owing, including principal, interest
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and ULC DIP Expenses and all obligations required to be performed under or in connection
with the ULC DIP Documents. The ACI DIP Charge as so increased shall continue to have
the priority established by paragraphs 89 and 91 hereof provided such increased ACI DIP
Charge (being the portion of the ACI DIP Charge in favour of the ULC DIP Lender) shall
in all respects be subordinate (i) to the subrogation rights in favour of the Senior Secured
Noteholders arising from the repayment of the ACI DIP Lender from the proceeds of the sale
of the MPCo transaction as approved by this Court in its Order of September 29, 2009 and
as confirmed by paragraph 11 of that Order, notwithstanding the amendment of paragraph
61.10 of this Order by the subsequent Order dated November16,2009, as well as the further
subrogation rights, if any, in favour of the Term Lenders; and (ii) rights in favour of the
Term Lenders arising from the use of cash for the payment of interest fees and accessories as
determined by the Monitor. No order shall have the effect of varying or amending the priority
of the ACI DIP Charge and the interest of the ULC DIP Lender therein without the consent
of the Senior Secured Noteholders and Alcoa. The terms "ULC DIP Lender", "ULC DIP
Documents", "ULC DIP Expenses", "Senior Secured Noteholders" and "Alcoa" shall be as
defined in the Order of this Court dated November 16,2009. Notwithstanding the subrogation
rights created or confirmed herein, in no event shall the ULC DIP Lender be subordinated
to more than approximately $40 million, being the aggregate of the proceeds of the MPCo
Transaction paid to the ACI DIP Lender plus the interest, fees and expenses paid to the ACI
DIP Lender as determined by the Monitor.

ACI DIP Agreement

18      ORDERS that the Abitibi Petitioners are hereby authorized to make, execute and deliver one
or more amendment agreements in connection with the ACI DIP Agreement providing for (i) an
extension of the period during which any undrawn portion of the credit facility provided pursuant
to the ACI DIP Agreement shall be available and (ii) the modification of the date upon which such
credit facility must be repaid from November 1, 2009 to the earlier of the closing of the MPCo
Transaction and December 15, 2009, subject to the terms and conditions set forth in the ACI DIP
Agreement, save and except for non-material amendments.

Senior Secured Notes Distribution

19      ORDERS that the Abitibi Petitioners are authorized and directed to make a distribution to the
Trustee of the Senior Secured Notes in the amount of $200 million upon completion of the MPCo
Transaction (as said term is defined in the ULC DIP Motion) from the proceeds of such sale and
of the ULC DIP Facility, providing always that the ACI DIP is repaid in full upon completion of
the MPCo Transaction.

20      ORDERS that, subject to completion of the ULC DIP (including the initial draw of $130
million thereunder) and providing always that the ACI DIP is repaid in full upon completion of the
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MPCo Transaction, the distribution referred to in the preceding paragraph and the flow of funds
upon completion of the MPCo Transaction and the ULC DIP shall be arranged in accordance with
the following principles: (a) MPCo Proceeds shall be used, first, to fund the distribution to the
Senior Secured Notes referenced in the previous paragraph and, secondly, to fund the repayment of
the ACI DIP; (b) the initial draw of $130 million made under the ULC DIP shall fund any remaining
balance due to repay in full the ACI DIP and this, upon completion of the MPCo Transaction.
The Monitor shall be authorized to review the completion of the MPCo Transaction, the ULC DIP
and the repayment of the ACI DIP and shall report to the Court regarding compliance with this
provision as it deems necessary.

Amendment to the Subrogation Provision

21      ORDERS that Subsection 61.10 of the Initial Order, as amended and restated, is replaced
by the following:

Subrogation to ACI DIP Charge

[61.10] ORDERS that the holders of Secured Notes, the Lenders under the Term Loan
Facility (collectively, the "Secured Creditors") and McBurney Corporation, McBurney
Power Limited and MBB Power Services Inc. (collectively, the "Lien Holder") that
hold security over assets that are subject to the ACI DIP Charge and that, as of the
Effective Time, was opposable to third parties (including a trustee in bankruptcy) in
accordance with the law applicable to such security (an "Impaired Secured Creditor"
and "Existing Security", respectively) shall be subrogated to the ACI DIP Charge to the
extent of the lesser of (i) any net proceeds from the Existing Security including from the
sale or other disposition of assets, resulting from the collection of accounts receivable
or other claims (other than Property subject to the Securitization Program Agreements
and for greater certainty, but without limiting the generality of the foregoing, the
ACI DIP Charge shall in no circumstances extend to any assets sold pursuant to the
Securitization Program Agreements, any Replacement Securitization Facility or any
assets of ACUSFC, the term "Replacement Securitization Facility" having the meaning
ascribed to same in Schedule A of the ACI DIP Agreement) and/or cash that is subject to
the Existing Security of such Impaired Secured Creditor that is used directly to pay (a)
the ACI DIP Lender or (b) another Impaired Secured Creditor (including by any means
of realization) on account of principal, interest or costs, in whole or in part, as determined
by the Monitor (subject to adjudication by the Court in the event of any dispute) and (ii)
the unpaid amounts due and/or becoming due and/or owing to such Impaired Secured
Creditor that are secured by its Existing Security. For this purpose "ACI DIP Lender"
shall be read to include Bank of Montreal, IQ, the ULC DIP Lender and their successors
and assigns, including any lender or lenders providing replacement DIP financing should
same be approved by subsequent order of this Court. No Impaired Secured Creditor shall
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be able to enforce its right of subrogation to the ACI DIP Charge until all obligations to
the ACI DIP Lender have been paid in full and providing that all rights of subrogation
hereunder shall be postponed to the right of subrogation of IQ under the IQ Guarantee
Offer, and, for greater certainty, no subrogee shall have any rights over or in respect of
the IQ Guarantee Offer. In the event that, following the repayment in full of the ACI
DIP Lender in circumstances where that payment is made, wholly or in part, from net
proceeds of the Existing Security of an Impaired Secured Creditor (the "First Impaired
Secured Creditor"), such Impaired Secured Creditor enforces its right of subrogation
to the ACI DIP Charge and realizes net proceeds from the Existing Security of another
Impaired Secured Creditor (the "Second Impaired Secured Creditor"), the Second
Impaired Secured Creditor shall not be able to enforce its right of subrogation to the
ACI DIP Charge until all obligations to the First Impaired Secured Creditor have been
paid in full. In the event that more than one Impaired Secured Creditor is subrogated
to the ACI DIP Charge as a result of a payment to the ACI DIP Lender, such Impaired
Secured Creditors shall rank pari passu as subrogees, rateably in accordance with the
extent to which each of them is subrogated to the ACI DIP Charge. The allocation of the
burden of the ACI DIP Charge amongst the assets and creditors shall be determined by
subsequent application to the Court if necessary.

[21.1] DECLARES that for the purposes of paragraphs 1, 5, 10, 12, 13, 17 and 18 of
the present Order, the term "Abitibi Petitioners" shall not include Abitibi-Consolidated
(U.K.) Inc. added to the schedule of Abitibi Petitioners by Order of this Court on
November 10, 2009;

22      ORDERS the provisional execution of this Order notwithstanding any appeal and without
the necessity of furnishing any security.

23      WITHOUT COSTS.

Schedule "A" — Abitibi Petitioners

1. ABITIBI-CONSOLIDATED INC.

2. ABITIBI-CONSOLIDATED COMPANY OF CANADA

3. 3224112 NOVA SCOTIA LIMITED

4. MARKETING DONOHUE INC.

5. ABITIBI-CONSOLIDATED CANADIAN OFFICE PRODUCTS HOLDINGS INC.

6. 3834328 CANADA INC.

7. 6169678 CANADA INC.



23

8. 4042140 CANADA INC.

9. DONOHUE RECYCLING INC.

10. 1508756 ONTARIO INC.

11. 3217925 NOVA SCOTIA COMPANY

12. LA TUQUE FOREST PRODUCTS INC.

13. ABITIBI-CONSOLIDATED NOVA SCOTIA INCORPORATED

14. SAGUENAY FOREST PRODUCTS INC.

15. TERRA NOVA EXPLORATIONS LTD.

16. THE JONQUIERE PULP COMPANY

17. THE INTERNATIONAL BRIDGE AND TERMINAL COMPANY

18. SCRAMBLE MINING LTD.

19. 9150-3383 QUÉBEC INC.

20. ABITIBI-CONSOLIDATED (U.K.) INC.

Schedule "B" — Bowater Petitioners

1. BOWATER CANADIAN HOLDINGS INC.

2. BOWATER CANADA FINANCE CORPORATION

3. BOWATER CANADIAN LIMITED

4. 3231378 NOVA SCOTIA COMPANY

5. ABITIBIBOWATER CANADA INC.

6. BOWATER CANADA TREASURY CORPORATION

7. BOWATER CANADIAN FOREST PRODUCTS INC.

8. BOWATER SHELBURNE CORPORATION

9. BOWATER LAHAVE CORPORATION

10. ST-MAURICE RIVER DRIVE COMPANY LIMITED

11. BOWATER TREATED WOOD INC.
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12. CANEXEL HARDBOARD INC.

13. 9068-9050 QUÉBEC INC.

14. ALLIANCE FOREST PRODUCTS (2001) INC.

15. BOWATER BELLEDUNE SAWMILL INC.

16. BOWATER MARITIMES INC.

17. BOWATER MITIS INC.

18. BOWATER GUÉRETTE INC.

19. BOWATER COUTURIER INC.

Schedule "C" — 18.6 CCAA Petitioners

1. ABITIBIBOWATER INC.

2. ABITIBIBOWATER US HOLDING 1 CORP.

3. BOWATER VENTURES INC.

4. BOWATER INCORPORATED

5. BOWATER NUWAY INC.

6. BOWATER NUWAY MID-STATES INC.

7. CATAWBA PROPERTY HOLDINGS LLC

8. BOWATER FINANCE COMPANY INC.

9. BOWATER SOUTH AMERICAN HOLDINGS INCORPORATED

10. BOWATER AMERICA INC.

11. LAKE SUPERIOR FOREST PRODUCTS INC.

12. BOWATER NEWSPRINT SOUTH LLC

13. BOWATER NEWSPRINT SOUTH OPERATIONS LLC

14. BOWATER FINANCE II, LLC

15. BOWATER ALABAMA LLC

16. COOSA PINES GOLF CLUB HOLDINGS LLC
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Footnotes

1 Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 (the "CCAA").

2 In this Judgment, all capitalized terms not otherwise defined have the meaning ascribed thereto in either: 1) the Second Amended
Initial Order issued by the Court on May 6, 2009; 2) the Motion for the Distribution by the Monitor of Certain Proceeds of the
MPCo Sale Transaction to U.S. Bank National Association, Indenture and Collateral Trustee for the Senior Secured Noteholders (the
"Distribution Motion") of the Ad Hoc Committee of the Senior Secured Noteholders and U.S. Bank National Association, Indenture
Trustee for the Senior Secured Notes (respectively, the "Committee" and "Trustee", collectively the "SSNs") dated October 6, 2009;
or 3) the Abitibi Petitioners' Re-Amended Motion for the Approval of a Second DIP Financing in Respect of the Abitibi Petitioners
and for the Distribution of Certain Proceeds of the MPCo Sale Transaction to the Trustee for the Senior Secured Notes (the "ULC
DIP Motion") dated November 9, 2009.

3 Re-Amended Motion for the Approval of a Second DIP Financing in Respect of the Abitibi Petitioners and for the Distribution of
Certain Proceeds of the MPCo Sale Transaction to the Trustee for the Senior Secured Notes dated November 9, 2009 (the "ULC
DIP Motion").

4 See Monitor's 19 th  Report dated October 27, 2009.

5 See Monitor's 19 th  Report dated October 27, 2009.

6 See Monitor's 19 th  Report dated October 27, 2009.

7 See Re Windsor Machine & Stamping Ltd., 2009 CarswellOnt 4505 (Ont. Sup. Ct.); Re Rol-Land Farms Limited (October 5, 2009),
Toronto 08-CL-7889 (Ont. Sup. Ct.); and Re Pangeo Pharma Inc., (August 14, 2003), Montreal 500-11-021037-037 (Que. Sup. Ct.).

8 Re Windsor Machine & Stamping Ltd., 2009 CarswellOnt 4505 (Ont. Sup. Ct.).

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280687842&pubNum=134158&originatingDoc=I82ba921c5abd49bee0440003bacbe8c1&refType=IG&docFamilyGuid=Ibdc6470ef4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280687842&pubNum=134158&originatingDoc=I82ba921c5abd49bee0440003bacbe8c1&refType=IG&docFamilyGuid=Ibdc6470ef4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019483530&pubNum=0005476&originatingDoc=I82ba921c5abd49bee0440003bacbe8c1&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019483530&pubNum=0005476&originatingDoc=I82ba921c5abd49bee0440003bacbe8c1&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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COURT FILE NUMBER

COURT

JUDICIAL CENTRE

PLAINTIFF

DEFENDANTS

APPLICANT

DOCUMENT

ADDRESS FOR SERVICE AND

CONTACT INFORMATION OF

PARTY FILING THIS

DOCUMENT

2001-04485

COURT OF QUEEN'S BENCH

OF ALBERTA

CALGARY

SANDTON CREDIT SOLUTIONS MASTER

FUND IV, LP

ACCEDE ENERGY SERVICES LTD.. ACCEDE
FIRE & SAFETY LTD., 1537723 ALBERTA LTD.
and ACCESS VALVE LTD.

FTI CONSULTING CANADA INC., in its capacity
as receiver and manager of ACCEDE ENERGY
SERVICES LTD., ACCEDE FIRE & SAFETY LTD.,
1537723 ALBERTA LTD. and ACCESS VALVE LTD.

ORDER

(Distribution, Approval of Receiver's Fees and
Disbursements, and Approval of Receiver's
Activities)

MLT AIKINS LLP

2100, 222 3 Ave
Calgary, Alberta T2P 0B4
Attention: Ryan Zahara/Catrina Webster
Counsel for the Receiver, FTI Consulting Canada Inc.
Phone: 403.693.5420/4347

Fax: 403.508.44349

File: 0052752.00002

DATE ON WHICH ORDER WAS PRONOUNCED: OCTOBER 22, 2020

LOCATION OF HEARING OR TRIAL: CALGARY, ALBERTA

NAME OF JUDGE WHO MADE THIS ORDER: HONOURABLE JUSTICE C.M. JONES

UPON THE APPLICATION of FTI Consulting Inc. in its capacity as the Court-appointed

receiver (the "Receiver") of the undertaking, property and assets of Accede Energy Services

Ltd., Accede Fire & Safety Ltd., 1537723 Alberta Ltd., and Access Valve Ltd. (collectively, the

"Debtors"), for an Order of an interim distribution of certain sales proceeds, approval of the

22986759V1



Receiver's fees and disbursements, and approval of the Receiver's activities; AND UPON

HAVING READ the Receiver's Third Report dated October 13, 2020 (the "Receiver's Third

Report"); AND UPON hearing counsel for the Receiver, counsel for the Plaintiff, and counsel for

any other parties in attendance; AND UPON being satisfied that it is appropriate to do so, IT IS

ORDERED THAT:

1. Service of notice of the Application and supporting materials is hereby declared to be good

and sufficient, no other person is required to have been served with notice of the

Application, and time for service of the Application is abridged to that actually given.

2. The Receiver is authorized and directed to make the following distribution:

(a) $3,262,405.00 payable to Sandton Credit Solutions Master Fund IV, LP which

represent some of the funds in the Receiver's trust account, with a holdback for

any potential priority amounts and the expenses of the receivership estate for any

priority charges and the legal and professional fees necessary to complete the

administration of the Debtors' estates.

3. The Receiver's activities as set out in the Receiver's Third Report and the Statement of

Receipts and Disbursements as attached to the Receiver's Third Report, are hereby ratified

and approved.

4. The Receiver's accounts for fees and disbursement, as set out in the Receiver's Third

Report are hereby approved without the necessity of a formal passing of accounts.

5. The accounts of the Receiver's legal counsel MLT Aikins LLP, for its fees and

disbursements, as set out in the Receiver's Third Report, are hereby approved without the

necessity of a formal assessment of its accounts.

6. This Order must be served only upon those interested parties attending or

represented at the within application and service may be effected by facsimile,

electronic mail, personal delivery or courier. Service is deemed to be effected the

day of the transmission or delivery of such documents.
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7. Service of this Order on any party not attending the Application is hereby dispensed with.

The Honourable Justice C.M. Jones

Justice of the Court of Queen's Bench of Alberta

22986759VI
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1801-06866

COURT OF QUEEN'S
BENCH OF ALBERTA

CALGARY

ATB FINANCIAL
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RESPONDENTS MUSTANG WELL SERVICES LTD., KKSR ENTERPRISES LTD.,
COMPLETE OILFIELD MANUFACTURING INC., REACTION
OILFIELD SUPPLY (2012) LTD., and MRBD LTD.

DOCUMENT ORDER APPROVING INTERIM DISTRIBUTION, AUCTION
AGREEMENT AND ACTIONS OF RECEIVER

ADDRESS FOR
SERVICE AND
CONTACT
INFORMATION
OF PARTY
FILING THIS
DOCUMENT

Cassels Brock &Blackwell LLP
Suite 3810, Bankers Hall West
888 3~d Street SW
Calgary, Alberta, T2P 5C5

Telephone 403-351-2921
Facsimile 403-648-1151

File No. 45306-7

~:erehy certify this to be a true copy of

~~,~t~;d tl-~is ~ Gay of ~-~ 
~'(".

_.__.._._ f Ji (,le. k of e Court

Attention: Jeffrey OliverlDanielle Marechal

DATE ON WHICH ORDER WAS PRONOUNCED: September 5, 2018

LOCATION OF HEARING: Calgary, Alberta

NAME OF JUDGE WHO MADE THIS ORDER: The Honourable Madam Justice M.H.
Hollins

UPON THE APPLICATION of FTI Consulting Canada Inc. in its capacity as receiver and
manager (in such capacity, the "Receiver") of the assets, undertakings and properties of
Mustang Well Services Ltd., KKSR Enterprises Ltd. ("KKSR"), Complete Oilfield Manufacturing
I nc., Reaction Oilfield Supply (2012) Ltd., and MRBD Ltd. (collectively, the "Debtors") for an
Order, among other things, (i) approving an auction services agreement dated September 5,
2018 between Tiger Capital Group, LLC (the "Auctioneer") and the Receiver (the "Auction
Agreement"), a copy of which is attached to the First Report of the Receiver dated August 27,
2018 (the "First Report) as confidential Appendix "D"; (ii) authorizing the Auctioneer to conduct
an auction in accordance with the terms of the Auction Agreement (the "Auction"); and (iii)

1
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vesting in each purchaser at such Auction (each, a "Purchaser"), the Debtors' right, title and
interest in and to the property purchased by such Purchaser at the Auction (in each case, the
"Purchased Assets"), free and clear of any claims and encumbrances; AND UPON HAVING
READ the Receivership Order granted by the Honourable Justice A.D. Macleod on May 17,
2018 (the "Receivership Order"), the First Report, confidential Appendices "B" through "D" to
the First Report, the Approval and Vesting Order granted by the Honourable Madam Justice
M.H. Hollins on September 5, 2018 (the "Vesting Order") and the Affidavits of Service of
Richard Comstock, sworn August 30, September 4 and September 5, 2018; AND UPON
NOTING that the sale of two parcels of real property (collectively, the "KKSR Lands") with the
following legal descriptions have been approved pursuant to the Receivership Order and the
Vesting Order, respectively: (i) Plan 1323928 Block 1 Lot 9 ("KKSR Building #1"); and (ii) Plan
9922651 Lot 3 ("KKSR Building #2"); AND UPON hearing from counsel for the Receiver, and
such other counsel as are present;

IT IS HEREBY ORDERED AND DECLARED THAT:

1. Service of this Application and supporting materials is hereby declared to be good and
sufficient, and no other person is required to have been served with notice of this
application, and time for service of this application is abridged to that actually given.

Interim Distribution

2. The mortgage dated October 15, 2013 (the "Mortgage") in the principal sum of

$2,800,000 between Alberta Treasury Branches, now ATB Financial ("ATB"), as

mortgagee and KKSR as mortgagor, which Mortgage was registered against the KKSR

Lands, is valid and enforceable.

3. The Receiver is hereby authorized and empowered to distribute:

(a) the amount of the unpaid property tax arrears owing on KKSR Building #2 (the

"Property Tax Arrears"), to Camrose County;

(b) the amount of the net sale proceeds currently held by the Receiver from the sale

of KKSR Building #1, to ATB; and

2
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(c) the net sale proceeds allocated to KKSR Building #2 (which allocation shall be
determined in accordance with the Sale Agreement, as that term is defined in the
Vesting Order), less any applicable Property Tax Arrears, held by the Receiver
from the sale of KKSR Building #2, to ATB.

Approval of Auction Agreement

4. The execution by the Receiver of the Auction Agreement is hereby authorized and
approved, with such minor amendments as the Receiver may deem necessary. The
Receiver is hereby authorized and directed to take such additional steps and execute
such additional documents as may be necessary or desirable for the completion of the
Auction.

5. Upon:

(a) the Auctioneer completing a sale to a Purchaser at the Auction of one or more

Purchased Assets;

(b) receipt by the Auctioneer from such Purchaser of the purchase price determined

at the Auction; and

(c) delivery by the Auctioneer to such Purchaser of a bill of sale or similar evidence

of purchase and sale (each, a "Purchaser's Bill of Sale"),

(each an "Auction Transaction" and collectively, the "Auction Transactions")

all of the Debtors' right, title and interest in and to the Purchased Assets purchased by

such Purchaser at the Auction and described in such Purchaser's Bill of Sale shall vest

absolutely in the name of such Purchaser (or its nominee), free and clear of and from

any and all security interests (whether contractual, statutory, or otherwise), hypothecs,

caveats, mortgages, trusts or deemed trusts (whether contractual, statutory, or

otherwise), liens, executions, levies, charges, or other financial or monetary claims,

whether or not they have attached or been perfected, registered or filed and whether

secured, unsecured or otherwise (collectively, the "Claims") including, without limiting

the generality of the foregoing:

(d) any encumbrances or charges created by the Receivership Order; and
3
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(e) all charges, security interests or claims evidenced by registrations pursuant to

the Personal Property Security Act (Alberta) or any other personal property
registry system;

and, for greater certainty, this Court orders that all of the encumbrances affecting or
relating to the Purchased Assets are hereby expunged and discharged as against the
Purchased Assets.

6. From and after the closing of each of the Auction Transactions (including the payment of
the purchase price by the Purchaser to the Auctioneer), the Receiver or the Auctioneer

are authorized to discharge from the Personal Property Registry any claim registered
against any of the Personal Property being purchased by the Purchaser, to the extent
the security interest is registered against the interest of the Debtors.

7. Upon the completion of all of the Auction Transactions to the satisfaction of the
Receiver, the Receiver shall file a certificate substantially in the form attached hereto as

Schedule "A" certifying that the Auction Transactions have closed.

8. For the purposes of determining the nature and priority of Claims, the net proceeds from

the sale of the Purchased Assets at the Auction (to be held in a trust account by the

Receiver) shall stand in the place and stead of the Purchased Assets, and from and after

the delivery of the Purchaser's Bili of Sale all Claims and Encumbrances shall attach to

the net proceeds from the sale of the Purchased Assets with the same priority as they

had with respect to the Purchased Assets immediately prior to their sale at Auction, as if

the Purchased Assets had not been sold and remained in the possession or control of

the person having that possession or control immediately prior to the sale.

9. The Purchaser (and its nominee, if any) shall, by virtue of the completion of the Auction

Transaction, have no liability of any kind whatsoever in respect of any Claims against the

Debtors.

10. The Debtors and all persons who claim by, through or under the Debtors in respect of

the Purchased Assets, shall stand absolutely barred and foreclosed from all estate, right,

title, interest, royalty, rental and equity of redemption of the Purchased Assets and, to

the extent that any such persons remains in possession or control of any of the

4
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Purchased Assets, they shall forthwith deliver possession thereof to the Purchaser (or its
nominee).

1 1. The Purchaser (or its nominee) shall be entitled to enter into and upon, hold and enjoy
the Purchased Assets for its own use and benefit without any interference of or by the
Debtors, or any person claiming by or through or against the Debtors.

12. Notwithstanding:

(a) the pendency of these proceedings;

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the

Bankruptcy and Insolvency Act (Canada) in respect of the Debtors and any

bankruptcy order issued pursuant to any such applications; and

(c) any assignment in bankruptcy made in respect of the Debtors

the vesting of each of the Purchased Assets in its respective Purchaser (or its nominee)
pursuant to this Order shall be binding on any trustee in bankruptcy that may be

appointed in respect of the Debtors and shall not be void or voidable by creditors of the

Debtors, nor shall it constitute nor be deemed to be a settlement, fraudulent preference,

assignment, fraudulent conveyance, transfer at undervalue, or other reviewable

transaction under the Bankruptcy and Insolvency Act (Canada) or any other applicable

federal or provincial legislation, nor shall it constitute oppressive or unfairly prejudicial

conduct pursuant to any applicable federal or provincial legislation.

1 3. This Court hereby requests the aid and recognition of any court, tribunal, regulatory or

administrative body having jurisdiction in Canada or in the United States to give effect to

this Order and to assist the Receiver and its agents in carrying out the terms of this

Order. All courts, tribunals regulatory and administrative bodies are hereby respectfully

requested to make such orders as to provide such assistance to the Receiver, as an

officer of this Court, as may be necessary or desirable to give effect to this Order or to

assist the Receiver and its agents in carrying out the terms of this Order.

5
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Approval of Actions of Receiver

14. The activities of the Receiver, as described in the First Report, are hereby ratified and
approved.

15. This Order must be served only upon those interested parties attending or presented at
the within application and service may be effected by facsimile, electronic mail, personal
delivery or courier. Service is deemed to be effected the next business day following the
transmission or delivery of such documents.

16. Service of this Order on any party not attending this application is hereby dispensed
with.

J
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Schedule "A"
Form of Receiver's Certificate

COURT FILE NO.: 1801-06866

COURT COURT OF QUEEN'S BENCH OF ALBERTA

JUDICIAL CENTRE CALGARY

IN THE MATTER OF THE RECEIVERSHIP OF
MUSTANG WELL SERVICES LTD., KKSR
ENTERPRISES LTD., COMPLETE OILFIELD
MANUFACTURING INC., REACTION OILFIELD
SUPPLY (2012) LTD. and MRBD LTD.

APPLICANT ATB FINANCIAL

RESPONDENTS MUSTANG WELL SERVICES LTD., KKSR
ENTERPRISES LTD., COMPLETE OILFIELD
MANUFACTURING INC., REACTION OILFIELD
SUPPLY (2012) LTD. and MRBD LTD.

DOCUMENT RECEIVER'S CERTIFICATE

ADDRESS FOR Cassels Brock &Blackwell LLP
SERVICE AND Suite 3810, 888 3~d Street SW

CONTACT Calgary, Alberta T2P 5C5

INFORMATION OF Telephone: (403) 351-2921

PARTY FILING THIS Facsimile: (403) 648-1151

DOCUMENT File No.45306-7

Attention: Jeffrey L. Oliver/Danielle Marechal

RECITALS

__
', Clerk's Stamp

A. Pursuant to an Order of the Honourable Justice A.D. MacLeod of the Court of Queen's
Bench of Alberta, Judicial District of Calgary (the "Court") dated May 17, 2018, FTI
Consulting Canada Inc. ("FTI") was appointed as the receiver (in such capacity, the
"Receiver") of the undertaking, property and assets of Mustang Well Services Ltd.,

KKSR Enterprises Ltd., Complete Oilfield Manufacturing Inc., Reaction Oilfield Supply
(2012) Ltd. and MRBD Ltd. (collectively, the "Debtors").

7
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B. Pursuant to an Order of the Court dated September 5, 2018, the Court approved the
auction services agreement made as of September 5, 2018 (the "Auction Agreement")
between the Receiver and Tiger Capital Group, LLC pursuant to which one or more
auction transactions may be completed (the "Auction Transactions")

C. Unless otherwise indicated herein, terms with initial capitals have the meanings set out
in the Auction Agreement.

THE RECEIVER CERTIFIES the following:

1. The Auction Transactions have been completed to the satisfaction of the
Receiver.

2. This Certificate was delivered by the Receiver at [Time] on [Date].

FTI Consulting Canada Inc., in its
capacity as Receiver of the undertaking,
property and assets of Mustang Well
Services Ltd., KKSR Enterprises Ltd.,
Complete Oilfield Manufacturing Inc.,
Reaction Oilfield Supply (2012) Ltd. and
MRBD Ltd., and not in its personal
capacity.

Per;

Name:
Title:

0
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APR 14, 2021

43186

Order (Distribution)

14th April 2021

FILED

COURT FILE NUMBER 

COURT 

JUDICIAL CENTRE 

PLAINTIFF 

DEFENDANT 

I hereby certify this to be a true copy of 

the original _________ _ 

Dated this_·_·_·· ·day of ~8 .... 1 ___ _ 

A~//A?/ 
;rC:lerk of the Court 

DOCUMENT 

1901-04589 

COURT OF QUEEN'S BENCH OF ALBER 

CALGARY 

ATS FINANCIAL, AS AGENT 

INNOVA GLOBAL LTD., INNOVA GLOBAL 
OPERATING LTD., INNOVA GLOBAL 
LIMITED PARTNERSHIP, 1938247 
ALBERTA LTD., INNOVA GLOBAL 
HOLDINGS LIMITED PARTNERSHIP, 
SHELF COMPANY NO. 79S DE R.L. DE 
C.V., SHELF COMPANY NO. 82S DE R.L. 
DE C.V. , INNOVA GLOBAL INC., INNOVA 
GLOBAL LLC, BRADEN MANUFACTURING, 
L.L.C, INNOVA GLOBAL EUROPE B.V. , 
GLOBAL POWER NETHERLANDS B.V. , 
GLOBAL POWER PROFESSIONAL 
SERVICES NETHERLANDS B.V., BRADEN­
EUROPE B.V., INNOVA GLOBAL LIMITED, 
and INNOVA GLOBAL AUSTRALIA PTY 
LIMITED 

ORDER (DISTRIBUTION) 

ADDRESS FOR SERVICE AND Norton Rose Fulbright Canada LLP 
CONTACT INFORMATION OF PARTY 3700, 400 3 Ave. SW 
FILING THIS DOCUMENT Calgary AB T2P 4H2 

Howard A. Gorman, Q.C. I John Cassell 
howard.gorman@nortonrosefulbright.com 
john.cassell@nortonrosefulbright.com 
Tel : +1 403.267.8222 
Fax: +1 403.264.5973 
File no.: 1001072237 

DATE ON WHICH ORDER WAS PRONOUNCED: April 12, 2021 

LOCATION WHERE ORDER WAS PRONOUNCED: Calgary Courts Center 

NAME OF JUSTICE WHO MADE THIS ORDER: The Honourable Justice B.E.C. Romaine 

Form 27 
[Rules 6.3 and 

10.52(1)) 

UPON THE APPLICATION of PricewaterhouseCoopers Inc., LIT (PwC, or the Receiver) in its 
capacity as the Court-appointed receiver (the Receiver) of the current and future assets, undertakings 
and properties of every nature and kind whatsoever, and wherever situate, including all proceeds 
thereof of the parties listed at Schedule "A" hereto (hereafter, the Debtors) for an order approving of 
the activities of the Receiver as described in the First Report of the Receiver dated July 8, 2019 (First 
Report), Second Report of the Receiver dated December 2, 2019 (Second Report} and Third Report 
of the Receiver, dated March 25, 2021 (the Third Report}, including the statement of receipts and 

CAN_DMS \138337415\1 



disbursements attached thereto; and approving and authorizing the Receiver's proposed distribution 
as described in the Report; 

ANO UPON HAVING READ the Receivership Order dated April 1, 2019 (the Receivership Order), 
the application of the Receiver, filed, and the Third Report, filed; AND UPON HEARING the 
submissions of counsel for the Receiver and any other interested party appearing: 

IT IS HEREBY ORDERED ANO DECLARED THAT: 

1. The time for service of this application and all supporting materials is abridged, if necessary, 
and service of this application and all supporting materials is deemed good and effective. 

2. The activities of the Receiver as described in the First Report, Second Report and Third 
Report, including the accounts for fees and disbursements included in the Third Report, are 
hereby ratified and approved. 

3. The Receiver is hereby authorized and directed to make an interim distribution of the net 
proceeds, funds and other amounts collected by the Receiver during the course of the 
Receivership, subject to the Holdback (defined below), to ATS Financial as agent on behalf of 
a syndicate of lenders (comprised of ATS Financial , Export Development Canada and the 
Canadian Imperial Bank of Commerce (the Lenders)). 

4. The Receiver is hereby authorized and directed to hold back the sum of $1,000,000 CAD (the 
Holdback), which shall form part of the Receiver's Charge, as set out in the Receivership 
Order dated April 1, 2019 and to be applied to unpaid and future fees of the Receiver and its 
counsel to allow the receiver to carry out its remaining duties and obligations under the 
Receivership Order. 

5. Service of this Order may be effected by facsimile, electronic mail , personal delivery or 
courier, and shall be deemed good and sufficient by serving the same on the persons listed on 
the service list in these proceedings, and any other parties attending or represented at the 
application for this Order, and by posting a copy of this Order on the Receiver's website at: 
www.pwc.com/innova and service on any other person is hereby dispensed with . 

Justice of the Court of Queen's Bench of Alberta 

CAN_DMS: \138337415\1 - 2 -
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Schedule "A" 

The "Debtors" as defined in the Receivership Order 

lnnova Global Ltd. 

lnnova Global Operating Ltd. 

lnnova Global Limited Partnership 

1938247 Alberta Ltd. 

lnnova Global Holdings Limited Partnership 

lnnova Global Inc. 

lnnova Global LLC 

Braden Manufacturing, L.L.C. 

CAN_DMS: \138337415\1 - 3 -
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JUDICIAL CENTRE CALGARY

PLAINTIFF NATIONS FUND I, LLC

DOCUMENT ORDER —INTERIM DISTRIBUTION, ACTIVITIES AND
FEES

ADDRESS FOR SERVICE AND
CONTRACT INFORMATION OF CASSELS BROOK & BLACKWELL LLP
PARTY FILING THIS DOCUMENT: Suite 3810, Bankers Hall West

888 3rd Street SW
Calgary, Alberta 72P 5C5

Telephone: 403 351-2921
F a cs i m i l e: 403-648-1151

Attention: Jeffrey L. Oliver /Danielle Marechal
DATE ON WHICH ORDER WAS
PRONOUNCED October 7, 2019

LOCATION WHERE ORDER WAS
PRONOUNCED: Calgary, Alberta

NAME OF JUDGE WHO MADE THIS
ORDER: The Honourable Madam Justice C. Dario

UPON THE LICATIt~N by KP Inc. in its capacity as the Court-appointed receiver and

manager (the "Receiver") of the assets, undertakings and properties of Bearstone Environmental

Solutions Inc. (the "Debtor") for an order, among other things (i) authorizing and empowering the

Receiver to make certain interim distributions; (ii) approving the activities of the Receiver; and (iii)

approving the- fees and disbursements of the Receiver and its legal counsel; AND UPON HAVING

READ the Receivership Order granted by the Honourable Madam Justice B. Romaine on August 6,

2019 (the "Date of Receivership"}, the First Report of the Proposed Receiver dated July 17, 2019

(the "Proposed Receiver's First Report"), the Second Report of the Proposed Receiver dated July

LEGAL*48912729.2



29, 2019 (the "Proposed eceiver's Second e rf"}, the First Report of the Receiver dated
October 2, 2019 (the " eceiver's First Report"), the Confidential Supplement to the First Report
October 2, 2019 (the "First up[ernent l Confidential Report"), and the Affidavit of Service of
Richard Comstock, sworn October 7, 2019; AND UPON HEARING from counsel for the Receiver
and such other counsel as are present;

1. Service of notice of this application and supporting materials is hereby declared to be good
and sufficient, and no other person is required to have been served with notice of this
application, and time for service of this application is abridged to that actually given.

- ~ -- •

2. The Receiver is hereby authorized and empowered to make ongoing interim distributions
(the "Interim ~istributians") to Nations Fund I, LLC ("t~ati~►n~"), subjecfi only to holdbacks
for:

(a) amounts owing that may rank in priority to Nations' amounts outstanding;

(b) amounis owing to certain other lenders in respect of their security;

(c) funds in the amount of $9.668.40, which funds shall be held back in order to secure
the alleged lien claims of Bradvin Trailer Sales Ltd.; and

(d) prafessional fees and disbursements of the Receiver and its counsel required to
complete the administration of the receivership.

provided however that in no event steal( the Interim Distributions to Nations exceed the
outstanding value of Nations' secured debt.

3. The activities of the Receiver, as described in the Proposed Receiver's First Report, the
Proposed Receiver's Second Report and the Receiver's First Report, are hereby ratified and
approved provided that only the Receiver, in its personal capacity and with respect to its awn
personal liability, shall be entitled to rely upon or utilize such approval.
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4. The Receiver's accounts for fees and disbursements for the period commencing July 1, 2019
and ending September 20, 2019, as set out in the Receiver's First Report, which fees and
disbursements including amounts incurred before the Date of the Receivership, are hereby
approved without the necessity of a formal passing of its accounts.

5. The accounts of the Receiver's legal counsel, Cassels Brock &Blackwell LLP, for its fees
and disbursements for the period commencing June ~ 0, 2019 and ending August 31, 2019,
as set out in the Receiver's First Report, which fees and disbursements including amounts
incurred before the date of the Receivership, are hereby approved with the necessity of a
formal assessment of its accounts.

6. This Order must be served only upon those interested parties attending or represented at
the within application and service may be effected by facsimile, electronic mail, personal
delivery or courier. Service is deemed to be effected the next business day following the
transmission or delivery of such documents.

7. Service of this Order on any party not attending this application is hereby dispensed with.

e' : ,

Justice of the Court of Queen's Bench of Alberta
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2017 ONSC 7161
Ontario Superior Court of Justice [Commercial List]

Hanfeng Evergreen Inc., (Re)

2017 CarswellOnt 19036, 2017 ONSC 7161, 286 A.C.W.S. (3d) 275, 55 C.B.R. (6th) 211

IN THE MATTER OF AN APPLICATION
UNDER SECTION 101 OF THE COURTS OF
JUSTICE ACT, R.S.O. c.C.43 (as amended)

IN THE MATTER OF HANFENG EVERGREEN INC. (Applicant)

F.L. Myers J.

Heard: November 20, 2017
Judgment: November 30, 2017

Docket: CV-14-10667-00CL

Counsel: Daniel S. Murdoch, Haddon Murray, for Receiver, Ernst & Young Inc.
David C. Moore, Karen M. Mitchell, for Lei Lo and Xinduo Yu

Subject: Corporate and Commercial; Insolvency
Related Abridgment Classifications
Debtors and creditors
VII Receivers

VII.8 Remuneration of receiver
VII.8.b Remuneration

VII.8.b.i General principles
Headnote
Debtors and creditors --- Receivers — Remuneration of receiver — Remuneration — General
principles
Timing — Debtor was Ontario public corporation used as financing vehicle to raise money from
investors interested in investing in fertilizer business operated by subsidiary of debtor in China
— Due to debtor's inability to comply with shareholder approval requirements, receiver was
appointed to complete sale of subsidiary to purchaser — Purchaser paid $2.4 million deposit to
receiver, subject to guarantee given by debtor's founder, but transaction did not proceed due to
alleged impropriety of founder in orchestrating sham transaction and depleting debtor's value —
Receiver defended action brought against it and founder in China by purchaser, whose entitlement
to return of deposit was subject of pending appeal — Receiver brought action in Ontario against
founder and his spouse for damages — Receiver brought motion for approval of its recent activities

http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/DCR.VII/View.html?docGuid=I5f7ce283b6684b6fe0540021280d7cce&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/DCR.VII.8/View.html?docGuid=I5f7ce283b6684b6fe0540021280d7cce&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/DCR.VII.8.b/View.html?docGuid=I5f7ce283b6684b6fe0540021280d7cce&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/DCR.VII.8.b.i/View.html?docGuid=I5f7ce283b6684b6fe0540021280d7cce&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
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as well as its fees and disbursements and those of its counsel — Motion granted on terms
— Approval of receiver's activities was intended to be without prejudice to any procedural or
substantive rights of receiver, founder, or spouse in respect of Ontario action — Any potential
adverse impact of approval on debtor's and spouse's ability to bring counterclaim against receiver
was not basis to withhold approval — Existence of pending appeal in China was also not basis for
withholding approval of receiver's activities, especially its activities in defending and participating
fully in that case — Approval did not affect ongoing litigation in China, nor did it affect priorities
in deposit — Fees and disbursements were sufficiently supported by evidence notwithstanding
redaction of privileged information and were fair and reasonable.
Table of Authorities
Cases considered by F.L. Myers J.:

Bank of America Canada v. Willann Investments Ltd. (1993), 23 C.B.R. (3d) 98, 1993
CarswellOnt 249 (Ont. Gen. Div.) — referred to
Bank of Nova Scotia v. Diemer (2014), 2014 ONCA 851, 2014 CarswellOnt 16721, 20 C.B.R.
(6th) 292, 327 O.A.C. 376 (Ont. C.A.) — followed
Confectionately Yours Inc., Re (2002), 2002 CarswellOnt 3002, 36 C.B.R. (4th) 200, 164
O.A.C. 84, 25 C.P.C. (5th) 207, 219 D.L.R. (4th) 72 (Ont. C.A.) — followed
Essery Estate (Trustee of) v. Essery (2016), 2016 ONSC 321, 2016 CarswellOnt 1443, 66
R.P.R. (5th) 307 (Ont. S.C.J.) — considered
GMAC Commercial Credit Corp. - Canada v. TCT Logistics Inc. (2006), 2006 SCC 35, 2006
CarswellOnt 4621, 2006 CarswellOnt 4622, (sub nom. Industrial Wood & Allied Workers
of Canada, Local 700 v. GMAC Commercial Credit Corporation) 2006 C.L.L.C. 220-045,
51 C.C.E.L. (3d) 1, 22 C.B.R. (5th) 163, 53 C.C.P.B. 167, 351 N.R. 326, (sub nom. GMAC
Commercial Credit Corp. v. TCT Logistics Inc.) 271 D.L.R. (4th) 193, 215 O.A.C. 313, [2006]
2 S.C.R. 123 (S.C.C.) — referred to
Target Canada Co., Re (2015), 2015 ONSC 7574, 2015 CarswellOnt 19174, 31 C.B.R. (6th)
311 (Ont. S.C.J.) — considered

Statutes considered:
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36

Generally — referred to

MOTION by receiver for approval of its recent activities as well as its fees and disbursements and
those of its counsel.

F.L. Myers J.:

1      Ernst & Young Inc. moves for approval of its activities as receiver and manager of Hanfeng
Evergreen Inc. as described in the Supplement to its First Report, its Fourth Report, and its Fifth
Report. It also seeks approval of its fees and disbursements including the fees and disbursements
of its counsel here and abroad.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1993386291&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1993386291&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2034903617&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2034903617&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2002512368&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2002512368&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2038207821&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2038207821&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2009620690&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2009620690&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2009620690&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2009620690&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2009620690&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2009620690&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2037820302&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
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2      Xinduo Yu, the founder and former CEO of Henfeng Evergreen Inc. and his spouse Lei Li
oppose the approval of the receiver's reports at this time. They seek, at minimum, the imposition of
conditions to protect their positions in separate litigation that the receiver has brought against them.
They also argue that the receiver has failed or refused to deliver sufficient evidence to support its
claim for approval of its fees and disbursements. They invite the court to require the receiver to
engage in a document disclosure process so as to create a sufficient factual record on which they
can make submissions and the court can meaningfully assess the fees and disbursements of the
receiver and its counsel.

3      For the reasons that follow the receiver's motion is granted on the terms set out below.

Brief Background

4      Hanfeng Evergreen Inc. is an Ontario public corporation. Henfeng was a financing vehicle to
raise money from investors who were interested in investing in the fertilizer business operated by
a subsidiary in the People's Republic of China. By 2014, Henfeng's sole operations were limited
to the fertilizer business.

5      When this proceeding began, Mr. Yu was a member of the board of directors of Henfeng. He
was a principal contact for the receiver. He controlled Chinese management of the business.

6      The receiver advises that in 2011, Henfeng's biggest customer was a company run by the
state in China. It sought to buy 30% of the fertilizer business to ensure its control over its supply.
By February, 2013, an agreement had been prepared whereby Henfeng would sell its shares in
the fertilizer subsidiary to a company controlled by Mr. Yu. Mr. Yu agreed to sell 30% of that
company's shares to the state actor. The transactions were expected to close in April, 2013.

7      The deal did not close as expected. Eventually Henfeng established a special committee
representing shareholders independent of management. Acrimony developed between the special
committee and Mr. Yu. In December, 2013, the purchaser terminated the transaction. The board
of directors proceeded to fire Mr. Yu.

8      A proxy battle ensured. During the proxy battle, Henfeng's auditor KPMG resigned.
Thereupon, the rest of the board of directors resigned. Ultimately, Mr. Yu regained control of the
public corporation.

9      In April, 2014, Mr. Yu brought forward a transaction to sell the operating subsidiary to an
established third party business in China for a price of approximately $40 million. The transaction
would have provided meaningful recovery to shareholders. The transaction required shareholder
approval. However, without an auditor, Henfeng could not produce the material required to call a
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shareholders' meeting under Ontario securities laws. Therefore, this receivership was proposed as
a way to convey title in a solvent transaction.

10      Negotiations with the buyer proved difficult. The receiver retained the Mayer Brown law
firm to help it obtain a deposit of approximately $2.4 million required by the agreement and to deal
with some Chinese regulatory matters that arose. The purchaser was also supposed to put funds in
escrow. With Mayer Brown's assistance some funds were escrowed. But then they were released
back to the purchaser by the escrow agent ostensibly with Mr. Yu's cooperation. In addition, the
receiver says that the buyer's name seems to have changed subtly in the documents over time.
While initially Mr. Yu represented that the buyer was an established third party, the ultimate buyer
may have been a company with a similar name that is actually a shell controlled by Mr. Yu. Further,
the receiver alleges that while the transaction was playing out, Mr. Yu obtained very substantial
loans in China on the credit of the subsidiary so that they he has effectively taken the value of the
business leaving the other shareholders with nothing.

11      The receiver has sued Mr. Yu and Ms. Li for damages exceeding $100 million.

12      In addition, the ostensible purchaser has sued the receiver in China for the return of the
$2.4 million deposit. Mr. Yu is a defendant in that case as he is a guarantor under the terms of the
relevant agreement. Whether he is also behind the plaintiff/purchaser remains to be proven.

13      The purchaser succeeded against the receiver at first instance in China. But an appellate
court overruled the first decision. As of this moment therefore, the deposit has been forfeited and
is properly counted among the funds realized by the receiver. The purchaser has appealed from
that decision however and the further appeal is pending.

14      In this receivership proceeding, Mr. Yu is concerned to ensure that the receiver does not
consume the deposit on its own fees and disbursements in case it is required to return the deposit
to the purchaser by the ultimate appeal court in China. If the purchaser succeeds in China, there
may be a priorities dispute between the purchaser and the receiver over which has a better claim
to the deposit funds in the receiver's hands. In any event, Mr. Yu argues that as guarantor of the
return of the deposit, he has an interest in protecting the deposit in the receiver's hands and in
minimizing or delaying the receiver's use of the deposit to pay its fees and disbursements until
the Chinese litigation ends.

Approval of the Receiver's Activities

15      In Target Canada Co., Re, 2015 ONSC 7574 (Ont. S.C.J.) (CanLII), Morawetz RSJ discussed
the process for approval of the reports of a court officer. In that case the court dealt with a Monitor
under the CCAA. The same principles apply in a receivership in my view.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2037820302&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
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16      In Target, Morawetz RSJ recognized that the effect of the approval of the reports of a court
officer varies with the context. Where a report is delivered for a specific purpose, such as a sale
transaction, express findings of fact may be required to support the relief being sought. An affidavit
may be delivered to support the findings or not. In either case, the court is called up to address
squarely specific facts and to make specific findings that will be binding in future.

17      However, the context of a general approval of activities, such as the motion that is currently
before me, is different. As discussed by Morawetz RSJ:

[20] The Monitor has in its various reports provided commentary, some based on its own
observations and work product and some based on information provided to it by the Applicant
or other stakeholders. Certain aspects of the information provided by the Monitor has not
been scrutinized or challenged in any formal sense. In addition, for the most part, no fact-
finding process has been undertaken by the court.

[21] In circumstances where the Monitor is requesting approval of its reports and activities
in a general sense, it seems to me that caution should be exercised so as to avoid a broad
application of res judicata and related doctrines. The benefit of any such approval of the
Monitor's reports and its activities should be limited to the Monitor itself. To the extent that
approvals are provided, the effect of such approvals should not extend to the Applicant or
other third parties.

[22] I recognized there are good policy and practical reasons for the court to approve of
Monitor's activities and providing a level of protection for Monitors during the CCAA
process. These reasons are set out in paragraph [12] above. However, in my view, the
protection should be limited to the Monitor in the manner suggested by counsel to Rio Can
and KingSett.

[23] By proceeding in this manner, Court approval serves the purposes set out by the Monitor
above. Specifically, Court approval:

(a) allows the Monitor to move forward with the next steps in the CCAA proceedings;

(b) brings the Monitor's activities before the Court;

(c) allows an opportunity for the concerns of the stakeholders to be addressed, and any
problems to be rectified,

(d) enables the Court to satisfy itself that the Monitor's activities have been conducted
in prudent and diligent manners;

(e) provides protection for the Monitor not otherwise provided by the CCAA; and

(f) protects the creditors from the delay and distribution that would be caused by:
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(i) re-litigation of steps taken to date, and

(ii) potential indemnity claims by the Monitor.

[24] By limiting the effect of the approval, the concerns of the objecting parties are addressed
as the approval of Monitor's activities do not constitute approval of the activities of parties
other than the Monitor.

18      In this case, Mr. Yu and Ms. Li do not want the approval of the receiver's activities to impact
on their litigation with the receiver including their desire to counterclaim against the receiver in
that litigation. Apparently they have sought directions regarding a possible counterclaim although
no motion for leave to proceed has been heard as yet. Regional Senior Justice Morawetz held that
the general approval of a court officer's activities should not affect third party dealings generally.
He accepted however that the approval of the receiver's activities does affect the court officer's
own status. For example, there is case law suggesting that a stronger showing on the merits is
required to obtain leave to sue a receiver in respect of activities that have been approved than for
unapproved activities. 1

19      Mr. Yu and Ms. Li argue that if they are prejudiced by the approval of the receiver's activities,
then they would be required to contest in this motion the substance of their concerns in order
to protect themselves in their other litigation. I agree that it is not the purpose of this summary
proceeding to engage in fact finding that might prejudge or affect the fact finding process in other
litigation. As such, there is no need to delve deeply into the concerns raised by the objectors with
the receiver's characterization of their behaviour or the other details of specific issues of fact that
may become the subject matter of proceedings later. There will be no findings of contested facts
that might bind Mr. Yu or Ms. Li elsewhere.

20      The receiver argues that it seeks broad, general approval for its decisions to bring litigation
against Mr. Yu and Ms. Li and to defend the litigation in China. It notes that its prior activities
have already been approved in relation to the approval of its earlier reports.

21      Under the terms of its appointment order, the receiver is already authorized to litigate
on behalf of the debtor generally. As such, Mr. Yu and Ms. Li argue that it does not need any
further approval of its litigation activities. But, I agree with Morawetz RSJ that there are additional
proposes to a court officer's reporting and the court's approval functions such as those listed in
para. 23 of Target above. In this case for example, concerns of stakeholders can be considered and
addressed in real time rather than waiting until matters are concluded some years hence. Moreover,
stakeholders are given an opportunity to bring to the fore any concerns with the receiver's prudence
and diligence in the issues under consideration. Here, for example, no one — not even Mr. Yu
or Ms. Li — contest the prudence of the receiver's decisions to defend the deposit in China or to
commence the litigation here against Mr. Yu and Ms. Li.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2037820302&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
fosterj
Highlight



Hanfeng Evergreen Inc., (Re), 2017 ONSC 7161, 2017 CarswellOnt 19036
2017 ONSC 7161, 2017 CarswellOnt 19036, 286 A.C.W.S. (3d) 275, 55 C.B.R. (6th) 211

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 7

22      The receiver also argues that is wants its activities approved so as to protect it from personal
liability for costs in the event that it is later determined that the deposit must be returned to the
purchaser with the result that the receiver may not have any assets left in the estate to fund any
costs liability that it may incur. The receiver refers to the decision of Pattillo J. in Essery Estate
(Trustee of) v. Essery, 2016 ONSC 321 (Ont. S.C.J.). At para. 72 of that decision, Pattillo J. wrote:

[72] In receiverships, the general rule is that costs are awarded against a receiver personally
in rare cases. Where a receiver engages in litigation in its capacity as receiver in the normal
course of the receivership, is it is subject to the costs in accordance with s. 131 of the CJA and
Rule 57.01. To the extent that costs are awarded against a receiver they are normally covered
by receivership funds or by an indemnity agreement with a secured creditor. It is only when
the receiver embarks on a course of action extraneous to the credit-driven relationship which
effectively undermines its neutral position as an officer of the court and turn itself into a "real
litigant' [sic] that a receiver exposes itself to costs personally: see Akagi v Synergy Group
(2000), 2015 ONCA 771 (Ont. C.A.), at para. 18.

23      In my view, the receiver reads too much into this quotation. I do not read Essery as altering
the receiver's risk of personal liability for costs. Rather, Pattillo J. explains the court's historic
hesitation to award costs against receivers because they can bear personal liability for costs. In my
view Essery does not create any special protection for receivers' costs liability. Neither does the
approval of a receiver's activities provide it with any special protection in relation to costs awards
in subsequent litigation. That is the reason that Pattillo J. noted that before undertaking litigation,
receivers typically will consider the sufficiency of the assets under their charge to meet a costs
award or obtain an indemnity from a creditor to protect themselves from the risk of adverse costs.

24      It is clear therefore that in approving the receiver's general activities broadly and summarily
in this motion, I am not finding any facts beyond expressing satisfaction with the general scope
and direction of the receiver's activities as set out in the three reports that are before me. However,
if the law post-TCT still provides that the approval of a receiver's conduct raises the bar for those
who seek to sue a receiver, as referenced in the footnote above, that is indeed a consequence of
approval and nothing I say or do not say should affect that outcome. The fact that approval may
have some effect is not a basis to withhold or deny approval. Rather it reflects the intention of
the law as it applies in circumstances where the court is satisfied with the activities undertaken
by its officer and with the protections that the law affords court officers in such circumstances as
discussed by Morawetz RSJ above.

25      I also do not see the existence of an outstanding appeal in China as a basis to defer or withhold
approval of the receiver's activities, especially its activities in defending and participating fully
in that case. Approval does not affect the ongoing litigation in China. Neither does it affect the
priorities in the deposit or authorize or embolden the receiver to distribute to itself or to its counsel
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funds that it currently holds. If the court in China rules that the funds are a deposit that are to be
returned to the purchaser, legal results flow. As noted above, if that creates a priority issue here,
that issue may have to be determined.

26      As argument of this aspect of the motion was drawing to a close, it appeared that counsel
might be able to agree upon language to resolve the issues in dispute. I invited them to advise me
within 48 hours if they reached agreement. On November 22, 2017, counsel advised that while
they had not agreed to resolve the objections of Mr Yu and Ms. Li, they had agreed upon some
language to limit the relief granted should I determine to approve the receiver's activities.

27      The term agreed upon by counsel reflects the limitations that I have discussed above as
follows:

THIS COURT ORDERS that the approval of the Fourth Report and the Fifth Report shall be
without prejudice to any of the procedural or substantive rights of the Receiver, Xinduo Lu
and Lei Li in respect of Action No. CV-16-11325-00CL, and, without limiting the generality
of the foregoing, shall be deemed not to constitute any finding or determination of any kind
whatsoever in respect of any allegations, issues or defences in said Action.

28      While this term does not satisfy all of the concerns of Mr. Yu and Ms. Li, it does satisfy
mine. Accordingly, it is appropriate to approve the activities of the receiver as set out in the three
reports that are before the court on the term set out in the immediately preceding paragraph.

Receiver's Fees

29      In accordance with the principles set out in Confectionately Yours Inc., Re [2002 CarswellOnt
3002 (Ont. C.A.)], 2002 CanLII 45059, the receiver delivered affidavits supporting its fees and
disbursements including those of its counsel. Cross-examinations ensued. Mr. Yu and Ms. Li
argue that there is insufficient disclosure of information to enable the court to determine the
reasonableness of the receiver's fees and disbursements. They say they have delivered letter after
letter for months seeking production of documents relating to matters set out in the receiver's
invoices so as to be able to understand the work performed by the receiver and to make proper
submissions on the fees and disbursements sought in relation to the work. In addition, the receiver
delivered dockets (belatedly in some cases) that are heavily redacted to prevent disclosure of the
subject matter of much of the work that is the subject of the docket entries.

30      The receiver argues that the scope of its discussions with its counsel and the work being
performed by its counsel on its behalf are privileged — both under lawyer client privilege and
litigation privilege. I agree. Disclosing the subject matter of a meeting is essentially disclosing the
communication from client to lawyer (or vice versa) concerning the topic on which advice was
being sought or given. That does not mean however that the receiver is entitled to approval of
its fees or disbursements without providing proper supporting evidence. If the claims of privilege
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prevent the court from making the assessment required, then the motion will not succeed until
sufficient evidence is duly adduced to meet the required standard.

31      In Bank of Nova Scotia v. Diemer, 2014 ONCA 851 (Ont. C.A.) (CanLII), the Court of
Appeal discussed the test for assessment of a receiver's fees as follows:

[32] In Bakemates, this court described the purpose of the passing of a receiver's accounts
and also discussed the applicable procedure. Borins J.A. stated, at para. 31, that there is an
onus on the receiver to prove that the compensation for which it seeks approval is fair and
reasonable. This includes the compensation claimed on behalf of its counsel. At para. 37,
he observed that the accounts must disclose the total charges for each of the categories of
services rendered. In addition:

The accounts should be in a form that can be easily understood by those affected by the
receivership (or by the judicial officer required to assess the accounts) so that such person
can determine the amount of time spent by the receiver's employees (and others that the
receiver may have hired) in respect to the various discrete aspects of the receivership.

[33] The court endorsed the factors applicable to receiver's compensation described by the
New Brunswick Court of Appeal in Belyea: Bakemates, at para. 51. In Belyea, at para. 9,
Stratton J.A. listed the following factors:

• the nature, extent and value of the assets;

• the complications and difficulties encountered;

• the degree of assistance provided by the debtor;

• the time spent;

• the receiver's knowledge, experience and skill;

• the diligence and thoroughness displayed;

• the responsibilities assumed;

• the results of the receiver's efforts; and

• the cost of comparable services when performed in a prudent and economical manner.

These factors constitute a useful guideline but are not exhaustive: Bakemates, at para. 51.

32      The Court of Appeal also noted in Diemers that while the calculation of billable hours
times hourly rates is not the most desirable metric for conducting this review, it is the predominant
methodology in the case law. Moreover, while counsel for Mr. Yu and Ms. Li submitted that this
is not to be a mathematical exercise, the bulk of their complaints are essentially directed to the

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2034903617&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)


Hanfeng Evergreen Inc., (Re), 2017 ONSC 7161, 2017 CarswellOnt 19036
2017 ONSC 7161, 2017 CarswellOnt 19036, 286 A.C.W.S. (3d) 275, 55 C.B.R. (6th) 211

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 10

question of whether there has been duplication in the dockets or, more specifically, whether the
claims of privilege prevent them and the court from determining with any degree of precision
whether there is duplication in the dockets that ought to be excluded from the value calculus. While
I certainly do not dismiss the risk of duplication in an assessment of the reasonableness of the fees,
it is but one factor and not an especially important one in my view. Duplication might suggest a
lack of value-added but not necessarily so in a holistic review. If an issue takes time to resolve,
there may be several docket entries that look similar. That does not make them duplicative. More
than one person may be involved providing different services and docket to the same issue —
either at different levels of seniority or different subject matters. Reading brief docket descriptions
years after complex work is performed is a poor method to learn precisely what was accomplished
by any single person on any given day. A full assessment of the file accompanied by oral narrative
is required to assess professional accounts. That is what assessment officers routinely do in formal
cost assessment hearings. But that is not what is anticipated or even desirable in fee approval
hearings of this type.

33      It is not lost on me that what was also at play on Mr. Yu's side of the table is possibly a desire
for discovery in the other litigation or at least opening up a threat to the receiver's remuneration as
a strategy to provide bargaining leverage. Thus, rather than responding to the receiver's request for
the specifics of documents required or bringing their own motion (or 9:30 appointment) seeking
production of documents that they actually need, Mr. Yu and Ms. Li were content to make request
after request and then graciously offer to allow the receiver an adjournment to give it time to make
yet further production. I have little doubt that were any further documents produced, Mr. Yu and
Ms. Li would just ask for more. After all, if you want to assess what every person acting for counsel
and the receiver have done every day, then every draft of every document and communication is
ostensibly relevant. The eight, non-exhaustive Belyea factors do not require or anticipate a full fee
assessment process. Mr. Yu and Ms. Li's digging for more and ever more documents ostensibly to
allow them to review in minute detail the receiver's fees was misdirected from the outset.

34      Mr. Yu and Ms. Li make much of the fact that the receiver's Ontario counsel had 27 billers on
the file over a period of three years. Counsel for the receiver took me through each biller's name
and role. Apart from a few students, there was one partner and an associate in each relevant area
at each time. The associate generally performed the bulk of the work. As the project evolved from
a consensual corporate transaction to contested litigation, the identities and focus of the partners
involved changed. There is nothing untoward or even suspicious in the identification of the lawyers
engaged despite the effort to evoke an emotional reaction to the overall number of billers. I am
perfectly satisfied that given the complexity and evolution of the matter over time, staffing raises
no significant concerns. Given the limited numbers of people involved in each specialty area, and
the swing from corporate to contested litigation, duplication is not a significant issue in my view.

35      The receiver has not provided docket level evidence of activities from its litigation counsel
in China. However that lawyer was retained on a fixed fee of $100,000. The litigation involved
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securing the receiver's right to keep the deposit of approximately $2.4 million. A fee of 4% of the
fund whose preservation is in issue strikes me as quite reasonable. Dockets would not assist the
understanding of the flat fee account in this circumstance.

36      Other counsel were retained for other specific purposes. Each had to be briefed so, once again,
it is not surprising to see docket entries where people discuss similar things. They are instructing
or reporting back to each other. Mr. Yu and Ms. Li pointed to docket entries in which telephone
inter-firm communications are set out but only by one firm. The unstated implication is that unless
both sides docketed the call, then the docket that was recorded is suspect and may be fraudulent. I
do not know a more innocent word to characterize a docket of a call that did not happen. But Mr.
Yu and Ms. Li forgot to account for the International Date Line. When one looks to see if telephone
calls from this side of the globe were docketed in China on the next day, many of the calls were
indeed recorded. I cannot draw an inference of fraud, or even suspicion from noting that a firm
did not record every single telephone call it ostensibly received or made. Docketing practices can
differ. I did not look to see if the calls that were not recorded by both sides were recorded as being
short or long duration for example. In any event, I do not see how a few calls has much impact
on the assessment of the Belyea factors.

37      The receiver's counsel has provided a lengthy assessment of the Belyea factors in para. 60 of
its factum. Again, without making findings of fact on the level of cooperation or the lack thereof
by Mr. Yu and Ms. Li, in my view in para. 60 the receiver provided a very fair analysis of the
relevant factors and I adopt it in full.

38      In all, I am satisfied that the fees and disbursement of the receiver, including those of its
counsel, are fair, reasonable and ought to be approved as sought.

39      Costs should be agreed upon. Barring exceptional circumstances, I would expect them to
follow the event on a partial indemnity basis. If counsel cannot agree on costs then they should
exchange Costs Outlines and schedule a telephone case conference through my Assistant for oral
argument of costs.

Motion granted on terms.

Footnotes

1 Compare and contrast for example, Bank of America Canada v. Willann Investments Ltd. (1993), 23 C.B.R. (3d) 98 (Ont. Gen. Div.)
with GMAC Commercial Credit Corp. - Canada v. TCT Logistics Inc., 2006 SCC 35 (S.C.C.) (CanLII). See also: Houlden, Morawetz
& Sarra, The 2007 Annotated Bankruptcy and Insolvency Act, (Thomson Reuters, Toronto) at L§26. Whether Wilann remains good
law after TCT is an issue that is not before the court today.
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Bankruptcy and insolvency --- Receivers — Fees and expenses
Court-appointed receiver recovered total of approximately $1.1 million of which approximately
$863,000 was available to distribute to creditors — Receiver brought application for approval
of its fees and its lawyer's fees which together totalled approximately $82,000 — Application
granted — No basis was established for any substantive challenge to fees — Receiver provided
detailed information about its activities and about individuals who undertook them and their rates
— Amount of work undertaken by receiver was to be assessed in light of all circumstances of
case including uncooperative attitude expressed by debtors at outset, difficulties of accounting for
rolling stock, and ongoing failure of debtors to provide timely, accurate information — Debtors
had contracted to pay receiver's lawyer's fees on full indemnity basis — Contract with respect to
fees should be conclusive in absence of any argument that contract itself is invalid — There was
no suggestion that legal fees exceeded those which could be said to be essential to and arising
within four corners of litigation.
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Summary

1      The court-appointed receiver asks for approval of its, and its lawyer's, fees.

2      The debtors claim that both the receiver's fees and the receiver's lawyer's fees are excessive.
They do not provide any evidence in support of their argument.

3      The court granted to Servus Credit Union Ltd. a without notice interim receivership,
subsequently extended to a full receivership, of Trimove Inc. By the time of the granting of
the full receivership, it was apparent that the debtors were insolvent: not only could they not
pay Servus' demand claims, they could not pay their employees' salaries, etc. As of the date of
the current application to distribute proceeds and award costs, the debtors owed Servus Credit
Union approximately $1.2 million. The instruments creating the secured debt include a contractual
obligation on Trimove Inc. and the guarantor Luthra to pay all costs and expense of enforcing
the security, including legal fees on "a solicitor-and-his-own-client full indemnity basis". The
receiver recovered a total of approximately $1.1 million, of which approximately $863,000.00 was
available to distribute to Trimove's secured creditors. The receiver proposes that Servus receive
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approximately $298,000.00 of that fund. The fees claimed by the receiver and the receiver's lawyer
total approximately $82,000.00.

4      The debtors propose that the court appoint an independent expert in receiverships to assess
the costs claimed and report to the court; they propose that the maximum fee payable for that work
be $3,000.00.

5      The debtors' application for the appointment of an expert to give an opinion on fees is denied.
The applicant's request for approval of its, and its lawyers' fees, is granted.

6      Receivers and receivers' lawyers' fees are tested according to well-established legal principles
as set out, for example, in Belyea, Bakemates and Diemer.

7      Here, the receiver has set out detailed dockets and an explanation of the multiplicand basis
for its fee. Not only have the debtors not provided any evidence that the hourly fees charged were
excessive, they have not established that the work undertaken was excessive. On the contrary,
in light of the principal's early comment to the receiver, 'We'll make sure you get nothing", the
nature of the assets - rolling stock, and the documented failure of the debtors to provide reliable
information on such crucial assets as accounts receivable, there is no evidence that the time spent
by the receiver in tracking down assets was unreasonable.

8      While the claim for lawyer's fees was set out in only two lines of information and was
not verified by affidavit as is recommended in Bakemates, the debtors contracted to pay all legal
costs associated with recovery "on an indemnity basis"; that contract does not limit fees to what
is reasonable. There is no suggestion of duress or equivalent in the negotiation of the lawyer's fee
contract; as indicated by Farley J., in the absence of duress, an "agreement as to the fees should
be conclusive.":BT-PR Realty Holdings. In any event, however, neither of the two main secured
creditors, who are the only parties whose recovery deficit would be ameliorated if the fees were
reduced, nor the court, in the exercise of its oversight responsibility, discern any excess in the fees
claimed by the receiver's lawyers.

9      If there were a basis for review of the receivers' fees, the court would not hire an outside
expert; rather it would engage in the process outlined in Bakemates.

Cases and authority cited:

10      By the debtors: Belyea v. Federal Business Development Bank, [1983] N.B.J. No. 41 (N.B.
C.A.); Bank of Nova Scotia v. Diemer, 2014 ONCA 851 (Ont. C.A.).

11      By the court: Confectionately Yours Inc., Re, [2002] O.J. No. 3569 (Ont. C.A.) [hereinafter
Bakemates]; BT-PR Realty Holdings Inc. v. Coopers & Lybrand, [1997] O.J. No. 1097 (Ont. Gen.
Div. [Commercial List]); 911502 Alberta Ltd. v. Elephant Enterprises Inc., 2014 ABCA 437 (Alta.
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C.A.); Sidorsky v. CFCN Communications Ltd., [1995] A.J. No. 174 (Alta. Q.B.); Alberta Treasury
Branches v. Weatherlok Canada Ltd., 2011 ABCA 314 (Alta. C.A.) [hereinafter Trinier].

1. Background

12      Trimove is a transport company specializing in the delivery of heavy crude oil in the Vermilion
area of Alberta; it also operates in the United States.

13      Servus Credit Union Ltd. issued a demand overdraft loan, and demand term loans, to
Trimove Inc.; those facilities totalled approximately $1.1 million. As a representative example, in
the $700,000.00 Demand Commercial Mortgage issued on June 12, 2013 to Trimove by Servus,
Trimove agreed to the following conditions of credit:

1) The Borrower agrees to pay all expenses, fees and charges incurred by Servus Credit
Union in relation to the loans; the preparation and registration of security, enforcement
or preservation of Servus Credit union's rights and remedies; whether or not any such
documentation is completed or any funds are advanced, including but not limited to
legal expenses (on a solicitor-and-his-own-client full indemnity basis), cost of accountants,
engineers, architects, consultants, appraisers and cost of searches and registration.

14      Geeta Luthra guaranteed the repayment of those facilities.

15      Neither the demand for repayment of the facilities nor the demand for payment of the
guarantee, each of which was made on or about April 25, 2015, was met. Servus therefore initiated
an ex parte receivership application as a result of which MNP Ltd was appointed as interim receiver
on May 1, 2015. In support of that application, Servus filed an affidavit from one of its senior
relationship managers of commercial special loans which included the following assertion:

On April 29, 2015, due to Trimove's significantly worsening margining position, I advised
Karan Luthra, a principal and director of Trimove, that Servus was no longer agreeable to the
forbearance arrangements previously discussed .... In response to this statement Karan stated
that "We'll make sure you get nothing".

16      When the matter came back before the court, on notice, on May 8, the court confirmed the
receivership order, but, in response to the submissions of the debtors, required an undertaking from
Servus not to file the order until May 22; the delay was intended to give the debtors time to retain
an insolvency lawyer, to arrange alternate financing, and to comply with the terms of the Interim
Receivership Order. On that date, the court explicitly reminded the debtors of their obligation to
cooperate with the receiver. Up to that point, the debtors had received at least informal legal advice
from Luthra Law Group.
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17      On May 15, 2015, Trimove had insufficient funds to meet its payroll obligations. Trimove
also had $146,480.00 in outstanding accounts payable and no funds to pay them.

18      On May 19, 2015, Servus went back to court and obtained an order authorizing the immediate
use of the receivership order in order to protect both Trimove's estate and the interests of Servus
and the other creditors. Servus' application asserted that representatives of Trimove had not been
fully cooperative with the receiver in that they failed to provide financial information and to
identify and locate equipment. The interim receiver had been forced to send a letter to Trimove
threatening a contempt application before cooperation was improved, "but there still appears to be
information that has not yet been provided to the Interim Receiver". Trimove never did retain an
expert insolvency lawyer; nor did it obtain alternative financing.

19      On May 19, the debtor filed an affidavit from Vishal Luthra attempting to demonstrate that
Trimove had been cooperative with the receiver. Mr. Luthra swore:

[the receiver] demanded that we release to him all the data and mentioned that his team is out
and about looking for our equipment. I assured him at that point, that equipment is safe and
there is no risk for the lender's security....

Eric Sirrs gave me 2 hours to compile information for him to satisfy his court order demands....
I provided him the following items ... list of equipment, I recalled from my memory and
locations ...

20      Another example of the kind of lack of cooperation complained of is the failure of Trimove,
even up to and including the date of this application, to explain how the payment of a Trimove
account receivable ended up in the hands of a stranger. At this hearing, the debtors explained that
they owned a separate entity, with a very similar name to Trimove Inc., and there had perhaps been
a typing error in naming the payee of the cheque.

21      Another example of the problems experienced by the receiver relates to the failure of Trimove
to satisfactorily explain the transfer of two of its serial numbered pieces of equipment to a third
party who asserted that he had done machinist's work for Trimove over a period of a year and
not been paid. That stranger, Khullar, has provided information to the receiver, but management
has failed to do so.

22      Another example of the debtor's failure to provide accurate, timely information relates to
the failure of Trimove to provide GPS locations for some of its equipment moving on highways
even when, by May 12, one unit was still out of the country.

23      Finally, in respect of the Aarbro issue, the debtors filed evidence at this hearing concerning
their interest in that property. In light of that late dispute relating to ownership of the company
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owning the ranch property in question, the disposition of the Aarbro claim is deferred to a separate
hearing.

24      In support of the claim for its fees, MNP filed an affidavit attaching docketed time allocations
for work done on the receivership, together with an outline of the individuals who worked on the
receivership and their billable cost. MNP also approved as part of its receivership expenses the
fees of its lawyer.

25      The legal fees claimed are not the subject of an affidavit. There is, however, reference in the
law firm's two line claim to invoices relating to the totals claimed. There is no evidence that the
debtors ever asked for information about the invoices themselves.

2. Testing receivers' and lawyers' fees

26      I agree with the debtors that general guidance to receivers', and their lawyers', fees can be
found in Belyea and Diemer.

27      In addition to those authorities, I bring to the debtors' attention two additional cases, the
first of which is Bakemates, which expands on some of the topics relating to the testing of fees
and provides a useful outline of the processes by which any necessary examination of fees will
be conducted.

28      The other case to which I must refer is BT-PR Realty Holdings. That decision is important in
the circumstances here where there is a contract relating to fees, specifically the lawyer's fees. A
court's general approach to fees must also take into account, not only the general principles as set
out in decisions such as Diemer, but also any contract in relation to legal fees. As Farley J. said:

I do not particularly quarrel with the list of factors set out in the Bank of Montreal v. Nicar
Trading Co. (1990), 78 C.B.R. (N.S.) 85 (B.C.C.A.):

(a) the nature extent and value of the cases;

(b) the complications and difficulties encountered;

(c) the degree of assistance provided by the parties;

(d) time spent by the receiver;

(e) the receiver's knowledge, experience and skill;

(f) diligence and thoroughness;

(g) responsibilities assumed;

(h) results achieved; and,
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(i) the cost of comparable services.

However I would add

(j) other material considerations - for example in this case:

(i) the April 12 agreement to the fees;

(ii) the priority receivership of the Bank in this co-receivership relationship; and
(iii) the apparent diversionary and distracting excessive hands on requirements of
Miller who all the while is demanding efficiency (more accurately a low fee at any
price).

I would think however that where there is a retainer given which indicates that the fee will
be based upon the multiplicand of hourly rates and time expended this factor should receive
special emphasis as it is what the parties bargained for. See above for my views about allowing
the taxi meter to run without taking the passenger along the appropriate route. In the subject
case C&L charged on the multiplicand basis. Given their explanation and the lack of any
credible and reliable evidence to the contrary, I see no reason to interfere with that charge. It
would also seem to me that on balance C&L scores neutrally as to the other factors and of
course, the agreement as to the fees should be conclusive if there is no duress or equivalent.

In other words, in BT-PR Realty Holdings, Farley J. emphasized that while an outrageous departure
from the norm, such as a taxi driver "[taking] his fare from the Courthouse to the Royal York Hotel
via Oakville", or, in Edmonton terms, taking a fare from the Law Courts to the MacDonald Hotel
via Spruce Grove, will not be tolerated, an agreement about fees is usually conclusive.

3. Applying the principles in this case

a) Receiver's fees

29      Information about the receiver's fees is attached to an affidavit in the manner recommended
by Bakemates. The debtors do not provide any evidence on the issue of fees.

30      It's true, of course, that this was not a technically complicated receivership. The receiver
sold most of the debtors' assets by auction. However, even settling on that procedure entailed some
work by the receiver as there were competing offers from auction businesses and the receiver had
to do some research to determine why it should prefer one auctioneer's offer to the other.

31      More important than the way in which the receiver disposed of most of the assets is the
unfortunate response of the debtor to the initial approach by the receiver, coupled with the nature
of the debtor's assets; those two factors justify what the debtors consider to be excessive scrutiny
by the receiver.
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32      In addition to this main problem, which is represented by the docket in the greater
expenditures at the outset of the receivership, there are the continuing problems over the course
of the receivership.

33      The debtors never did retain an insolvency expert; therefore, the receiver was dealing with
them personally. Dealing with self-represented litigants takes more time and care and provides
less comfort than dealing with professionals.

34      Also, Mr. Luthra's affidavit of May 19, 2015 illustrates the gulf which Trimove did not
recognize between verifiable information and opinion.

35      Problems of the type exemplified by the cheque which was attempted to be cashed by a
stranger caused additional administration expenses since it precipitated a mail re-direction notice
which then required the receiver to return mail which it received to a law firm which shared the
mailing address of Trimove.

36      It's also true that, over time, Trimove and its representatives did become more cooperative
without ever seeming to completely realize the importance from the receiver's perspective of
getting accurate, substantiated, information promptly. Nonetheless, the failure to simply and
promptly provide the information and documents required by the receiver caused the receiver to
spend more time on the administration of this receivership than would otherwise be necessary.

37      Against the receiver's docketed multiplicand, the debtors have raised arguments of the "I can
deliver goods to Texas for $3,000.00 so how come did it cost the receiver so much to go around
to the yard I was renting to check my equipment" variety.

38      In summary with respect to the receiver's fees, the receiver has provided detailed information
about its activities and the individuals, and their rates, who have undertaken those activities. The
amount of work undertaken by the receiver must be assessed in light of all of the circumstances of
this case, including the unfortunate attitude expressed by the debtor at the outset, the difficulties
of accounting for rolling stock, and the ongoing failure of the debtors to provide timely, accurate,
information. For their part, the debtors have not provided any evidence. Given the role of court-
appointed receivers, and all of the information provided about this particular receivership, the court
concludes that no basis has been established for any substantive challenge to the receiver's fees.
The receiver's fees are therefore approved.

b) Lawyer's fees

39      The receiver's lawyers' fees have not been submitted by way of affidavit in the manner
suggested in Bakemates: see, paras 38 ff. Indeed, the only information about the lawyer's fees is
contained in two lines which set out the total amount of fees claimed.
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40      However, there is no suggestion that the debtors attempted to learn more about the lawyers'
fees by asking for copies of the invoices which are referred to in the two lines of information.

41      More importantly, the debtors contracted to pay any lawyers' fees on a full indemnity basis.
It is important to note that the contract concerning fees was clear: the language referred explicitly
to "solicitor-and-his-own-client full indemnity basis". Therefore, there is no uncertainty about the
level of fees the debtor agreed to pay of the type identified by our Court of Appeal in Elephant
Enterprises.

42      As to what a contract means when one party agrees to pay "solicitor and his own client full
indemnity" fees, we obtain assistance from McMahon J. in Sidorsky, at para. 5 where that judge,
who was an expert in the matter of fees having chaired a provincial committee on the setting of
Schedule C fee items, said:

5 There are three levels of costs that may be payable by one party to another:

1. Party and party costs: calculated on the basis of Schedule C of the Alberta Rules of
Court or some multiple thereof, plus reasonable disbursements.

2. Solicitor and client costs: which provide for indemnity to the party to whom they are
awarded for costs that can be said to be essential to and arising within the four corners
of the litigation.

3. Solicitor and his own client costs: sometimes referred to as complete indemnity for
costs. These are costs which a solicitor could tax against a resisting client and may
include payment for services which may not be strictly essential to the conduct of the
litigation.

43      As to whether there is any capacity for a court to depart from a contract term that obliges
one party to pay an indemnity of legal fees, I note our Court of Appeal's decision in Trinier:

G. Any Discretion?

39 It was argued before us that the chambers judge now appealed from had a "discretion" to
deny solicitor-client costs. Given the covenants here, it is doubtful.

40 But even if a discretion existed as to certain items, there is no proper legal ground to
exercise such a discretion here. No misconduct or sharp practice by the appellants is even
alleged. They ultimately lost no step, in my view. They did not churn, and did not pursue
trivia in order to incur huge solicitor-client costs. And most of the steps whose costs were in
issue had already been the subject of previous costs decisions.
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41 If there was any discretion as to costs, at best it was as to the costs of the "side issue"
about contribution for the first $100,000 paid by the appellants before the suit. But any such
discretion was that of the first judge (Lewis J.), not the (second) chambers judge now under
appeal. So the second judge was not entitled to revisit that. And so even if he was, the Court of
Appeal owes him no deference on further appeal on that topic. He purported to sit on appeal
from the taxing officer who taxed solicitor-client costs.

42 Besides, the covenants here are for solicitor-and-own-client costs, so a mere immoderate
amount of costs or of the appellants' steps would likely not remove the right to such costs.

This, of course, echoes the comments of Farley J. to the effect that a contract with respect to fees
should be conclusive in the absence of any argument that the contract itself is invalid: BT-Pr Realty
Holdings Inc.

44      In summary on the legal interpretation of the contract the debtors executed, the debtors
agreed to pay even for legal services which may not have been strictly essential to the conduct
of the receivership.

45      However, and importantly, there is no suggestion whatever that the legal fees in the
circumstances here even exceeded those which could be said to be essential to and arising within
the four corners of the litigation. On the contrary, the two main creditors of Trimove, creditors
who have hundreds of thousands of dollars of shortfall in their secured claims against Trimove
and who are the only persons who might conceivably have their financial position improved by
any reduction of the legal fees, have both accepted the legal fees claimed by the receiver's lawyer.
As Farley J. said all those years ago, even if a party agreed to indemnify a lawyer for their fees,
the court would then, and would still step in to prevent an injustice if there were some outrageous
fee claim made by a lawyer. There is no such basis for interference here. The receiver's lawyer's
fees are therefore approved.

4. Proposal to hire an expert to review the receiver's fees

46      If there had been a basis on which either the receiver's or the receiver's lawyer's fees should be
reviewed, the court would have followed the procedure recommended in Bakemates rather than the
proposal made by the debtors. Since the debtors did not establish the required basis, the Bakemates
procedure does not arise.

5. Costs

47      The debtors were unsuccessful in their application to reduce the receivership fees. If the
parties are not agreed on costs, I can be spoken to within 30 days of the release of this decision.

Application granted.
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to be compensated at "standard rates", and subsequent approval of receiver's reports, did not oust
need for court to consider whether fees claimed were fair and reasonable — Motion judge made
no palpable and overriding error in concluding that counsel's fees were not fair and reasonable —
It was inappropriate for motion judge to simply apply rates of London counsel, but this was not
fatal — Motion judge was informed by correct principles, which led him to conclude fees lacked
proportionality and reasonableness — Certain comments made by motion judge were not justified,
but different result should not ensue.
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ONSC 365, 2014 CarswellOnt 666 (Ont. S.C.J.), refusing to approve counsel fees in amount sought
by receiver.

Sarah E. Pepall J.A.:

1      The public nature of an insolvency which juxtaposes a debtor's financial hardship with a claim
for significant legal compensation focuses attention on the cost of legal services.

2      This appeal involves a motion judge's refusal to approve legal fees of $255,955 that were
requested by a court appointed receiver on behalf of its counsel in a cattle farm receivership that
spanned approximately two months.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1983176306&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1983176306&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1997419357&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1997419357&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2002512368&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2002512368&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2003041688&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2003041688&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2034659475&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2032585148&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2032585148&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)


Bank of Nova Scotia v. Diemer, 2014 ONCA 851, 2014 CarswellOnt 16721
2014 ONCA 851, 2014 CarswellOnt 16721, 20 C.B.R. (6th) 292, 247 A.C.W.S. (3d) 584...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 3

3      For the reasons that follow, I would dismiss the appeal.

Facts

(a) Appointment of Receiver

4      The respondent, Daniel A. Diemer o/a Cornacre Cattle Co. (the "debtor"), is a cattle farmer.
The Bank of Nova Scotia ("BNS") held security over his farm operations which were located near
London, Ontario. BNS and Maxium Financial Services Inc. were owed approximately $4.9 million
(approximately $2 million and $2.85 million respectively). BNS applied for the appointment of a
receiver pursuant to s. 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 ("BIA")
and s. 101 of the Courts of Justice Act, R.S.O. 1990, c. 43. The debtor was represented by counsel
and consented to the appointment.

5      On August 20, 2013, Carey J. granted the request and appointed PricewaterhouseCoopers
Inc. ("PWC" or the "Receiver") as receiver of the debtor. The initial appointment order addressed
various aspects of the receivership. This included the duty of the debtor to cooperate with the
Receiver and the approval of a sales process for the farm operations described in materials filed
in court by BNS. The order also contained a come-back provision allowing any interested party
to apply to vary the order on seven days' notice.

6      Paragraphs 17 and 18 of the appointment order, which dealt with the accounts of the Receiver
and its counsel, stated:

17. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid
their reasonable fees and disbursements, in each case at their standard rates and charges, and
that the Receiver and counsel to the Receiver shall be entitled to and are hereby granted a
charge (the "Receiver's Charge") on the Property, as security for such fees and disbursements,
both before and after the making of this Order in respect of these proceedings, and that the
Receiver's Charge shall form a first charge on the Property in priority to all security interests,
trusts, liens, charges and encumbrances, statutory or otherwise, in favour of any Person, but
subject to sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.

18. THIS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts
from time to time, and for this purpose the accounts of the Receiver and its legal counsel are
hereby referred to a judge of the Ontario Superior Court of Justice.

There is no suggestion that the materials filed in support of the request for the appointment of the
Receiver provided specifics on the standard rates and charges referred to in para. 17 of the initial
appointment order.
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7      Counsel to the Receiver was Borden Ladner Gervais LLP ("BLG") and the lead lawyer
was Roger Jaipargas. Mr. Jaipargas was called to the Ontario bar in 2000, practises out of BLG's
Toronto office, and is an experienced and capable insolvency practitioner. Among other things,
at the time of the receivership, he was the Chair of the Insolvency Section of the Ontario Bar
Association.

(b) Receiver's Activities

8      The activities of the Receiver and, to a certain extent, those of its counsel, were described
in reports dated September 11 and October 15, 2013 filed in court by the Receiver. Both reports
were subsequently approved by the court.

9      The reports revealed that:

• Following the granting of the initial appointment order, the Receiver entered into an
agreement with the debtor pursuant to which the latter was to manage the day-to-day
operations of the farm and the Receiver would provide oversight.

• After the Receiver was appointed, the debtor advised the Receiver of an August 13, 2013
offer he had received. It had resulted from a robust sales process conducted by the debtor.
On learning of this offer, the Receiver negotiated an agreement of purchase and sale with the
offeror for the purchase of the farm for the sum of $8.3 million. The purchase price included
170 milking cows.

• On September 17, 2013, the Receiver obtained, without objection from the debtor, a court
order setting aside the sales process approved in the initial appointment order, approving the
agreement of purchase and sale it had negotiated, and approving the Receiver's September
11, 2013 report outlining its activities to date.

• The agreement of purchase and sale required that over 150 cows be removed from the
farm (not including the 170 milking cows that were the subject of the agreement of purchase
and sale). Complications relating to these cows and an additional 60 cows which the debtor
wanted to rent to increase his milking quota arose to which the Receiver and its counsel were
required to attend.

• The Receiver and BLG also negotiated an access agreement to permit certain property to
remain on the farm after the closing date of the agreement of purchase and sale at no cost to
the debtor. Unbeknownst to the Receiver, the debtor then removed some of that property.

• The Receiver and its counsel also had to consider numerous claims to the proceeds of the
receivership by other interested creditors and an abandoned request by the debtor to change
the venue of the receivership from London to Windsor.
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10      After approximately two months, the debtor asked that the Receiver be replaced. Accordingly,
PWC brought a motion to substitute BDO Canada Ltd. as receiver and to approve its second report
dated October 15, 2013.

(c) Application to Approve Fees

11      The Receiver also asked the court to approve its fees and disbursements and those of its
counsel including both of their estimates of fees to complete.

12      The Receiver's fees amounted to $138,297 plus $9,702.52 in disbursements. The fees
reflected 408.7 hours spent by the Receiver's representatives at an average hourly rate of $338.38.
The highest hourly rate charged by the Receiver was $525 per hour. Fees estimated to complete
were $20,000.

13      The Receiver's counsel, BLG, performed a similar amount of work but charged significantly
higher rates. BLG's fees from August 6 to October 14, 2013 amounted to $255,955, plus $4,434.92
in disbursements and $33,821.69 in taxes for a total account of $294,211.61. The fees reflected
397.60 hours spent with an average hourly rate of $643.75. Mr. Jaipargas's hours amounted to
195.30 hours at an hourly rate of $750.00. The rates of the other 10 people on the account ranged
from $950 per hour for a senior lawyer to $195 for a student and $330 for a law clerk.

14      Fees estimated to complete were $20,000.

15      In support of the request for approval of both sets of accounts, the Receiver filed an affidavit
of its own representative and one from its counsel, Mr. Jaipargas.

16      As is customary in receiver fee approval requests, the Receiver's representative stated that,
to the best of his knowledge, the rates charged by its counsel were comparable to the rates charged
by other law firms for the provision of similar services and that the fees and disbursements were
fair and reasonable in the circumstances.

17      In his affidavit, Mr. Jaipargas attached copies of BLG's accounts and a summary of the
hourly rates and time spent by the eleven BLG timekeepers who worked on the receivership. The
attached accounts included detailed block descriptions of the activities undertaken by the BLG
timekeepers with total daily aggregate hours recorded. Usually the entries included multiple tasks
such as e-mails and telephone calls. Time was recorded in six minute increments. Of the over 160
docket entries, a total of 11 entries reflected time of .1 (6 minutes) and .2 (12 minutes).

18      On October 23, 2013, the motion judge granted a preliminary order. He ordered that:

• BDO Canada Ltd. be substituted as receiver;
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• PWC's fees and disbursements be approved;

• the Receiver's October 15, 2013 report and the activities of the Receiver set out therein be
approved;

• $100,000 of BLG's fees be approved; and

• the determination of the approval of the balance of BLG's fees and disbursements be
adjourned to January 3, 2014.

19      Prior to the January return date, the debtor filed an affidavit of a representative from his law
firm. The affiant described the billing rates of legal professionals located in the cities of London
and Windsor, Ontario. These rates tended to be significantly lower than those of BLG. For example,
the highest billing rate was $500 for the services of a partner called to the bar in 1988. Mr. Jaipargas
replied with an affidavit that addressed Toronto rates in insolvency proceedings in Toronto with
which BLG's rates compared favourably. He also revised BLG's estimate to complete to $30,000.

Motion Judge's Decision

20      On January 3, 2014, the motion judge heard the motion relating to approval of the balance
of BLG's fees and disbursements. He refused to grant the requested fee approval and provided
detailed reasons for his decision dated January 22, 2014.

21      In his reasons, the motion judge considered and applied the principles set out in
Confectionately Yours Inc., Re (2002), 164 O.A.C. 84 (Ont. C.A.) [hereinafter Bakemates], leave to
appeal refused, (2003), [2002] S.C.C.A. No. 460 (S.C.C.) (also referred to as Confectionately Yours
Inc., Re); BT-PR Realty Holdings Inc. v. Coopers & Lybrand (1997), 29 O.T.C. 354 (Ont. Gen. Div.
[Commercial List]); and Belyea v. Federal Business Development Bank (1983), 44 N.B.R. (2d)
248 (N.B. C.A.). The motion judge considered the nature, extent and value of the assets handled,
the complications and difficulties encountered, the degree of assistance provided by the debtor,
and the cost of comparable services.

22      The motion judge took into account the challenges identified by the Receiver in dealing with
the debtor. However, he found that the debtor had co-operated and that there was little involvement
by the Receiver and counsel that required either day-to-day management or identification of a
potential purchaser.

23      He noted, at para. 17 of his reasons, that although counsel for the debtor took specific issue
with BLG counsel's rates: "I glean from submissions that the thrust of his argument evolved from
a complaint about the rates being charged to an overall dispute of the unreasonableness of the
entirety of the fees (and by extension — the hours) submitted for reimbursement."
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24      The motion judge considered the hourly rates, time spent and work done. He noted that the
asset was a family farm worth approximately $8.3 million and that the scope of the receivership was
modest. In his view, the size of the receivership estate should have some bearing on the hourly rates.
He determined that the amount of counsel's efforts and the work involved was disproportionate to
the size of the receivership. After the size of the estate became known, the usual or standard rates
were too high. He expressly referred to paras. 17 and 18 of the initial appointment order.

25      The motion judge also took issue with the need for, and excessive work done by, senior
counsel on routine matters. He rejected the Receiver's opinion endorsing its counsel's fees, found
that the number of hours reflected a significant degree of inefficiency, and that some of the work
could have been performed at a lower hourly rate. He concluded: "I have concerns about the fees
claimed that involve the scope of work over the course of just over two months in what appears
to be a relatively straightforward receivership. Frankly, the rates greatly exceed what I view as
fair and reasonable."

26      He acknowledged that there were several methods to achieve what he believed to be a just
and reasonable amount including simply cutting the overall number of hours billed. Instead, so as
to reduce the amount claimed, he adopted the average London rate of $475 for lawyers of similar
experience and expertise as shown in the affidavit filed by the debtor. He also expressly limited
his case to the facts at hand, noting that his reasons should not be construed as saying that Toronto
rates have no application in matters in the Southwest Region.

27      The motion judge concluded that BLG's fees were "nothing short of excessive." He assessed
them at $157,500 from which the $100,000 allowed in his October 23, 2013 order was to be
deducted. He also allowed disbursements of $4,434.92 and applicable HST.

Grounds of Appeal

28      The appellant advances three grounds of appeal. It submits that the motion judge erred: (1)
by failing to apply the clear provisions of the appointment order which entitled BLG to charge
fees at its standard rates; (2) by reducing BLG's fees in the absence of evidence that the fees were
not fair and reasonable; and (3) by making unfair and unsupported criticisms of counsel.

Burden of Proof

29      The receiver bears the burden of proving that its fees are fair and reasonable: HSBC Bank
Canada v. Lechier-Kimel, 2014 ONCA 721 (Ont. C.A.), at para. 16 and Bakemates, at para. 31.

Analysis

(a) Appointment of a Receiver
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30      Under s. 243(1) of the BIA, the court may appoint a receiver and under s. 243(6), may make
any order respecting the fees and disbursements of the receiver that the court considers proper.
Similarly, s.101 of the Courts of Justice Act provides for the appointment of a receiver and that the
appointment order may include such terms as are considered just. As in the case under appeal, the
initial appointment order may provide for a judicial passing of accounts. Section 248(2) of the BIA
also permits the Superintendent of Bankruptcy, the debtor, the trustee in bankruptcy or a creditor to
apply to court to have the receiver's accounts reviewed. The court also relies on its supervisory role
and inherent jurisdiction to review a receiver's requests for payment: Bakemates, at para. 36 and
Kevin P. McElcheran, Commercial Insolvency in Canada, 2d ed. (Markham: LexisNexis, 2011),
at pp. 185-186.

31      The receiver is an officer of the court: Bakemates, at para. 34. As stated by McElcheran,
at p.186:

The receiver, once appointed, is said to be a "fiduciary" for all creditors of the debtor. The
term "fiduciary" to describe the receiver's duties to creditors reflects the representative nature
of its role in the performance of its duties. The receiver does not have a financial stake in the
outcome. It is not an advocate of any affected party and it has no client. As a court officer
and appointee, the receiver has a duty of even-handedness that mirrors the court's own duty
of fairness in the administration of justice. [Footnotes omitted.]

(b) Passing of a Receiver's Accounts

32      In Bakemates, this court described the purpose of the passing of a receiver's accounts and
also discussed the applicable procedure. Borins J.A. stated, at para. 31, that there is an onus on
the receiver to prove that the compensation for which it seeks approval is fair and reasonable.
This includes the compensation claimed on behalf of its counsel. At para. 37, he observed that the
accounts must disclose the total charges for each of the categories of services rendered. In addition:

The accounts should be in a form that can be easily understood by those affected by the
receivership (or by the judicial officer required to assess the accounts) so that such person can
determine the amount of time spent by the receiver's employees (and others that the receiver
may have hired) in respect to the various discrete aspects of the receivership.

33      The court endorsed the factors applicable to receiver's compensation described by the New
Brunswick Court of Appeal in Belyea: Bakemates, at para. 51. In Belyea, at para. 9, Stratton J.A.
listed the following factors:

• the nature, extent and value of the assets;

• the complications and difficulties encountered;
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• the degree of assistance provided by the debtor;

• the time spent;

• the receiver's knowledge, experience and skill;

• the diligence and thoroughness displayed;

• the responsibilities assumed;

• the results of the receiver's efforts; and

• the cost of comparable services when performed in a prudent and economical manner.

These factors constitute a useful guideline but are not exhaustive: Bakemates, at para. 51.

34      In Canada, very little has been written on professional fees in insolvency proceedings: see
Stephanie Ben-Ishai and Virginia Torrie, "A 'Cost' Benefit Analysis: Examining Professional Fees
in CCAA Proceedings" in Janis P. Sarra, ed., Annual Review of Insolvency Law (Toronto: Carswell,
2010) 141, at p.151.

35      Having said that, it is evident that the fairness and reasonableness of the fees of a receiver and
its counsel are the stated lynchpins in the Bakemates analysis. However, in actual practice, time
spent, that is, hours spent times hourly rate, has tended to be the predominant factor in determining
the quantum of legal fees.

36      There is a certain irony associated with this dichotomy. A person requiring legal advice does
not set out to buy time. Rather, the object of the exercise is to buy services. Moreover, there is
something inherently troubling about a billing system that pits a lawyer's financial interest against
that of its client and that has built-in incentives for inefficiency. The billable hour model has both
of these undesirable features.

(c) The Rise and Dominance of the Billable Hour

37      For many decades now, the cornerstone of legal accounts and law firms has been the billable
hour. It ostensibly provides an objective measure for both clients and law firms. For the most
part, it determines the quantum of fees. From an internal law firm perspective, the billable hour
also measures productivity and is an important tool in assessing the performance of associates and
partners alike.

38      The billable hour traces its roots to the mid-20th century. In 1958, the American Bar
Association ("ABA")'s Special Commission on the Economics of Law Practice published a study
entitled "The 1958 Lawyer and his 1938 Dollar". The study noted that lawyers' incomes had not
kept pace with those of other professionals and recommended improved recording of time spent
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and a target of 1,300 billable hours per year to boost lawyers' profits: see Stuart L. Pardau, "Bill,
Baby, Bill: How the Billable Hour Emerged as the Primary Method of Attorney Fee Generation
and Why Early Reports of its Demise May be Greatly Exaggerated" (2013) 50 Idaho L. Rev. 1, at
pp. 4-5. By 2002, in its Commission on Billable Hours, the ABA revised its proposed expectation
to 2,300 hours docketed annually of which 1,900 would represent billable work: see Pardau, at
p. 2. And that was in 2002.

39      Typically, a lawyer's record of billable hours is accompanied by dockets that record and detail
the time spent on a matter. In theory, this allows for considerable transparency. However, docketing
may become more of an art than a science, and the objective of transparency is sometimes elusive.

40      This case illustrates the problem. Here, the lawyers provided dockets in blocks of time that
provide little, if any, insight into the value provided by the time recorded. Moreover, each hour is
divided into 10 six-minute segments, with six minutes being the minimum docket. So, for example,
reading a one line e-mail could engender a 6 minute docket and associated fee. This segmenting
of the hour to be docketed does not necessarily encourage accuracy or docketing parsimony.

(d) Fees in Context of Court Appointed Receiver

41      The cost of legal services is highlighted in the context of a court-supervised insolvency due to
its public nature. In contrast, the cost of putting together many of the transactions that then become
unravelled in court insolvency proceedings rarely attract the public scrutiny that professional fees
in insolvencies do. While many of the principles described in these reasons may also be applicable
to other areas of legal practice, the focus of this appeal is on legal fees in an insolvency.

42      Bilateral relationships are not the norm in an insolvency. In a traditional solicitor/client
relationship, there are built-in checks and balances, incentives, and, frequently, prior agreements on
fees. These sorts of arrangements are less common in an insolvency. For example, a receiver may
not have the ability or incentive to reap the benefit of any pre-agreed client percentage fee discount
of the sort that is incorporated from time to time into fee arrangements in bilateral relationships.

43      In a court-supervised insolvency, stakeholders with little or no influence on the fees may
ultimately bear the burden of the largesse of legal expenditures. In the case under appeal, the
recoveries were sufficient to discharge the debt owed to BNS. As such, it did not bear the cost
of the receivership. In contrast, had the receivership costs far exceeded BNS's debt recovery such
that in essence it was funding the professional fees, BNS would hold the economic interest and
other stakeholders would be unaffected.

44      In a receivership, the duty to monitor legal fees and services in the first instance is on
the receiver. Choice of counsel is also entirely within the purview of the receiver. In selecting
its counsel, the receiver must consider expertise, complexity, location, and anticipated costs.
The responsibility is on the receiver to choose counsel who best suits the circumstances of the
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receivership. However, subsequently, the court must pass on the fairness and reasonableness of
the fees of the receiver and its counsel.

45      In my view, it is not for the court to tell lawyers and law firms how to bill. That said,
in proceedings supervised by the court and particularly where the court is asked to give its
imprimatur to the legal fees requested for counsel by its court officer, the court must ensure that
the compensation sought is indeed fair and reasonable. In making this assessment, all the Belyea
factors, including time spent, should be considered. However, value provided should pre-dominate
over the mathematical calculation reflected in the hours times hourly rate equation. Ideally, the two
should be synonymous, but that should not be the starting assumption. Thus, the factors identified
in Belyea require a consideration of the overall value contributed by the receiver's counsel. The
focus of the fair and reasonable assessment should be on what was accomplished, not on how
much time it took. Of course, the measurement of accomplishment may include consideration of
complications and difficulties encountered in the receivership.

46      It is not my intention to introduce additional complexity and cost to the assessment of legal
fees in insolvency proceedings. All participants must be mindful of costs and seek to minimize
court appearances recognizing that the risk of failing to do so may be borne on their own shoulders.

(e) Application to This Case

47      Applying these principles to the grounds raised, I am not persuaded that the motion judge
erred in disallowing counsel's fees.

48      The initial appointment order stating that the compensation of counsel was to be paid at
standard rates and the subsequent approval of the Receiver's reports do not oust the need for the
court to consider whether the fees claimed are fair and reasonable.

49      As stated in Bakemates, at para. 53, there may be cases in which the fees generated by
the hourly rates charged by a receiver will be reduced if the application of one or more of the
Belyea factors so requires. Furthermore, although they would not have been determinative in any
event, there is no evidence before this court that the standard rates were ever disclosed prior to
the appointment of the receiver. In addition, as stated, while the receiver and its counsel may be
entitled to charge their standard rates, the ultimate assessment of what is fair and reasonable should
dominate the analysis. I would therefore reject the appellant's argument that the motion judge erred
in disallowing BLG's fees at its standard rates.

50      I also reject the appellant's argument that the motion judge erred in fact in concluding that
counsel's fees were not fair and reasonable.

51      In this regard, the appellant makes numerous complaints.
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52      The appellant submits that the motion judge made a palpable and overriding error of fact in
finding that the debtor was cooperative. The appellant relies on the contents of the Receiver's two
reports in support of this contention. The first report states that on the date of the initial appointment
order, August 20, 2013, the Receiver became aware of an offer to purchase the farm dated August
13, 2013 and reviewed the offer with the debtor's counsel. The report goes on to state that the debtor
was not opposed to the Receiver completing that transaction and seeking the court's approval of
it. The second report does detail some issues with the debtor such as the movement of certain
property and cows to two farms for storage, even though the Receiver had arranged for storage
with the purchaser at no cost to the Receiver or the debtor, and the leasing by the debtor of 60
additional cows to increase milk production.

53      While there are certain aspects of the second report indicating that some negotiation
with the debtor was required, based on the facts before him, it was open to the motion judge to
conclude, overall, that the debtor cooperated. The Receiver and its counsel never said otherwise.
Furthermore, this finding was made in the context of the debtor having agreed to continue to
operate the farm pursuant to an August 30, 2013 agreement and in the face of little involvement of
the Receiver and its counsel in the day-to-day management of the farm. Indeed, in the first report,
the Receiver notes the debtor's willingness to carry on the farming operations on a day-to-day basis.

54      In my view, it was also appropriate for the motion judge to question why a senior Toronto
partner had to attend court in London to address unopposed motions and, further, to find that the
scope of the receivership was modest. Indeed, in his reasons at para. 40, the motion judge wrote
that, in the proceedings before him, counsel for the Receiver acknowledged that the receivership
was not complex. Based on the record, it was open to him to conclude that the receivership involved
"the divestment of the farm and assets with some modest ancillary work."

55      As the motion judge noted at para. 20, the fixing of costs is not an unusual task for the
court. Moreover, he was fully familiar with the receivership and was well-placed to assess the
value generated by the legal services rendered. He properly considered the Belyea factors. While a
different judge might have viewed the facts, including the debtor's conduct, differently, the motion
judge made findings of fact based on the record and is owed deference. In my view, the appellant
failed to establish any palpable and overriding error.

56      Nor did the motion judge focus his decision on what remained to the debtor after the creditors,
the Receiver and Receiver's counsel had been paid, as alleged by the appellant. In para. 34 of his
reasons, which is the focus of the appellant's complaint on this point, the motion judge correctly
considered the size of the estate. He stated that he was persuaded that "the amount of counsel's
efforts and work involved may be disproportionate to the size of the receivership." After the size of
the estate became known, he concluded that the "standard" rates of counsel were too high relative
to the size. As observed in Belyea, at para. 9, the "nature, extent and value" of an estate is a factor
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to be considered in assessing whether fees are fair and reasonable. As such, along with counsel's
knowledge, experience and skill and the other Belyea factors, it is a relevant consideration.

57      In addition, the motion judge was not bound to accept the affidavit evidence filed by BLG or
the two Receiver reports as determinative of the fairness and reasonableness of the fees requested.
It is incumbent on the court to look to the record to assess the accounts of its court officer, but it is
open to a motion judge to draw inferences from that record. This is just what the motion judge did.

58      Having said that, I do agree with the appellant that there were some unfair criticisms made
of counsel. There was no basis to state that counsel had attempted to exaggerate or had conducted
himself in a disingenuous manner. I also agree with the appellant that the Receiver and its counsel
cannot be faulted for failing to bring the accounts forward for approval at an earlier stage. Costly
court appearances should be discouraged not encouraged.

59      I also agree with the appellant that it was inappropriate for the motion judge to adopt
a mathematical approach and simply apply the rates of London counsel. However, this was not
fatal: the motion judge's decision was informed by the factors in Belyea. As he noted, he would
have arrived at the same result in any event. He was informed by the correct principles, which led
him to conclude that the fees lacked proportionality and reasonableness. This is buttressed by the
motion judge's concluding comments, in para. 47 of his reasons, where he made it clear that the
driving concern in his analysis was the "overall reasonableness of the fees" and that his decision
should not be read as saying that Toronto rates have no application in matters in London or its
surrounding areas.

60      While certain of the motion judge's comments were unjustified, I am not persuaded that a
different result should ensue.

Disposition

61      For the foregoing reasons, I would dismiss the appeal. As agreed, the appellant shall pay
the respondent's costs of the appeal, fixed in the amount of $5,500, together with disbursements
and all applicable taxes.

Alexandra Hoy A.C.J.O.:

I agree

E.A. Cronk J.A.:

I agree
Appeal dismissed.
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COURT FILE NUMBER 2101-04670 

COURT COURT OF QUEEN’S BENCH OF ALBERTA 

JUDICIAL CENTRE CALGARY 

APPLICANT BANK OF MONTREAL 

RESPONDENTS TRADESMEN ENTERPRISES LIMITED 
PARTNERSHIP, and TRADESMEN ENTERPRISES 
INC.

DOCUMENT  CONSENT RECEIVERSHIP ORDER 

ADDRESS FOR SERVICE AND 
CONTACT INFORMATION OF 
PARTY FILING THIS  
DOCUMENT 

Josef G.A. Kruger, Q.C. / Jack R. Maslen 
Borden Ladner Gervais LLP 
1900, 520 3rd Ave. S.W. 
Calgary, AB  T2P 0R3 
Telephone:  (403) 232-9563 / 9790 
Facsimile:  (403) 266-1395  
Email: JKruger@blg.com / JMaslen@blg.com 
File No. 407500.000127 

DATE ON WHICH ORDER WAS PRONOUNCED: APRIL 15, 2021 

NAME OF JUSTICE WHO MADE THIS ORDER:   JUSTICE B.E.C. ROMAINE    

LOCATION OF HEARING: CALGARY, ALBERTA 

UPON the application (the “Application”) of Bank of Montreal (“BMO”) for the appointment of 

a receiver in respect of each of Tradesmen Enterprises Limited Partnership and Tradesmen Enterprises 

Inc. (collectively, the “Debtor”); AND UPON having read the Application, the Affidavit of Zachary 

Newman sworn on April 6, 2021 and filed, the Supplemental Affidavit of Zachary Newman sworn on 

April 13, 2021 and filed, the Affidavit of Service of Jennifer Gorrie sworn on April 13, 2021 and filed, 

the Fourth Report of KSV Restructuring Inc. (“KSV”) in its capacity as proposal trustee dated and filed 

on April 6, 2021, the Supplement to the Fourth Report of KSV in its capacity as proposal trustee dated 

and filed on April 13, 2021, and such other pleadings filed in this action or in Alberta Court of Queen’s 

Bench Action No. BK01-095189 (the “NOI Proceedings”); AND UPON noting the consent of the 

Debtor; AND UPON noting the consent of KSV to act as receiver and manager of the Debtor (in such 

capacity, the “Receiver”); AND UPON hearing from counsel for BMO, counsel for the Debtor, counsel 

for KSV, and any other counsel or interested parties present; 

Clerk’s Stamp 



IT IS HEREBY ORDERED AND DECLARED THAT: 

SERVICE 

1. The time for service of the Application is hereby abridged and deemed good and sufficient and 

this Application is properly returnable today.  

LIFTING OF NOI STAY 

2. The stay of proceedings provided for in the NOI Proceedings is hereby lifted nunc pro tunc to 

allow for the commencement of the within action and the Application. 

APPOINTMENT 

3. Pursuant to section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (the 

“BIA”), and section 13(2) of the Judicature Act, R.S.A. 2000, c.J-2, KSV is hereby appointed 

Receiver, without security, of all of the Debtor’s current and future assets, undertakings and 

properties of every nature and kind whatsoever, and wherever situate, including all proceeds 

thereof (the “Property”). 

RECEIVER'S POWERS 

4. The Receiver is hereby empowered and authorized, but not obligated, to act at once in respect of 

the Property and, without in any way limiting the generality of the foregoing, the Receiver is 

hereby expressly empowered and authorized to do any of the following where the Receiver 

considers it necessary or desirable: 

(a) to take possession of and exercise control over the Property and any and all proceeds, 

receipts and disbursements arising out of or from the Property, which shall include the 

Receiver’s ability to abandon, dispose of or otherwise release any interest in any of the 

Debtor’s real property, or any right in any immoveable assets; 

(b) to receive, preserve and protect the Property, or any part or parts thereof, including, but 

not limited to, the changing of locks and security codes, the relocating of Property to 

safeguard it, the engaging of independent security personnel, the taking of physical 

inventories and the placement of such insurance coverage as may be necessary or 

desirable; 



(c) to manage, operate and carry on the business of the Debtor, including the powers to enter 

into any agreements, incur any obligations in the ordinary course of business, cease to 

carry on all or any part of the business, or cease to perform any contracts of the Debtor; 

(d) to engage consultants, appraisers, agents, experts, auditors, accountants, managers, 

counsel and such other persons from time to time and on whatever basis, including on a 

temporary basis, to assist with the exercise of the Receiver’s powers and duties, including 

without limitation those conferred by this Order; 

(e) to purchase or lease machinery, equipment, inventories, supplies, premises or other assets 

to continue the business of the Debtor or any part or parts thereof; 

(f) to receive and collect all monies and accounts now owed or hereafter owing to the Debtor 

and to exercise all remedies of the Debtor in collecting such monies, including, without 

limitation, to enforce any security held by the Debtor; 

(g) to settle, extend or compromise any indebtedness owing to or by the Debtor; 

(h) to execute, assign, issue and endorse documents of whatever nature in respect of any of 

the Property, whether in the Receiver’s name or in the name and on behalf of the Debtor, 

for any purpose pursuant to this Order;  

(i) to undertake environmental or workers’ health and safety assessments of the Property and 

operations of the Debtor; 

(j) to initiate, prosecute and continue the prosecution of any and all proceedings and to 

defend all proceedings now pending or hereafter instituted with respect to the Debtor, the 

Property or the Receiver, and to settle or compromise any such proceedings. The 

authority hereby conveyed shall extend to such appeals or applications for judicial review 

in respect of any order or judgment pronounced in any such proceeding, and provided 

further that nothing in this Order shall authorize the Receiver to defend or settle the 

action in which this Order is made unless otherwise directed by this Court; 

(k) to market any or all the Property, including advertising and soliciting offers in respect of 

the Property or any part or parts thereof and negotiating such terms and conditions of sale 

as the Receiver in its discretion may deem appropriate; 

(l) to sell, convey, transfer, lease or assign the Property or any part or parts thereof out of the 

ordinary course of business: 



(i) without the approval of this Court in respect of any transaction not exceeding   

$500,000, provided that the aggregate consideration for all such transactions does 

not exceed $2,000,000; and  

(ii) with the approval of this Court in respect of any transaction in which the 

purchase price or the aggregate purchase price exceeds the applicable amount set 

out in the preceding clause, 

and in each such case notice under subsection 60(8) of the Personal Property Security 

Act, R.S.A. 2000, c. P-7 or any other similar legislation in any other province or territory 

shall not be required. 

(m) to apply for any vesting order or other orders (including, without limitation, 

confidentiality or sealing orders) necessary to convey the Property or any part or parts 

thereof to a purchaser or purchasers thereof, free and clear of any liens or encumbrances 

affecting such Property; 

(n) to report to, meet with and discuss with such affected Persons (as defined below) as the 

Receiver deems appropriate all matters relating to the Property and the receivership, and 

to share information, subject to such terms as to confidentiality as the Receiver deems 

advisable; 

(o) to register a copy of this Order and any other orders in respect of the Property against title 

to any of the Property, and when submitted by the Receiver for registration this Order 

shall be immediately registered by the Registrar of Land Titles of Alberta, or any other 

similar government authority, notwithstanding section 191 of the Land Titles Act, RSA 

2000, c. L-4, or the provisions of any other similar legislation in any other province or 

territory, and notwithstanding that the appeal period in respect of this Order has not 

elapsed and the Registrar of Land Titles shall accept all Affidavits of Corporate Signing 

Authority submitted by the Receiver in its capacity as Receiver of the Debtor and not in 

its personal capacity; 

(p) to apply for any permits, licences, approvals or permissions as may be required by any 

governmental authority and any renewals thereof for and on behalf of and, if thought 

desirable by the Receiver, in the name of the Debtor; 

(q) to enter into agreements with any trustee in bankruptcy appointed in respect of the 

Debtor, including, without limiting the generality of the foregoing, the ability to enter 

into occupation agreements for any property owned or leased by the Debtor; 



(r) to exercise any shareholder, partnership, joint venture or other rights which the Debtor 

may have; and 

(s) to take any steps reasonably incidental to the exercise of these powers or the performance 

of any statutory obligations; 

and in each case where the Receiver takes any such actions or steps, it shall be exclusively 

authorized and empowered to do so, to the exclusion of all other Persons, including the Debtor, 

and without interference from any other Person (as defined below). 

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER 

5. (i) The Debtor, (ii) all of its current and former directors, officers, employees, agents, 

accountants, legal counsel and shareholders, and all other persons acting on its instructions or 

behalf, and (iii) all other individuals, firms, corporations, governmental bodies or agencies, or 

other entities having notice of this Order (all of the foregoing, collectively, being “Persons” and 

each being a “Person”) shall forthwith advise the Receiver of the existence of any Property in 

such Person’s possession or control, shall grant immediate and continued access to the Property 

to the Receiver, and shall deliver all such Property (excluding Property subject to liens the 

validity of which is dependent on maintaining possession) to the Receiver upon the Receiver’s 

request. 

6. All Persons shall forthwith advise the Receiver of the existence of any books, documents, 

securities, contracts, orders, corporate and accounting records, and any other papers, records and 

information of any kind related to the business or affairs of the Debtor, and any computer 

programs, computer tapes, computer disks or other data storage media containing any such 

information (the foregoing, collectively, the “Records”) in that Person’s possession or control, 

and shall provide to the Receiver or permit the Receiver to make, retain and take away copies 

thereof and grant to the Receiver unfettered access to and use of accounting, computer, software 

and physical facilities relating thereto, provided however that nothing in this paragraph or in 

paragraph 7 of this Order shall require the delivery of Records, or the granting of access to 

Records, which may not be disclosed or provided to the Receiver due to the privilege attaching to 

solicitor-client communication or documents prepared in contemplation of litigation or due to 

statutory provisions prohibiting such disclosure. 

7. If any Records are stored or otherwise contained on a computer or other electronic system of 

information storage, whether by independent service provider or otherwise, all Persons in 



possession or control of such Records shall forthwith give unfettered access to the Receiver for 

the purpose of allowing the Receiver to recover and fully copy all of the information contained 

therein whether by way of printing the information onto paper or making copies of computer 

disks or such other manner of retrieving and copying the information as the Receiver in its 

discretion deems expedient, and shall not alter, erase or destroy any Records without the prior 

written consent of the Receiver. Further, for the purposes of this paragraph, all Persons shall 

provide the Receiver with all such assistance in gaining immediate access to the information in 

the Records as the Receiver may in its discretion require including providing the Receiver with 

instructions on the use of any computer or other system and providing the Receiver with any and 

all access codes, account names, and account numbers that may be required to gain access to the 

information. 

NO PROCEEDINGS AGAINST THE RECEIVER 

8. No proceeding or enforcement process in any court or tribunal (each, a “Proceeding”), shall be 

commenced or continued against the Receiver except with the written consent of the Receiver or 

with leave of this Court. 

NO PROCEEDINGS AGAINST THE DEBTOR OR THE PROPERTY 

9. No Proceeding against or in respect of the Debtor or the Property shall be commenced or 

continued except with the written consent of the Receiver or with leave of this Court and any and 

all Proceedings currently under way against or in respect of the Debtor or the Property are hereby 

stayed and suspended pending further order of this Court, provided, however, that nothing in this 

Order shall: (i) prevent any Person from commencing a proceeding regarding a claim that might 

otherwise become barred by statute or an existing agreement if such proceeding is not 

commenced before the expiration of the stay provided by this paragraph; and (ii) affect a 

Regulatory Body’s investigation in respect of the debtor or an action, suit or proceeding that is 

taken in respect of the debtor by or before the Regulatory Body, other than the enforcement of a 

payment order by the Regulatory Body or the Court. “Regulatory Body” means a person or body 

that has powers, duties or functions relating to the enforcement or administration of an Act of 

Parliament or of the legislature of a Province. 

NO EXERCISE OF RIGHTS OF REMEDIES 

10. All rights and remedies of any Person, whether judicial or extra-judicial, statutory or non-

statutory (including, without limitation, set-off rights) against or in respect of the Debtor or the 



Receiver or affecting the Property are hereby stayed and suspended and shall not be commenced, 

proceeded with or continued except with leave of this Court, provided that nothing in this Order 

shall: 

(a) empower the Debtor to carry on any business that the Debtor is not lawfully entitled to 

carry on; 

(b) prevent the filing of any registration to preserve or perfect a security interest; 

(c) prevent the registration of a claim for lien; or 

(d) exempt the Debtor from compliance with statutory or regulatory provisions relating to 

health, safety or the environment.  

11. Nothing in this Order shall prevent any party from taking an action against the Applicant where 

such an action must be taken in order to comply with statutory time limitations in order to 

preserve their rights at law, provided that no further steps shall be taken by such party except in 

accordance with the other provisions of this Order, and notice in writing of such action be given 

to the Receiver at the first available opportunity. 

NO INTERFERENCE WITH THE RECEIVER 

12. No Person shall accelerate, suspend, discontinue, fail to honour, alter, interfere with, repudiate, 

terminate or cease to perform any right, renewal right, contract, agreement, licence or permit in 

favour of or held by the Debtor, except with the written consent of the Debtor and the Receiver, 

or leave of this Court. 

CONTINUATION OF SERVICES 

13. All persons having: 

(a) statutory or regulatory mandates for the supply of goods and/or services; or 

(b) oral or written agreements or arrangements with the Debtor, including without limitation 

all computer software, communication and other data services, centralized banking 

services, payroll services, insurance, transportation, services, utility or other services to 

the Debtor 

are hereby restrained until further order of this Court from discontinuing, altering, interfering 

with, suspending or terminating the supply of such goods or services as may be required by the 



Debtor or exercising any other remedy provided under such agreements or arrangements. The 

Debtor shall be entitled to the continued use of its current premises, telephone numbers, facsimile 

numbers, internet addresses and domain names, provided in each case that the usual prices or 

charges for all such goods or services received after the date of this Order are paid by the Debtor 

in accordance with the payment practices of the Debtor, or such other practices as may be agreed 

upon by the supplier or service provider and each of the Debtor and the Receiver, or as may be 

ordered by this Court. 

RECEIVER TO HOLD FUNDS 

14. All funds, monies, cheques, instruments, and other forms of payments received or collected by 

the Receiver from and after the making of this Order from any source whatsoever, including 

without limitation the sale of all or any of the Property and the collection of any accounts 

receivable in whole or in part, whether in existence on the date of this Order or hereafter coming 

into existence, shall be deposited into one or more new accounts to be opened by the Receiver 

(the “Post Receivership Accounts”) and the monies standing to the credit of such Post 

Receivership Accounts from time to time, net of any disbursements provided for herein, shall be 

held by the Receiver to be paid in accordance with the terms of this Order or any further order of 

this Court. 

EMPLOYEES 

15. Subject to employees’ rights to terminate their employment, all employees of the Debtor shall 

remain the employees of the Debtor until such time as the Receiver, on the Debtor’s behalf, may 

terminate the employment of such employees. The Receiver shall not be liable for any employee-

related liabilities, including any successor employer liabilities as provided for in section 

14.06(1.2) of the BIA, other than such amounts as the Receiver may specifically agree in writing 

to pay, or in respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the 

Wage Earner Protection Program Act, S.C. 2005, c.47 (“WEPPA”). 

16. Pursuant to clause 7(3)(c) of the Personal Information Protection and Electronic Documents Act, 

S.C. 2000, c. 5, the Receiver shall disclose personal information of identifiable individuals to 

prospective purchasers or bidders for the Property and to their advisors, but only to the extent 

desirable or required to negotiate and attempt to complete one or more sales of the Property 

(each, a “Sale”). Each prospective purchaser or bidder to whom such personal information is 

disclosed shall maintain and protect the privacy of such information and limit the use of such 



information to its evaluation of the Sale, and if it does not complete a Sale, shall return all such 

information to the Receiver, or in the alternative destroy all such information. The purchaser of 

any Property shall be entitled to continue to use the personal information provided to it, and 

related to the Property purchased, in a manner which is in all material respects identical to the 

prior use of such information by the Debtor, and shall return all other personal information to the 

Receiver, or ensure that all other personal information is destroyed. 

LIMITATION ON ENVIRONMENTAL LIABILITIES 

17. (a) Notwithstanding anything in any federal or provincial law, the Receiver is not personally 

liable in that position for any environmental condition that arose or environmental damage that 

occurred: 

(i) before the Receiver’s appointment; or 

(ii) after the Receiver’s appointment unless it is established that the condition arose 

or the damage occurred as a result of the Receiver’s gross negligence or wilful 

misconduct.  

(b) Nothing in sub-paragraph (a) exempts a Receiver from any duty to report or make 

disclosure imposed by a law referred to in that sub-paragraph. 

(c) Notwithstanding anything in any federal or provincial law, but subject to sub-paragraph 

(a) hereof, where an order is made which has the effect of requiring the Receiver to 

remedy any environmental condition or environmental damage affecting the Property, the 

Receiver is not personally liable for failure to comply with the order, and is not 

personally liable for any costs that are or would be incurred by any person in carrying out 

the terms of the order, 

(i) if, within such time as is specified in the order, within 10 days after the order is 

made if no time is so specified, within 10 days after the appointment of the 

Receiver, if the order is in effect when the Receiver is appointed, or during the 

period of the stay referred to in clause (ii) below, the Receiver: 

A. complies with the order, or 

B. on notice to the person who issued the order, abandons, disposes of or 

otherwise releases any interest in any real property affected by the 

condition or damage; 



(ii) during the period of a stay of the order granted, on application made within the 

time specified in the order referred to in clause (i) above, within 10 days after the 

order is made or within 10 days after the appointment of the Receiver, if the 

order is in effect when the Receiver is appointed, by, 

A. the court or body having jurisdiction under the law pursuant to which the 

order was made to enable the Receiver to contest the order; or 

B. the court having jurisdiction in bankruptcy for the purposes of assessing 

the economic viability of complying with the order; or 

(iii) if the Receiver had, before the order was made, abandoned or renounced or been 

divested of any interest in any real property affected by the condition or damage.  

LIMITATION ON THE RECEIVER’S LIABILITY 

18. Except for gross negligence or wilful misconduct, as a result of its appointment or carrying out 

the provisions of this Order the Receiver shall incur no liability or obligation that exceeds an 

amount for which it may obtain full indemnity from the Property. Nothing in this Order shall 

derogate from any limitation on liability or other protection afforded to the Receiver under any 

applicable law, including, without limitation, sections 14.06, 81.4(5) or 81.6(3) of the BIA. 

RECEIVER'S ACCOUNTS 

19. The Receiver and counsel to the Receiver shall be paid their reasonable fees and disbursements, 

in each case, incurred at their standard rates and charges. The Receiver and counsel to the 

Receiver shall be entitled to the benefits of and are hereby granted a charge (the “Receiver’s 

Charge”) on the Property, which charge shall not exceed an aggregate amount of $1,000,000, as 

security for their professional fees and disbursements incurred at the normal rates and charges of 

the Receiver and such counsel, both before and after the making of this Order in respect of these 

proceedings, and the Receiver’s Charge shall form a first charge on the Property in priority to all 

security interests, trusts, deemed trusts, liens, charges and encumbrances, statutory or otherwise, 

in favour of any Person but subject to sections 14.06(7), 81.4(4) and 81.6(2) of the BIA.  

20. The Receiver and its legal counsel shall pass their accounts from time to time. 

21. Prior to the passing of its accounts, the Receiver shall be at liberty from time to time to apply 

reasonable amounts, out of the monies in its hands, against its fees and disbursements, including 

the legal fees and disbursements, incurred at the normal rates and charges of the Receiver or its 



counsel, and such amounts shall constitute advances against its remuneration and disbursements 

when and as approved by this Court. 

FUNDING OF THE RECEIVERSHIP 

22. The Receiver shall be at liberty and it is hereby empowered to borrow by way of a revolving 

credit or otherwise, such monies from time to time as it may consider necessary or desirable, 

provided that the outstanding principal amount does not exceed $2,500,000 at any time except as 

otherwise provided for in paragraph 27 below or as this Court may by further order authorize, at 

such rate or rates of interest as it deems advisable for such period or periods of time as it may 

arrange, for the purpose of funding the exercise of the powers and duties conferred upon the 

Receiver by this Order, including interim expenditures.  The whole of the Property shall be and is 

hereby charged by way of a fixed and specific charge (the “Receiver’s Borrowings Charge”) as 

security for the payment of the monies borrowed, together with interest and charges thereon, in 

priority to all security interests, trusts, deemed trusts,  liens, charges and encumbrances, statutory 

or otherwise, in favour of any Person, but subordinate in priority to the Receiver’s Charge and the 

charges set out in sections 14.06(7), 81.4(4) and 81.6(2) of the BIA. 

23. Neither the Receiver’s Borrowings Charge nor any other security granted by the Receiver in 

connection with its borrowings under this Order shall be enforced without leave of this Court. 

24. The Receiver is at liberty and authorized to issue certificates substantially in the form annexed as 

Schedule “A” hereto (the “Receiver’s Certificates”) for any amount borrowed by it pursuant to 

this Order. 

25. The monies from time to time borrowed by the Receiver pursuant to this Order or any further 

order of this Court and any and all Receiver’s Certificates evidencing the same or any part thereof 

shall rank on a pari passu basis, unless otherwise agreed to by the holders of any prior issued 

Receiver’s Certificates. 

26. The Receiver shall be allowed to repay any amounts borrowed by way of Receiver’s Certificates 

out of the Property or any proceeds, including any proceeds from the sale of any assets without 

further approval of this Court. 

27. The Receiver shall be allowed to increase the borrowings limit under paragraph 22 hereof, in 

$500,000 increments, without further order of this Court, provided that (i) the Receiver prepares 

and files a report to the Court describing the need for increased borrowings, and (ii) serves such 
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report on the service list maintained for these proceedings. Unless a Person files and serves on the 

Receiver a written Notice of Objection within 10 days of the service of the report, the Receiver 

shall be authorized and entitled to increase its borrowings by such a $500,000 increment and the 

Receiver’s Borrowings Charge shall be increased to the same extent. In the event that a Notice of 

Objection is filed and served on the Receiver, the Receiver’s Borrowing Charge shall only be 

increased if so ordered by the Court upon application by the Receiver. 

CONTINUATION OF CHARGES AND PRIORITIES OF CHARGES 

28. Each of the Administration Charge, the Interim Financing Charge and the KERP Charge (each as 

defined in the orders granted in the NOI Proceedings) shall continue to constitute valid and 

enforceable charges on the Property. 

29. The priority of the charges created in the NOI Proceedings (and continued by this Order) in 

relation to the Receiver’s Charge and the Receiver’s Borrowings Charge created hereunder, shall 

be as follows: 

(a) First  - the Receiver’s Charge; 

(b) Second - the Administration Charge;  

(c) Third - the Receiver’s Borrowings Charge;  

(d) Fourth - the Interim Financing Charge; and 

(e) Fifth - the KERP Charge. 

ALLOCATION 

30. Any interested party may apply to this Court on notice to any other party likely to be affected, for 

an Order allocating the Receiver’s Charge and Receiver’s Borrowings Charge amongst the 

various assets comprising the Property. 

AUCTION 

31. Notwithstanding any other provision of this Order, Ritchie Bros Auctioneers (Canada) Ltd. (the 

“Liquidator”) is hereby authorized and directed to continue to perform its services under the 

liquidation services agreement (“Liquidation Services Agreement”) entered into between the 

Liquidator and the Debtor, as approved by this Honourable Court pursuant to the Order granted 

on March 16, 2021 in the NOI Proceedings (the “Auction Order”). 



32. The Auction Order is hereby ratified and recognized in these proceedings and remains 

enforceable in all respects, except that references to the “Applicants” therein shall be read to 

mean the Receiver where the context requires. 

33. Any proceeds arising from the Liquidation Services Agreement, the Auction Order and the 

transactions contemplated thereunder, which, but for the commencement of this action, would be 

payable to the Debtor shall be paid to the Receiver in accordance with the terms of this Order. 

GENERAL 

34. The Receiver may from time to time apply to this Court for advice and directions in the discharge 

of its powers and duties hereunder. 

35. Notwithstanding Rule 6.11 of the Alberta Rules of Court, unless otherwise ordered by this Court, 

the Receiver will report to the Court from time to time, which reporting is not required to be in 

affidavit form and shall be considered by this Court as evidence. The Receiver’s reports shall be 

filed by the Court Clerk notwithstanding that they do not include an original signature. 

36. Nothing in this Order shall prevent the Receiver from acting as a trustee in bankruptcy of the 

Debtor and the Receiver is hereby authorized to act as the trustee in bankruptcy of the Debtor. 

37. This Court hereby requests the aid and recognition of any court, tribunal, regulatory or 

administrative body having jurisdiction in Canada or in any foreign jurisdiction to give effect to 

this Order and to assist the Receiver and its agents in carrying out the terms of this Order. All 

courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to make 

such orders and to provide such assistance to the Receiver, as an officer of this Court, as may be 

necessary or desirable to give effect to this Order, to grant representative status to the Receiver in 

any foreign proceeding, or to assist the Receiver and its agents in carrying out the terms of this 

Order. 

38. The Receiver be at liberty and is hereby authorized and empowered to apply to any court, 

tribunal, regulatory or administrative body, wherever located, for the recognition of this Order 

and for assistance in carrying out the terms of this Order and that the Receiver is authorized and 

empowered to act as a representative in respect of the within proceedings for the purpose of 

having these proceedings recognized in a jurisdiction outside Canada. 



39. The Plaintiff shall have its costs of this application, up to and including entry and service of this 

Order, provided for by the terms of the Plaintiff’s security or, if not so provided by the Plaintiff’s 

security, then on a substantial indemnity basis, including legal costs on a solicitor-client full 

indemnity basis, to be paid by the Receiver from the Debtor’s estate with such priority and at 

such time as this Court may determine. 

40. Any interested party may apply to this Court to vary or amend this Order on not less than 7 days’ 

notice to the Receiver and to any other party likely to be affected by the order sought or upon 

such other notice, if any, as this Court may order. 

FILING 

41. The Receiver shall continue to maintain its present website in respect of these 

proceedings at https://www.ksvadvisory.com/insolvency-cases/case/tradesmen-enterprises (the 

“Receiver’s Website”) and shall post there as soon as practicable: 

(a) all materials prescribed by statue or regulation to be made publically available; and  

(b) all applications, reports, affidavits, orders and other materials filed in these proceedings 

by or on behalf of the Receiver, or served upon it, except such materials as are 

confidential and the subject of a sealing order or pending application for a sealing order.  

42. Service of this Order shall be deemed good and sufficient by: 

(a) serving the same on: 

(i) the persons listed on the service list created in these proceedings or otherwise 

served with notice of these proceedings;  

(ii) any other person served with notice of the application for this Order;  

(iii) any other parties attending or represented at the application for this Order; and 

(b) posting a copy of this Order on the Receiver’s Website 

and service on any other person is hereby dispensed with. 



43. Service of this Order may be effected by facsimile, electronic mail, personal delivery or courier. 

Service is deemed to be effected the next business day following transmission or delivery of this 

Order.  

 Justice of the Court of Queen’s Bench of Alberta 



SCHEDULE “A” 

RECEIVER CERTIFICATE 

CERTIFICATE NO. 

AMOUNT  $

1. THIS IS TO CERTIFY that KSV Restructuring Inc., the receiver and manager (the “Receiver”) 
of all of the assets, undertakings and properties of Tradesmen Enterprises Limited Partnership and 
Tradesmen Enterprises Inc.  appointed by Order of the Court of Queen’s Bench of Alberta and 
Court of Queen’s Bench of Alberta in Bankruptcy and Insolvency (collectively, the “Court”) 
dated the 15th day of April, 2021 (the “Order”) made in action numbers [], has received as such 
Receiver from the holder of this certificate (the “Lender”) the principal sum of [$], being part of 
the total principal sum of $2,500,000 that the Receiver is authorized to borrow under and 
pursuant to the Order. 

2. The principal sum evidenced by this certificate is payable on demand by the Lender with interest 
thereon calculated and compounded [daily] [monthly not in advance on the  day of each 
month] after the date hereof at a notional rate per annum equal to the rate of [] per cent above 
the prime commercial lending rate of Bank of [] from time to time. 

3. Such principal sum with interest thereon is, by the terms of the Order, together with the principal 
sums and interest thereon of all other certificates issued by the Receiver pursuant to the Order or 
to any further order of the Court, a charge upon the whole of the Property (as defined in the 
Order), in priority to the security interests of any other person, but subject to the priority of the 
charges set out in the Order and the Bankruptcy and Insolvency Act, and the right of the Receiver 
to indemnify itself out of such Property in respect of its remuneration and expenses. 

4. All sums payable in respect of principal and interest under this certificate are payable at the main 
office of the Lender at []. 

5. Until all liability in respect of this certificate has been terminated, no certificates creating charges 
ranking or purporting to rank in priority to this certificate shall be issued by the Receiver to any 
person other than the holder of this certificate without the prior written consent of the holder of 
this certificate. 

6. The charge securing this certificate shall operate so as to permit the Receiver to deal with the 
Property as authorized by the Order and as authorized by any further or other order of the Court. 



7. The Receiver does not undertake, and it is not under any personal liability, to pay any sum in 
respect of which it may issue certificates under the terms of the Order. 

DATED the _______ day of _______________, 2021. 

KSV Restructuring Inc., solely in its capacity as 
Receiver of the Property (as defined in the Order), 
and not in its personal capacity 

Per:  
Name:  
Title:  
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