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INTRODUCTION

On June 22, 2023, Wallace & Carey Inc. (“Wallace & Carey”), Loudon Bros. Limited
(“Loudon Bros”), and Carey Management Inc. (“CMI”, and together with Wallace & Carey
and Loudon Bros, the “Companies”) obtained protection from their creditors under the
Companies’ Creditors Arrangement Act, RSC 1985, c. C-36 (the “CCAA”) pursuant to an
Initial Order of this Court (the “Initial Order”), and KSV Restructuring Inc. (the “Monitor”)
was appointed monitor over the Companies. The Initial Order was amended and restated
on June 30, 2023 (the “ARIO").

This Bench Brief is submitted in support of the Application returnable April 24, 2025
(the “Application”).

Capitalized terms used herein and not otherwise defined have the meanings given to them
in the Sixteenth Report of the Monitor dated April 17, 2025 (the “Sixteenth Report”).

FACTS

The facts relevant to the Application are set out in detail in the Sixteenth Report. A

summary of the key facts as they relate to the relief requested is set out below.

Background

The Companies carried out a sale and investment process (the “SISP”) that resulted in a
transaction (the “SEC Transaction”) between the Companies and 7-Eleven Canada, Inc.
(“SEC”) that was approved by the Court on November 17, 2023.2

On February 21, 2025, the Court approved the sale of certain additional assets of
Wallace & Carey to 7-Eleven Distribution Canada Corporation (a subsidiary of SEC)
(“SEDCC”, and the “SEDCC Transaction”).

As a result of the SEDCC Transaction and the SEC Transaction, and other related
transactions, SEC, through SEDCC, is carrying on the majority of the business formerly
carried on by Wallace & Carey. The Monitor is now focused on selling certain assets
owned by the Companies that were not sold to SEC or SEDCC, including the Shares (as

defined below), which are the subject of this Application.®

1 Sixteenth Report of the Monitor dated April 17, 2025 [“Sixteenth Report”] at paras 1 — 2.
2 Ibid at para 1.0-3.
3 lbid at para 1.0-5.
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CMl is an Alberta corporation and the sole shareholder of Wallace & Carey, which is the
sole shareholder of Loudon Bros. CMI has ownership interests in nine subsidiaries which
are not subject to the CCAA Proceedings, including a 22.503% equity interest in Spruce
It Up Garden Centre Inc. (“SIU GC”).4

The SIU GC Transaction

SIU GC is an Alberta corporation incorporated pursuant to the ABCA. The current
shareholders of SIU GC are Meryl Coombs: 54.996%; Silvergrove Investments Inc.
(“Silvergrove”) (a company wholly owned by Meryl Coombs): 22.501%; and CMI:
22.503%, holding 160,080 common shares (the “Shares”).’

Meryl Coombs and Patrick Carey are the directors of SIU GC. Patrick Carey is not arm’s
length to the Share Transaction, as he is the former CEO of CMI and Wallace & Carey,
the sole director of the Companies, and a director of SIU GC.® However, SIU GC is not a
“related person “ to CMI as defined in section 36(5) of the CCAA.’

The Monitor began to request information from SIU GC to consider the value of the Shares
in January 2024. The Monitor prepared a valuation of the shares based on information

provided by SIU GC’s former counsel.®

On September 3, 2024, an offer to purchase the Shares by Silvergrove (the “Initial Offer”)
was received for a substantially lower purchase price than the Monitor’s valuation of the

Shares. The Monitor did not support the Initial Offer.®

The Monitor considered whether it should conduct a sales process to sell the Shares, but

it decided not to for the reasons set out in paragraph 3.0-5 of the Sixteenth Report.*°

The Monitor concluded that a sales process was unlikely to result in an acceptable
transaction. Given that SIU GC is profitable, the Monitor was of the view that it was more

appropriate that CMI continue to hold its interest in SIU GC with a view to either negotiating

4 |bid at para 2.0-1.

5 lbid at para 3.0-1.

6 lbid at para 3.0-2.

7 Companies’ Creditors Arrangement Act, RSC 1985, c C-36 [‘CCAA”], s 36(5).
8 Sixteenth Report, supra note 1 at para 3.0-3.

9 lbid at para 3.0-4.

10 |bid at para 3.0-5.
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with SIU GC'’s other shareholders, participating in the profitability of the business and/or

monetizing its interest in SIU GC upon a sale of, or a transaction in respect of, SIU GC.!

15. On February 24, 2025, SIU GC presented an offer for the Shares that, after negotiation
with the Monitor, resulted in the Share Purchase Agreement which is the subject of this
Application (the “SPA”).12

C. The SPA

16. A copy of the SPA, with the purchase price and related payment terms redacted, is
attached to the Sixteenth Report as Appendix “C”. An unredacted copy of the SPA is
attached to the Sixteenth Report as Confidential Appendix “1”.

17. The Sixteenth Report sets out a robust summary of the SPA at Section 3.1. The following

is a brief summary of the terms of the SPA:
(a) Vendor: Carey Management Inc.
(b) Purchaser: Spruce It Up Garden Centre Inc.

(© Purchased Property: the Shares

(d) Deposit: SIU GC has paid a deposit to CMI pursuant to the SPA.

(e) Payment of Purchase Price: The Purchase Price (as defined in the SPA) shall

be paid in the following manner:

i. 80% of the Purchase Price (as defined in the SPA) shall be payable by SIU
GC to CMI on the Closing Date (the “Closing Payment”);

11 |bid at para 3.0-6.
12 |bid at para 3.0-7.
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il. 10% of the Purchase Price shall be satisfied by SIU GC issuing a term,
non-interest bearing promissory note to and in favour of CMI, payable in
accordance with its terms six (6) months following the Closing Date

(“Promissory Note 1”); and

iil. 10% of the Purchase Price shall be satisfied by SIU GC issuing a term,
non-interest bearing promissory note to and in favour of CMI, payable in
accordance with its terms twelve (12) months following the Closing Date

(“Promissory Note 2”).

() Closing Date: The Closing Date is three (3) business days after the date of the
Approval and Vesting Order.
Il ISSUES
18. The issues to be addressed before this Honourable Court are:
@) whether the Court should approve and authorize the Share Transaction

contemplated by the SPA and grant an Approval and Vesting Order in respect of
the same; and

(b) whether the Court should approve and grant a sealing order over Confidential

Appendix 1 to maintain the confidentiality of the Purchase Price and related details.

V. LAW AND ARGUMENT

A. The Approval and Vesting Order Should be Granted

19. The Applicants seek approval of the Share Transaction and SPA.

20. Section 36(1) of the CCAA provides that a sale or disposal of assets outside the ordinary
course of business by a debtor may only occur with the approval of the Court on notice to

affected creditors.*®
21. Indeciding whether to grant sale approval, the Court is to consider, among other things:

(a) whether the process leading to the proposed sale or disposition was reasonable in

the circumstances;

13 CCAA, supra note 7, s 36(1) [TAB 1].
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(b) whether the monitor approved the process leading to the proposed sale or
disposition;
(c) whether the monitor filed with the court a report stating that in their opinion the sale

or disposition would be more beneficial to the creditors than a sale or disposition

under a bankruptcy;

(d) the extent to which the creditors were consulted;

(e) the effects of the proposed sale or disposition on the creditors and other interested
parties; and

)] whether the consideration to be received for the assets is reasonable and fair,

taking into account their market value.#

The Court has jurisdiction pursuant to Section 36(6) of the CCAA to authorize a sale free
and clear of any security, charge or other restriction, provided that it also orders that the
proceeds of the sale are subject to a security, charge or other restriction in favour of the

creditor whose security, charge or other restriction is affected by the order.*®

Justice Morawetz in Re Target Canada Co noted that the factors listed in section 36(3) are
not intended to be exhaustive, nor are they intended to be a formulaic checklist that must
be followed in every sale transaction under the CCAA.® He further noted that the factors of
section 36(3) overlap to an extent with the Soundair factors that were used for a Court to

consider approval of a transaction in pre amendment CCAA case law.!’

The Soundair factors that Court’s will consider when approving a transaction are the

following:

(a) whether sufficient effort has been made to obtain the best price and that the

receiver or debtor (as applicable) has not acted improvidently;
(b) whether the interest of all parties have been considered;

(© the efficacy and integrity of the process by which offers have been obtained; and

14 Ibid,
15 |bid,

s 36(3).
s 36(6).

16 Re Target Canada Co, 2015 ONSC 2066 at para 15 [TAB 2].

17 Ibid.
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whether there has been unfairness in the working out of the process.8

25. Ultimately, the Court must look at the proposed transaction as a whole and determine

whether it is appropriate, fair and reasonable in the circumstances and thus ought to be

approved.t®

26. Further and as set out above, SIU GC is not a “related person”. For sales to a related

person, in addition to the factors set out in section 36(3) the Court must be satisfied

(a) good faith efforts were made to sell or otherwise dispose of the assets to persons who

are not related to the company; and (b) the consideration to be received is superior to the

consideration that would be received under any other offer made in accordance with the

process leading to the proposed sale or disposition.?°

27. The Applicant submits that the Share Transaction satisfies the factors in section 36(3) of the
CCAA, the Soundair factors and satisfies section 36(4) of the CCAA. The Share Transaction

is fair, reasonable and appropriate in the circumstances and should be approved for the

following reasons:

@)

(b)

(©)

(d)

(e)

()

the Monitor was actively involved in the negotiations leading to the Share

Transaction;

the value of the Shares under the SPA is the product of good faith negotiations,
which were conducted by the Monitor, on behalf of CMI, and SIU GC;

the Monitor is of the view that the process leading to the Share Transaction was

fair, considering the reasons provided in paragraph 3.0-5 of the Sixteenth Report;

CMI is permitted under the ARIO to sell its assets up to the maximum amount of
$500,000 in any one transaction without Court approval, but SIU GC required that

CMI obtain an approval and vesting order in respect of the Shares;

the Purchase Price pursuant to the SPA is approximately eight times greater than
the Initial Offer;

the Monitor views the Purchase Price as being commercially reasonable;

18 Royal Bank v Soundair Corp, 1991 CarswellOnt 205 at para 16 [TAB 3].
19 Re White Birch Paper Holding Co., 2010 QCCS 4915 at para 49 [TAB 4].
20 CCAA, supra note 7, s 36(4).
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SIU GC’s offer is unconditional, other than the issuance of the Approval and

Vesting Order;
CMI, SIU GC and the Monitor have agreed to the terms of the Share Transaction;
the Monitor does not believe there are other viable options to monetize the Shares;

attempts were made to sell to other parties and there is no real marketability to

anyone other than stakeholders; and

the Monitor supports the Transaction.

V. SEALING ORDER

28. CMI, with the support of SIU GC, is seeking a sealing order to seal Confidential Appendix

“1”.

29. The Supreme Court of Canada in Sierra Club of Canada v Canada (Minister of Finance)

30.

(“Sierra Club”) set out the seminal test for determining whether a sealing order or
publication ban should be granted. The Court held that a confidentiality order should only

be granted when:

(a) the order is necessary to prevent risk to an important interest, including a
commercial interest, because reasonably alternative measures will not prevent the

risk; and

(b) the salutary effects of the confidentiality order outweigh its deleterious effects,
including the effects on the right to free expression, which in this context includes

the public interest in open and accessible court proceedings.?

The Supreme Court of Canada revisited the Sierra Club test in Sherman Estate v Donovan
(“Sherman Estate”).? In Sherman Estate, the Court stated that in order to succeed, the
person asking a court to exercise discretion in a way that limits the open court presumption

must establish that the following criteria have been met:

(@)

Court openness poses a serious risk to an important public interest;

2! Sjerra Club of Canada v Canada (Minister of Finance), 2002 SCC 41 at para 53 [TAB 5].
22 Sherman Estate v Donovan, 2021 SCC 25 [TAB 6].
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(b) the order sought is necessary to prevent this serious risk to the identified interest

because reasonably alternative measures will not prevent this risk; and

(© as a matter of proportionality, the benefits of the order outweigh its negative

effects.?

Public disclosure of the Purchase Price would harm the commercial interests of CMI and
SIU GC. If the Share Transaction does not close, and CMI is required to locate new
potential purchasers, its negotiating position would be harmed if the Purchase Price is
publicly disclosed. SIU GC is a private company, and its share price is not made public.
Its commercial interests may be harmed in future negotiations and sales of its shares if

the Purchase Price is not sealed.

Public disclosure of the Purchase Price would also harm SIU GC’s reasonable expectation
of privacy. SIU GC is a closely-held private corporation, and was not subject to the CCAA
proceedings such that public disclosure of the Purchase Price would be expected and

appropriate.

There are no reasonable alternative measures to a sealing order that could prevent the
risk to CMI and SIU GC of the Purchase Price being disclosed.

The benefits of the proposed sealing order outweigh its negative effects for the following

reasons:

(a) a redacted version of the SPA will be available to the public, such that the sealing
order will seal no more information than is reasonably necessary in the

circumstances;

(b) the Monitor is entitled to provide the Purchase Price to certain parties, provided

that they agree in advance to keep the Purchase Price confidential; and

(© the Monitor is not aware of any party that will be prejudiced if the proposed sealing
order is granted, or any public interest that would be served if such details are

disclosed in full.?*

23 |bid at para 38.
24 Sixteenth Report, supra note 1 at para 3.3-2.
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VL. CONCLUSION

35. Based on the foregoing, the Applicant requests that this Honourable Court grant the relief
sought in the Application.
ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 22" DAY OF APRIL, 2025.

MILLER THOMSON LLP

Per:

PR ohbore

Pavin Takhar / Kira Lagadin,
Counsel for the Applicant, Carey
Management Inc.
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Companies’ Creditors Arrangement
PART Il General

Agreements

Sections 34-36

Arrangements avec les créanciers des compagnies
PARTIE lll Dispositions générales

Contrats et conventions collectives

Articles 34-36

Restriction

(9) No order may be made under this Act if the order
would have the effect of staying or restraining the actions
permitted under subsection (8).

Net termination values

(10) If net termination values determined in accordance
with an eligible financial contract referred to in subsec-
tion (8) are owed by the company to another party to the
eligible financial contract, that other party is deemed to
be a creditor of the company with a claim against the
company in respect of those net termination values.

Priority

(11) No order may be made under this Act if the order
would have the effect of subordinating financial collater-
al.

2005, c. 47, s. 131; 2007, c. 29, s. 109, c. 36, ss. 77, 112; 2012, c. 31, s. 421.

Obligations and Prohibitions

Obligation to provide assistance

35 (1) A debtor company shall provide to the monitor
the assistance that is necessary to enable the monitor to
adequately carry out the monitor’s functions.

Obligation to duties set out in section 158 of the
Bankruptcy and Insolvency Act

(2) A debtor company shall perform the duties set out in
section 158 of the Bankruptcy and Insolvency Act that
are appropriate and applicable in the circumstances.

2005, c. 47,s. 131.

Restriction on disposition of business assets

36 (1) A debtor company in respect of which an order
has been made under this Act may not sell or otherwise
dispose of assets outside the ordinary course of business
unless authorized to do so by a court. Despite any re-
quirement for shareholder approval, including one under
federal or provincial law, the court may authorize the sale
or disposition even if shareholder approval was not ob-
tained.

Notice to creditors

(2) A company that applies to the court for an authoriza-
tion is to give notice of the application to the secured
creditors who are likely to be affected by the proposed
sale or disposition.

Restriction

(9) Aucune ordonnance rendue au titre de la présente loi
ne peut avoir pour effet de suspendre ou de restreindre le
droit d’effectuer les opérations visées au paragraphe (8).

Valeurs nettes dues a la date de résiliation

(10) Si, aux termes du contrat financier admissible visé
au paragraphe (8), des sommes sont dues par la compa-
gnie a une autre partie au contrat au titre de valeurs
nettes dues a la date de résiliation, cette autre partie est
réputée étre un créancier de la compagnie relativement a
ces sommes.

Rang

(11) Il ne peut étre rendu, au titre de la présente loi, au-
cune ordonnance dont l'effet serait d’assigner un rang in-
férieur a toute garantie financieére.

2005, ch. 47, art. 131; 2007, ch. 29, art. 109, ch. 36, art. 77 et 112; 2012, ch. 31, art. 421.

Obligations et interdiction

Assistance

35 (1) La compagnie débitrice est tenue d’aider le
contrdleur a remplir adéquatement ses fonctions.

Obligations visées a l’article 158 de la Lo/ sur /a faillite
et l'insolvabilité

(2) Elle est également tenue de satisfaire aux obligations
visées a l'article 158 de la Loi sur la faillite et l'insolvabi-
lité selon ce qui est indiqué et applicable dans les circons-
tances.

2005, ch. 47, art. 131.

Restriction a la disposition d’actifs

36 (1) Il est interdit a la compagnie débitrice a ’égard
de laquelle une ordonnance a été rendue sous le régime
de la présente loi de disposer, notamment par vente,
d’actifs hors du cours ordinaire de ses affaires sans I'au-
torisation du tribunal. Le tribunal peut accorder I'autori-
sation sans qu’il soit nécessaire d’obtenir I’acquiescement
des actionnaires, et ce malgré toute exigence a cet effet,
notamment en vertu d’une régle de droit fédérale ou pro-
vinciale.

Avis aux créanciers

(2) La compagnie qui demande l'autorisation au tribunal
en avise les créanciers garantis qui peuvent vraisembla-
blement étre touchés par le projet de disposition.

Current to March 17, 2025

Last amended on December 12, 2024

A jour au 17 mars 2025

Derniere modification le 12 décembre 2024
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Companies’ Creditors Arrangement
PART Il General

Obligations and Prohibitions

Section 36

Arrangements avec les créanciers des compagnies
PARTIE lll Dispositions générales

Obligations et interdiction

Article 36

Factors to be considered

(3) In deciding whether to grant the authorization, the
court is to consider, among other things,

(a) whether the process leading to the proposed sale
or disposition was reasonable in the circumstances;

(b) whether the monitor approved the process leading
to the proposed sale or disposition;

(c) whether the monitor filed with the court a report
stating that in their opinion the sale or disposition
would be more beneficial to the creditors than a sale
or disposition under a bankruptcy;

(d) the extent to which the creditors were consulted;

(e) the effects of the proposed sale or disposition on
the creditors and other interested parties; and

(f) whether the consideration to be received for the
assets is reasonable and fair, taking into account their
market value.

Additional factors — related persons

(4) If the proposed sale or disposition is to a person who
is related to the company, the court may, after consider-
ing the factors referred to in subsection (3), grant the au-
thorization only if it is satisfied that

(a) good faith efforts were made to sell or otherwise
dispose of the assets to persons who are not related to
the company; and

(b) the consideration to be received is superior to the
consideration that would be received under any other
offer made in accordance with the process leading to
the proposed sale or disposition.

Related persons

(5) For the purpose of subsection (4), a person who is re-
lated to the company includes

(a) adirector or officer of the company;

(b) a person who has or has had, directly or indirectly,
control in fact of the company; and

(c) a person who is related to a person described in
paragraph (a) or (b).

Facteurs a prendre en considération

(3) Pour décider s’il accorde l'autorisation, le tribunal
prend en considération, entre autres, les facteurs sui-
vants :

a) la justification des circonstances ayant mené au
projet de disposition;

b) I'acquiescement du contrdleur au processus ayant
mené au projet de disposition, le cas échéant;

c) le dépdt par celui-ci d’'un rapport précisant que, a
son avis, la disposition sera plus avantageuse pour les
créanciers que si elle était faite dans le cadre de la
faillite;

d) la suffisance des consultations menées aupres des
créanciers;

e) les effets du projet de disposition sur les droits de
tout intéressé, notamment les créanciers;

f) le caractere juste et raisonnable de la contrepartie
recue pour les actifs compte tenu de leur valeur mar-
chande.

Autres facteurs

(4) Si la compagnie projette de disposer d’actifs en fa-
veur d’'une personne a laquelle elle est liée, le tribunal,
aprés avoir pris ces facteurs en considération, ne peut ac-
corder lautorisation que s’il est convaincu :

a) d’une part, que les efforts voulus ont été faits pour
disposer des actifs en faveur d’'une personne qui n’est
pas liée a la compagnie;

b) d’autre part, que la contrepartie offerte pour les ac-
tifs est plus avantageuse que celle qui découlerait de
toute autre offre recue dans le cadre du projet de dis-
position.

Personnes liées

(5) Pour l'application du paragraphe (4), les personnes
ci-apres sont considérées comme liées a la compagnie :

a) le dirigeant ou 'administrateur de celle-ci;

b) la personne qui, directement ou indirectement, en
a ou en a eu le controdle de fait;

c) la personne liée a toute personne visée aux alinéas
a) oub).

Current to March 17, 2025

Last amended on December 12, 2024
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Companies’ Creditors Arrangement
PART Il General

Obligations and Prohibitions

Sections 36-36.1

Arrangements avec les créanciers des compagnies
PARTIE lll Dispositions générales

Obligations et interdiction

Articles 36-36.1

Assets may be disposed of free and clear

(6) The court may authorize a sale or disposition free
and clear of any security, charge or other restriction and,
if it does, it shall also order that other assets of the com-
pany or the proceeds of the sale or disposition be subject
to a security, charge or other restriction in favour of the
creditor whose security, charge or other restriction is to
be affected by the order.

Restriction — employers

(7) The court may grant the authorization only if the
court is satisfied that the company can and will make the
payments that would have been required under para-
graphs 6(5)(a) and (6)(a) if the court had sanctioned the
compromise or arrangement.

Restriction — intellectual property

(8) If, on the day on which an order is made under this
Act in respect of the company, the company is a party to
an agreement that grants to another party a right to use
intellectual property that is included in a sale or disposi-
tion authorized under subsection (6), that sale or disposi-
tion does not affect that other party’s right to use the in-
tellectual property — including the other party’s right to
enforce an exclusive use — during the term of the agree-
ment, including any period for which the other party ex-
tends the agreement as of right, as long as the other party
continues to perform its obligations under the agreement
in relation to the use of the intellectual property.

2005, c. 47, s. 131; 2007, c. 36, s. 78; 2017, c. 26, s. 14; 2018, c. 27, s. 269.

Preferences and Transfers at
Undervalue

Application of sections 38 and 95 to 101 of the
Bankruptcy and Insolvency Act

36.1 (1) Sections 38 and 95 to 101 of the Bankruptcy
and Insolvency Act apply, with any modifications that
the circumstances require, in respect of a compromise or
arrangement unless the compromise or arrangement
provides otherwise.

Interpretation

(2) For the purposes of subsection (1), a reference in sec-
tions 38 and 95 to 101 of the Bankruptcy and Insolvency
Act

(a) to “date of the bankruptcy” is to be read as a refer-
ence to “day on which proceedings commence under
this Act”;

Autorisation de disposer des actifs en les libérant de
restrictions

(6) Le tribunal peut autoriser la disposition d’actifs de la
compagnie, purgés de toute charge, siireté ou autre res-
triction, et, le cas échéant, est tenu d’assujettir le produit
de la disposition ou d’autres de ses actifs a une charge,
slireté ou autre restriction en faveur des créanciers tou-
chés par la purge.

Restriction a I'égard des employeurs

(7) Il ne peut autoriser la disposition que s’il est convain-
cu que la compagnie est en mesure d’effectuer et effec-
tuera les paiements qui auraient été exigés en vertu des
alinéas 6(5)a) et (6)a) s’il avait homologué la transaction
ou 'arrangement.

Restriction a I'égard de la propriété intellectuelle

(8) Si, a la date a laquelle une ordonnance est rendue a
son égard sous le régime de la présente loi, la compagnie
est partie a un contrat qui autorise une autre partie a uti-
liser un droit de propriété intellectuelle qui est compris
dans la disposition d’actifs autorisée en vertu du para-
graphe (6), cette disposition n’empéche pas l'autre partie
d’utiliser le droit en question ni d’en faire respecter l'uti-
lisation exclusive, a condition que cette autre partie res-
pecte ses obligations contractuelles a I’égard de I'utilisa-
tion de ce droit, et ce, pour la période prévue au contrat
et pour toute prolongation de celle-ci dont elle se prévaut
de plein droit.

2005, ch. 47, art. 131; 2007, ch. 36, art. 78; 2017, ch. 26, art. 14; 2018, ch. 27, art. 269.

Traitements préférentiels et
opérations sous-évaluées

Application des articles 38 et 95 a 101 de la Lo/ sur /a
faillite et l'insolvabilité

36.1 (1) Les articles 38 et 95 & 101 de la Loi sur la
faillite et l'insolvabilité s’appliquent, avec les adaptations
nécessaires, a la transaction ou a 'arrangement sauf dis-
position contraire de ceux-ci.

Interprétation

(2) Pour I'application du paragraphe (1), la mention, aux
articles 38 et 95 a 101 de la Lot sur la faillite et l'insolva-
bilité, de la date de la faillite vaut mention de la date a la-
quelle une procédure a été intentée sous le régime de la
présente loi, celle du syndic vaut mention du contréleur
et celle du failli, de la personne insolvable ou du débiteur
vaut mention de la compagnie débitrice.

2005, ch. 47, art. 131; 2007, ch. 36, art. 78.
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Royal Bank v. Soundair Corp. (1991),7 C.B.R. (3d) 1, 83 D.L.R. (4th) 76,46 O.A.C.321,4 O.R. (3d) 1, 1991 CarswellOnt
205 (Ont. C.A.) — followed
Statutes considered:
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
Generally — referred to
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to

s. 36 — considered

s. 36(3) — considered
s. 36(4) — considered
s. 36(7) — considered

FULL REASONS to judgment reported at Target Canada Co., Re (2015), 2015 CarswellOnt 4745 (Ont. S.C.J. [Commercial
List]), concerning motion for approval of asset purchase agreement.

Morawetz R.S.J.:

1 The Applicants bring this motion for approval of the Asset Purchase Agreement (the "APA") among Target Canada Co.
("TCC"), Target Brands, Inc. ("Target Brands") and Target Corporation, and vesting TCC's right, title and interest in and to the
Purchased Assets (as defined in the APA) in Target Corporation.

2 The requested relief was not opposed.

3 The Purchased Assets consist of certain goods bearing the Target logos, trademarks and other proprietary elements. The
Applicants take the position that the Purchased Assets cannot be sold by the Agent in the Inventory Liquidation Process unless
expressly designated by TCC, because of the rights of Target Brands (a subsidiary of Target Corporation) to control the use of
the intellectual property (the "Target IP").

4 The criteria for approval of the Purchased Assets to Target Corporation, a related party, is set out in sections 36(3) and (4)
of the Companies' Creditors Arrangement Act, R.S.C., 1985, c. C-36 (CCAA).

36(3) Factors to be considered — In deciding whether to grant authorization, the court is to consider, among other things,
(a) whether the process leading to the proposed sale or disposition was reasonable in the circumstances;
(b) whether the monitor approved the process leading to the proposed sale or disposition;

(c) whether the monitor filed with the court a report stating that in their opinion the sale or disposition would be more
beneficial to the creditors than a sale or disposition under a bankruptcy;

(d) the extent to which the creditors were consulted;
(e) the effects of the proposed sale or disposition on the creditors and other interested parties; and
(f) whether the consideration to be received for the assets is reasonable and fair, taking into account their market value.

36(4) Additional Factors — related persons — If the proposed sale or disposition is to a person who is related to the
company, the court may, after considering the factors referred to in subsection (3), grant the authorization only if it is
satisfied that
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(a) good faith efforts were made to sell or otherwise dispose of the assets to persons who are not related to the
company; and

(b) the consideration to be received is superior to the consideration that would be received under any other offer made
in accordance with the process leading to the proposed sale or disposition.

5 All of the Purchased Assets represent various categories of Target Branded items, such as shopping carts, shopping baskets
and the exterior signage on TCC stores. The Purchased Assets are unique in that they incorporate logos, trademarks or other
indicia of TCC or its affiliates.

6 Target Brands views the Purchased Assets as using or displaying IP that is proprietary to Target Brands. Target Brands
has not agreed to allow the Purchased Assets to be sold by the Agent. The Applicants are of the view that Target Brands would
also likely contest any sale of the Purchased Assets to a third party purchaser.

7  The record establishes that the Applicants requested bids for the Purchased Assets from the liquidation firms which applied
to be selected as agent. By following this process, the Applicants submit they sought good faith offers by which TCC could sell
the assets to an unrelated third party. Only one bidder included some of the items in its bid.

8  Separately from the auction process, Target Corporation submitted an offer to purchase a number of the assets.

9 The Applicants and the Monitor formed the view that if a third party purchaser for the items could be found, such purchaser
would likely discount its price to take into account the impact of the IP. That impact included the cost to remove brand or other
IP elements and/or the litigation risks associated with a potential challenge by Target Brands to any unauthorized use of its IP.

10 The Applicants and the Monitor submit that it would not be beneficial to stakeholders as a whole to incur additional
costs in seeking to market these unique assets. Instead, the Applicants and the Monitor sought to establish objective benchmarks
to ensure that the price offered by Target Corporation was reasonable and fair, and exceeded any third party offer that might
be made.

11 The Applicants have established that the price offered by Target Corporation, viewed in isolation, exceeds all three
independent valuations of the Purchased Assets obtained by the Applicants and the Monitor. In addition, Target Corporation
will assume the substantial costs associated with removing the exterior signage on TCC stores.

12 TCC, Target Brands and Target Corporation entered into the APA as of March 23, 2015. Under the Agreement, Target
Corporation has agreed to purchase the Purchased Assets for U.S. $2,215,020.

13 The Applicants are of the view that Target Corporation is effectively the only logical purchaser for the Purchased Assets
due to their unique nature.

14 The Applicants submit that, taking into account the factors listed in section 36(3) of the CCAA, the test set out in section
36(4) of the CCAA, and the general interpretative principles underlying the CCAA, the Court should grant the approval and
vesting order. Further, the Applicants submit that in the absence of any indication that the Applicants have acted improvidently,
the informed business judgment of the Applicants — which is supported by the advice and the consent of the Monitor, that the
APA is in the best interests of the Applicants and their stakeholders and is entitled to deference by the Court.

15 I note that the factors listed in section 36(3) are not intended to be exhaustive, nor are they intended to be a formulaic
check-list that must be followed in every sale transaction under the CCAA. Further, I also note that the factors overlap, to a
certain degree, with the factors set out in Royal Bank v. Soundair Corp., [1991] O.J. No. 1137 (Ont. C.A.) ("Soundair"). The
Soundair factors were applied in approving sale transactions under pre-amendment CCAA case law. Under section 36(4) of the

CCAA, the Court must be satisfied, overall, that sufficient safeguards were adopted to ensure that a related party transaction is
in the best interests of the stakeholders of the Applicants and that the risk to the estate associated with a related party transaction
have been mitigated.
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16 Iamsatisfied that the risk theoretically associated with a related party transaction has been satisfactorily addressed through
the efforts of the Applicants and the Monitor to evaluate the salability of the Purchased Assets to an unrelated party.

17 Tam also satisfied that the process was reasonable in light of the unique assets involved. Whether or not a legal challenge by
Target Brands would ultimately be successful, the litigation risks would, in my view, be expected to materially affect the value of
the Purchased Assets to an unrelated third party. Further, the uniqueness of the Purchased Assets makes Target Corporation the
only realistic purchaser. Only Hilco Global ("Hilco") submitted a bid with respect to some, but not all, of the assets included in
the Initial Offer. None of the remaining bidders elected to submit an offer. Given that only one of the liquidation firms submitted
a bid, the Applicants and the Monitor considered whether the proposed sale to Target Corporation was fair and reasonable. They
came to the conclusion that the likely price to be obtained by an unrelated third party did not support the sale of the Purchased
Assets to an unrelated third party.

18  Asrequired by section 36 of the CCAA, the Monitor has been involved throughout the proposed transaction. The Monitor's
Seventh Report comments at length on the transaction, and specifically whether it would be fair and reasonable to accept the
offer from Target Corporation. The Monitor supports the conclusion that the purchase price offered by Target Corporation far
exceeds the estimated liquidation values obtained. The Monitor is of the opinion that the APA benefits the creditors of the
Applicants. The Monitor supports the motion for approval of the APA.

19 I am satisfied that the transaction is in the best interests of stakeholders. The transaction does provide some enhanced
economic value to the estate. Further, the APA Agreement allows the Monitor, TCC and Target Corporation to agree upon the
timetable for delivery of the Purchased Assets. This flexibility is of assistance to TCC and its Inventory Liquidation Process.
In addition, there are no fees or commission payable on the transaction and the Agreement does provide certain guaranteed
value to TCC.

20  The Applicants submit that all of the other statutory requirements for obtaining relief under section 36 have been satisfied.
In particular, no parties have registered security interests against the Purchased Assets.

21 Tamalso satisfied that the requirements of section 36(7) have been satisfied. This section provides a degree of protection to
employees and former employees for unpaid wages the employees would have been entitled to receive under the Bankruptcy and
Insolvency Act, in addition to amounts that are owing for post-filing services to a debtor company. I also accept the Applicants'
submissions that because they have been paying employees for all post-filing services and the Employee Trust will satisfy
claims arising from any early termination of eligible employees, the requirements of section 36(7) have been satisfied.

22 For the foregoing reasons, the Asset Purchase Agreement is approved and the Approval and Vesting Order is granted.
Order accordingly.
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ROYAL BANK OF CANADA (plaintiff/respondent) v. SOUNDAIR CORPORATION
(respondent), CANADIAN PENSION CAPITAL LIMITED (appellant)
and CANADIAN INSURERS' CAPITAL CORPORATION (appellant)

Goodman, McKinlay and Galligan JJ.A.

Heard: June 11, 12, 13 and 14, 1991
Judgment: July 3, 1991
Docket: Doc. CA 318/91

Counsel: J. B. Berkow and S. H. Goldman , for appellants Canadian Pension Capital Limited and Canadian Insurers' Capital
Corporation.

J. T. Morin, Q.C. , for Air Canada.

L.A.J. Barnes and L.E. Ritchie , for plaintiff/respondent Royal Bank of Canada.

S.F. Dunphy and G.K. Ketcheson , for Ernst & Young Inc., receiver of respondent Soundair Corporation.

W.G. Horton , for Ontario Express Limited.

N.J. Spies , for Frontier Air Limited.

Subject: Corporate and Commercial; Insolvency
Related Abridgment Classifications
Debtors and creditors
VII Receivers

VIIL.6 Conduct and liability of receiver

VII.6.a General conduct of receiver

Headnote
Receivers --- Conduct and liability of receiver — General conduct of receiver
Court considering its position when approving sale recommended by receiver.
S Corp., which engaged in the air transport business, had a division known as AT. When S Corp. experienced financial
difficulties, one of the secured creditors, who had an interest in the assets of AT, brought a motion for the appointment of a
receiver. The receiver was ordered to operate AT and to sell it as a going concern. The receiver had two offers. It accepted the
offer made by OEL and rejected an offer by 922 which contained an unacceptable condition. Subsequently, 922 obtained an
order allowing it to make a second offer removing the condition. The secured creditors supported acceptance of the 922 offer.
The court approved the sale to OEL and dismissed the motion to approve the 922 offer. An appeal was brought from this order.
Held:
The appeal was dismissed.
Per Galligan J.A.: When a court appoints a receiver to use its commercial expertise to sell an airline, it is inescapable that it
intends to rely upon the receiver's expertise and not upon its own. The court should be reluctant to second-guess, with the benefit
of hindsight, the considered business decisions made by its receiver.
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3 In the latter part of 1989 and the early part of 1990, Soundair was in financial difficulty. Soundair has two secured
creditors who have an interest in the assets of Air Toronto. The Royal Bank of Canada (the "Royal Bank") is owed at least
$65 million dollars. The appellants Canadian Pension Capital Limited and Canadian Insurers' Capital Corporation (collectively
called "CCFL") are owed approximately $9,500,000. Those creditors will have a deficiency expected to be in excess of $50
million on the winding up of Soundair.

4 On April 26, 1990, upon the motion of the Royal Bank, O'Brien J. appointed Ernst & Young Inc. (the "receiver") as receiver
of all of the assets, property and undertakings of Soundair. The order required the receiver to operate Air Toronto and sell it as
a going concern. Because of the close relationship between Air Toronto and Air Canada, it was contemplated that the receiver
would obtain the assistance of Air Canada to operate Air Toronto. The order authorized the receiver:

(b) to enter into contractual arrangements with Air Canada to retain a manager or operator, including Air Canada, to manage
and operate Air Toronto under the supervision of Ernst & Young Inc. until the completion of the sale of Air Toronto to
Air Canada or other person.

Also because of the close relationship, it was expected that Air Canada would purchase Air Toronto. To that end, the order of
O'Brien J. authorized the Receiver:

(c) to negotiate and do all things necessary or desirable to complete a sale of Air Toronto to Air Canada and, if a sale
to Air Canada cannot be completed, to negotiate and sell Air Toronto to another person, subject to terms and conditions
approved by this Court.

5 Over a period of several weeks following that order, negotiations directed towards the sale of Air Toronto took place
between the receiver and Air Canada. Air Canada had an agreement with the receiver that it would have exclusive negotiating
rights during that period. I do not think it is necessary to review those negotiations, but I note that Air Canada had complete
access to all of the operations of Air Toronto and conducted due diligence examinations. It became thoroughly acquainted with
every aspect of Air Toronto's operations.

6  Those negotiations came to an end when an offer made by Air Canada on June 19, 1990, was considered unsatisfactory
by the receiver. The offer was not accepted and lapsed. Having regard to the tenor of Air Canada's negotiating stance and a
letter sent by its solicitors on July 20, 1990, I think that the receiver was eminently reasonable when it decided that there was
no realistic possibility of selling Air Toronto to Air Canada.

7 Thereceiver then looked elsewhere. Air Toronto's feeder business is very attractive, but it only has value to a national airline.
The receiver concluded reasonably, therefore, that it was commercially necessary for one of Canada's two national airlines to
be involved in any sale of Air Toronto. Realistically, there were only two possible purchasers, whether direct or indirect. They
were Air Canada and Canadian Airlines International.

8 It was well known in the air transport industry that Air Toronto was for sale. During the months following the collapse of
the negotiations with Air Canada, the receiver tried unsuccessfully to find viable purchasers. In late 1990, the receiver turned
to Canadian Airlines International, the only realistic alternative. Negotiations began between them. Those negotiations led to
a letter of intent dated February 11, 1990. On March 6, 1991, the receiver received an offer from Ontario Express Limited and
Frontier Airlines Limited, who are subsidiaries of Canadian Airlines International. This offer is called the OEL offer.

9  In the meantime, Air Canada and CCFL were having discussions about making an offer for the purchase of Air Toronto.
They formed 922246 Ontario Limited ("922") for the purpose of purchasing Air Toronto. On March 1, 1991, CCFL wrote to the
receiver saying that it proposed to make an offer. On March 7, 1991, Air Canada and CCFL presented an offer to the receiver
in the name of 922. For convenience, its offers are called the "922 offers."

10 The first 922 offer contained a condition which was unacceptable to the receiver. I will refer to that condition in more
detail later. The receiver declined the 922 offer and on March 8§, 1991, accepted the OEL offer. Subsequently, 922 obtained
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an order allowing it to make a second offer. It then submitted an offer which was virtually identical to that of March 7, 1991,
except that the unacceptable condition had been removed.

11 The proceedings before Rosenberg J. then followed. He approved the sale to OEL and dismissed a motion for the
acceptance of the 922 offer. Before Rosenberg J., and in this court, both CCFL and the Royal Bank supported the acceptance
of the second 922 offer.

12 There are only two issues which must be resolved in this appeal. They are:
(1) Did the receiver act properly when it entered into an agreement to sell Air Toronto to OEL?
(2) What effect does the support of the 922 offer by the secured creditors have on the result?

13 T will deal with the two issues separately.

1. Did the Receiver Act Properly in Agreeing to Sell to OEL?

14  Before dealing with that issue, there are three general observations which I think I should make. The first is that the sale
of an airline as a going concern is a very complex process. The best method of selling an airline at the best price is something
far removed from the expertise of a court. When a court appoints a receiver to use its commercial expertise to sell an airline, it
is inescapable that it intends to rely upon the receiver's expertise and not upon its own. Therefore, the court must place a great
deal of confidence in the actions taken and in the opinions formed by the receiver. It should also assume that the receiver is
acting properly unless the contrary is clearly shown. The second observation is that the court should be reluctant to second-
guess, with the benefit of hindsight, the considered business decisions made by its receiver. The third observation which I wish
to make is that the conduct of the receiver should be reviewed in the light of the specific mandate given to him by the court.

15  The order of O'Brien J. provided that if the receiver could not complete the sale to Air Canada that it was "to negotiate
and sell Air Toronto to another person." The court did not say how the receiver was to negotiate the sale. It did not say it was
to call for bids or conduct an auction. It told the receiver to negotiate and sell. It obviously intended, because of the unusual
nature of the asset being sold, to leave the method of sale substantially in the discretion of the receiver. I think, therefore, that
the court should not review minutely the process of the sale when, broadly speaking, it appears to the court to be a just process.

16  As did Rosenberg J., I adopt as correct the statement made by Anderson J. in Crown Trust Co. v. Rosenberg (1986), 60
O.R. (2d) 87, 67 C.B.R. (N.S.) 320n, 22 C.P.C. (2d) 131, 39 D.L.R. (4th) 526 (H.C.) , at pp. 92-94 [O.R.], of the duties which
a court must perform when deciding whether a receiver who has sold a property acted properly. When he set out the court's

duties, he did not put them in any order of priority, nor do I. I summarize those duties as follows:
1. It should consider whether the receiver has made a sufficient effort to get the best price and has not acted improvidently.
2. It should consider the interests of all parties.
3. It should consider the efficacy and integrity of the process by which offers are obtained.
4. It should consider whether there has been unfairness in the working out of the process.
17  Tintend to discuss the performance of those duties separately.
1. Did the Receiver make a sufficient effort to get the best price and did it act providently?

18  Having regard to the fact that it was highly unlikely that a commercially viable sale could be made to anyone but the two
national airlines, or to someone supported by either of them, it is my view that the receiver acted wisely and reasonably when it
negotiated only with Air Canada and Canadian Airlines International. Furthermore, when Air Canada said that it would submit
no further offers and gave the impression that it would not participate further in the receiver's efforts to sell, the only course
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2010 QCCS 4915
Cour supérieure du Québec

White Birch Paper Holding Co., Re

2010 CarswellQue 10954, 2010 QCCS 4915, [2010] Q.J. No. 10469, 193
A.C.W.S. (3d) 1067, 72 C.B.R. (5th) 49, J.E. 2010-2002, EYB 2010-180748

In the Matter of the Plan of Arrangement and Compromise of : White Birch Paper Holding
Company, White Birch Paper Company, Stadacona General Partner Inc., Black Spruce
Paper Inc., F. F. Soucy General Partner Inc., 3120772 Nova Scotia Company, Arrimage de
gros Cacouna inc. and Papier Masson Itée (Petitioners) v. Ernst & Young Inc. (Monitor)
and Stadacona Limited Partnership, F. F. Soucy Limited Partnership and F. F. Soucy Inc.

& Partners, Limited Partnership (Mises en cause) and Service d'impartition Industriel Inc.,
KSH Solutions Inc. and BD White Birch Investement LLC (Intervenant) and Sixth Avenue
Investment Co. LL.C, Dune Capital LLC and Dune Capital International Ltd. (Opposing parties)

Robert Mongeon, J.C.S.

Heard: 24 september 2010

Oral reasons: 24 september 2010 :
Written reasons: 15 october 2010
Docket: C.S. Montréal 500-11-038474-108

Proceedings: refused leave to appeal White Birch Paper Holding Co., Re (2010), 2010 QCCA 1950 (C.A. Que.)
Counsel: None given.

Subject: Insolvency; Corporate and Commercial

Headnote

Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Miscellaneous

Corporation experienced financial difficulties and placed itself under protection of Companies' Creditors Arrangement Act —
In context of its restructuring, corporation contemplated sale of all its assets — Bidding process was launched and several
investors filed offers — Corporation entered into asset sale agreement with winning bidder — US bankruptcy court approved
process without modifications — Court approved process with some modifications and set date of September 17, 2010, as limit
to submit bid — On September 17, unsuccessful bidder filed new bid — At outcome of bidding process, corporation decided
to sell its assets once again to winning bidder — On September 24, corporation brought motion seeking court's approval of
sale — Motion granted — Evidence showed that no stakeholder objected to sale and that all parties agreed to participate in
bidding process — Once bidding process was started, there was no turning back unless process was defective — Court was
not convinced that winning bid should be set aside just because unsuccessful bidder lost — Court was of view that bidding
process met criteria established by jurisprudence — In addition, monitor supported position of winning bidder — Therefore,
sale should be approved as is.

Faillite et insolvabilité --- Loi sur les arrangements avec les créanciers des compagnies — Divers

Société a connu des difficultés financiéres et s'est mise sous la protection de la Loi sur les arrangements avec les créanciers des
compagnies — Dans le cadre de sa restructuration, la société a considéré vendre tous ses actifs — Processus d'appel d'offres a été
lancé et plusieurs investisseurs ont déposé leurs offres — Société a signé une entente de vente d'actifs avec le soumissionnaire
gagnant — Tribunal américain de faillite a approuvé le processus sans modifications — Tribunal a approuvé le processus avec
quelques modifications et a fixé la date du 17 septembre 2010 comme étant la date limite pour soumettre une soumission —
Soumissionnaire dégu a déposé une nouvelle offre le 17 septembre — Au terme du processus d'appel d'offres, la société a
décidé de vendre ses actifs une fois de plus au soumissionnaire gagnant — Société a déposé, le 24 septembre, une requéte visant
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addressed the Court for directions but nothing of the sort was done. The process was allowed to continue and it appears evident
that it is only because of the end result which is not satisfactory that we now have a contestation of the results.

43 The arguments which were put before me with a view to setting aside the winning bid (leaving aside those under Section
36 of the CCAA to which I will come to a minute) have not convinced me to set it aside. The winning bid certainly satisfies a
great number of interested parties in this file, including the winning bidders, including the Monitor and several other creditors.

44 I have adverse representations from two specific groups of creditors who are secured creditors of the White Birch
Group prior to the issue of the Initial Order which have, from the beginning, taken strong exceptions to the whole process but
nevertheless, they constitute a limited group of stakeholders. I cannot say that they speak for more interests than those of their
own. I do not think that these creditors speak necessarily for the mass of unsecured creditors which they allege to be speaking
for. I see no benefit to the mass of creditors in accepting their submissions, other than the fact that the Monitor will dispose of
US$500,000.00 less than it will if the winning bid is allowed to stand.

45 I now wish to address the question of Section 36 CCAA.

46  In order to approve the sale, the Court must take into account the provisions of Section 36 CCAA and in my respectful
view, these conditions are respected.

47  Section 36 CCAA reads as follows:

36. (1) A debtor company in respect of which an order has been made under this Act may not sell or otherwise dispose of

assets outside the ordinary course of business unless authorized to do so by a court. Despite any requirement for shareholder
approval, including one under federal or provincial law, the court may authorize the sale or disposition even if shareholder

approval was not obtained.

(2) A company that applies to the court for an authorization is to give notice of the application to the secured creditors
who are likely to be affected by the proposed sale or disposition.

(3) In deciding whether to grant the authorization, the court is to consider, among other things,

(a) whether the process leading to the proposed sale or disposition was reasonable in the circumstances;

(b) whether the monitor approved the process leading to the proposed sale or disposition;

(c) whether the monitor filed with the court a report stating that in their opinion the sale or disposition would be more

beneficial to the creditors than a sale or disposition under a bankruptcy;

(d) the extent to which the creditors were consulted;

(e) the effects of the proposed sale or disposition on the creditors and other interested parties; and

(f) whether the consideration to be received for the assets is reasonable and fair, taking into account their market value.

(4) If the proposed sale or disposition is to a person who is related to the company, the court may, after considering
the factors referred to in subsection (3), grant the authorization only if it is satisfied that

(a) good faith efforts were made to sell or otherwise dispose of the assets to persons who are not related to the
company; and

(b) the consideration to be received is superior to the consideration that would be received under any other offer made
in accordance with the process leading to the proposed sale or disposition.

(5) For the purpose of subsection (4), a person who is related to the company includes
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(a) a director or officer of the company;
(b) a person who has or has had, directly or indirectly, control in fact of the company; and
(c) a person who is related to a person described in paragraph (a) or (b).

(6) The court may authorize a sale or disposition free and clear of any security, charge or other restriction and, if it

does, it shall also order that other assets of the company or the proceeds of the sale or disposition be subject to a
security, charge or other restriction in favour of the creditor whose security, charge or other restriction is to be affected
by the order.

(7) The court may grant the authorization only if the court is satisfied that the company can and will make the payments
that would have been required under paragraphs 6(4)(a) and (5)(a) if the court had sanctioned the compromise or
arrangement.

2005, c. 47,s. 131; 2007, c. 36, s. 78.
(added underlining)

48  The elements which can be found in Section 36 CCAA are, first of all, not limitative and secondly they need not to be
all fulfilled in order to grant or not grant an order under this section.

49  The Court has to look at the transaction as a whole and essentially decide whether or not the sale is appropriate, fair and
reasonable. In other words, the Court could grant the process for reasons others than those mentioned in Section 36 CCAA or
refuse to grant it for reasons which are not mentioned in Section 36 CCAA.

50  Nevertheless, I was given two authorities as to what should guide the Court in similar circumstances, I refer firstly to
the comments of Madame Justice Sarah Peppall in Canwest Publishing Inc./Publications Canwest Inc., Re, 2010 CarswellOnt
3509 (Ont. S.C.J. [Commercial List]), and she writes at paragraph 13:

The proposed disposition of assets meets the Section 36 CCAA criteria and those set forth in the Royal Bank v. Soundair
Corp. decision. Indeed, to a large degree, the criteria overlap. The process was reasonable as the Monitor was content with
it (and this is the case here). Sufficient efforts were made to attract the best possible bid (this was done here through the
process, I don't have to review this in detail); the SISP was widely publicized (I am given to understand that, in this present
instance, the SISP was publicized enough to generate the interest of many interested bidders and then a smaller group of
Qualified Bidders which ended up in the choice of one « Stalking Horse » bidder); ample time was given to prepare offers;
and there was integrity and no unfairness in the process. The Monitor was intimately involved in supervising the SISP and
also made the Superior Cash Offer recommendation. The Monitor had previously advised the Court that in its opinion, the
Support Transaction was preferable to a bankruptcy (this was all done in the present case.) The logical extension of that
conclusion is that the AHC Transaction is as well (and, of course, understand that the words « preferable to a bankruptcy »
must be added to this last sentence). The effect of the proposed sale on other interested parties is very positive. (It doesn't
mean by saying that, that it is positive upon all the creditors and that no creditor will not suffer from the process but given
the representations made before me, I have to conclude that the proposed sale is the better solution for the creditors taken
as a whole and not taken specifically one by one) Amongst other things, it provides for a going concern outcome and
significant recoveries for both the secured and unsecured creditors.

51 Here, we may have an argument that the sale will not provide significant recoveries for unsecured creditors but the
question which needs to be asked is the following: "Is it absolutely necessary to provide interest for all classes of creditors in
order to approve or to set aside a "Stalking Horse bid process"?

52 In my respectful view, it is not necessary. It is, of course, always better to expect that it will happen but unfortunately,
in any restructuring venture, some creditors do better than others and sometimes, some creditors do very badly. That is quite
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Present: McLachlin C.J. and Gonthier, Iacobucci,
Bastarache, Binnie, Arbour and LeBel JJ.

ON APPEAL FROM THE FEDERAL COURT OF
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seeking judicial review of federal government’s decision
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certain documents — Proper analytical approach to be
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seeks confidentiality order — Whether confidentiality
order should be granted — Federal Court Rules, 1998,
SOR/98-106, r. 151.

Sierra Club is an environmental organization seeking
judicial review of the federal government’s decision to
provide financial assistance to Atomic Energy of Canada
Ltd. (“AECL”), a Crown corporation, for the construction
and sale to China of two CANDU reactors. The reactors
are currently under construction in China, where AECL
is the main contractor and project manager. Sierra Club
maintains that the authorization of financial assistance
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2001 : 6 novembre; 2002 : 26 avril.

Présents : Le juge en chef McLachlin et les juges
Gonthier, lacobucci, Bastarache, Binnie, Arbour et
LeBel.

EN APPEL DE LA COUR D’APPEL FEDERALE

Pratique — Cour fédérale du Canada — Production
de documents confidentiels — Contrdle judiciaire
demandé par un organisme environnemental de la
décision du gouvernement fédéral de donner une aide
financiére & une société d’Etat pour la construction
et la vente de réacteurs nucléaires — Ordonnance de
confidentialité demandée par la société d’Etat pour
certains documents — Analyse applicable a [’exercice
du pouvoir discrétionnaire judiciaire sur une demande
d’ordonnance de confidentialité — Faut-il accorder
I’ordonnance? — Regles de la Cour fédérale (1998),
DORS/98-106, regle 151.

Un organisme environnemental, Sierra Club, demande
le controle judiciaire de la décision du gouvernement
fédéral de fournir une aide financiére a Energie atomique
du Canada Ltée (« EACL »), une société de la Couronne,
pour la construction et la vente a la Chine de deux réac-
teurs CANDU. Les réacteurs sont actuellement en cons-
truction en Chine, oit EACL est I’entrepreneur principal
et le gestionnaire de projet. Sierra Club soutient que
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demands as much. Similarly, courts have an interest
in having all relevant evidence before them in order
to ensure that justice is done.

Thus, the interests which would be promoted by
a confidentiality order are the preservation of com-
mercial and contractual relations, as well as the right
of civil litigants to a fair trial. Related to the latter
are the public and judicial interests in seeking the
truth and achieving a just result in civil proceed-
ings.

In opposition to the confidentiality order lies the
fundamental principle of open and accessible court
proceedings. This principle is inextricably tied to
freedom of expression enshrined in s. 2(b) of the
Charter: New Brunswick, supra, at para. 23. The
importance of public and media access to the courts
cannot be understated, as this access is the method
by which the judicial process is scrutinized and crit-
icized. Because it is essential to the administration
of justice that justice is done and is seen to be done,
such public scrutiny is fundamental. The open court
principle has been described as “the very soul of jus-
tice”, guaranteeing that justice is administered in a
non-arbitrary manner: New Brunswick, at para. 22.

(3) Adapting the Dagenais Test to the Rights
and Interests of the Parties

Applying the rights and interests engaged in
this case to the analytical framework of Dagenais
and subsequent cases discussed above, the test for
whether a confidentiality order ought to be granted in
a case such as this one should be framed as follows:

A confidentiality order under Rule 151 should only
be granted when:

(a) such an order is necessary in order to prevent a
serious risk to an important interest, including a
commercial interest, in the context of litigation
because reasonably alternative measures will
not prevent the risk; and

général est que tout litige porté devant les tribunaux
doit étre tranché selon la norme du proces équitable.
La légitimité du processus judiciaire n’exige pas
moins. De méme, les tribunaux ont intérét a ce que
toutes les preuves pertinentes leur soient présentées
pour veiller a ce que justice soit faite.

Ainsi, les intéréts que favoriserait I’ordonnance
de confidentialité seraient le maintien de relations
commerciales et contractuelles, de méme que le
droit des justiciables civils a un proces équitable.
Est lié a ce dernier droit I'intérét du public et du
judiciaire dans la recherche de la vérité et la solution
juste des litiges civils.

Milite contre 1’ordonnance de confidentialité
le principe fondamental de la publicité des débats
judiciaires. Ce principe est inextricablement li€ a la
liberté d’expression constitutionnalisée a 1’al. 2b)
de la Charte : Nouveau-Brunswick, précité, par. 23.
L’importance de I’acces du public et des médias aux
tribunaux ne peut étre sous-estimée puisque 1’acces
est le moyen grice auquel le processus judiciaire
est soumis a I’examen et a la critique. Comme il est
essentiel a I’administration de la justice que justice
soit faite et soit percue comme 1’étant, cet examen
public est fondamental. Le principe de la publicité
des procédures judiciaires a été décrit comme le
« souffle méme de la justice », la garantie de I’ab-
sence d’arbitraire dans 1’administration de la jus-
tice : Nouveau-Brunswick, par. 22.

(3) Adaptation de I’analyse de Dagenais aux
droits et intéréts des parties

Pour appliquer aux droits et intéréts en jeu en I’es-
pece I’analyse de Dagenais et des arréts subséquents
précités, il convient d’énoncer de la facon suivante
les conditions applicables a une ordonnance de con-
fidentialité dans un cas comme I’espece :

Une ordonnance de confidentialité en vertu de la
regle 151 ne doit étre rendue que si :

a) elle est nécessaire pour écarter un risque
sérieux pour un intérét important, y compris un
intérét commercial, dans le contexte d’un litige,
en I’absence d’autres options raisonnables pour
écarter ce risque;
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(b) the salutary effects of the confidentiality
order, including the effects on the right of civil
litigants to a fair trial, outweigh its deleterious
effects, including the effects on the right to free
expression, which in this context includes the
public interest in open and accessible court
proceedings.

As in Mentuck, 1 would add that three important
elements are subsumed under the first branch of this
test. First, the risk in question must be real and sub-
stantial, in that the risk is well grounded in the evi-
dence, and poses a serious threat to the commercial
interest in question.

3

In addition, the phrase “important commercial
interest” is in need of some clarification. In order to
qualify as an “important commercial interest”, the
interest in question cannot merely be specific to the
party requesting the order; the interest must be one
which can be expressed in terms of a public interest
in confidentiality. For example, a private company
could not argue simply that the existence of a par-
ticular contract should not be made public because
to do so would cause the company to lose business,
thus harming its commercial interests. However, if,
as in this case, exposure of information would cause
a breach of a confidentiality agreement, then the
commercial interest affected can be characterized
more broadly as the general commercial interest of
preserving confidential information. Simply put, if
there is no general principle at stake, there can be no
“important commercial interest” for the purposes of
this test. Or, in the words of Binnie J. in F.N. (Re),
[2000] 1 S.C.R. 880, 2000 SCC 35, at para. 10, the
open court rule only yields “where the public inter-
est in confidentiality outweighs the public interest in
openness” (emphasis added).

In addition to the above requirement, courts
must be cautious in determining what constitutes
an “important commercial interest”. It must be
remembered that a confidentiality order involves an
infringement on freedom of expression. Although
the balancing of the commercial interest with free-
dom of expression takes place under the second

b) ses effets bénéfiques, y compris ses effets sur
le droit des justiciables civils a un proces équi-
table, I’emportent sur ses effets préjudiciables,
y compris ses effets sur la liberté d’expression
qui, dans ce contexte, comprend 1’intérét du
public dans la publicité des débats judiciaires.

Comme dans Mentuck, j’ ajouterais que trois élé-
ments importants sont subsumés sous le premier
volet de I’analyse. En premier lieu, le risque en
cause doit étre réel et important, en ce qu’il est bien
étay€ par la preuve et menace gravement 1’intérét
commercial en question.

De plus, I’expression « intérét commercial
important » exige une clarification. Pour étre qua-
lifié d’« intérét commercial important », I’intérét en
question ne doit pas se rapporter uniquement et spé-
cifiquement a la partie qui demande 1’ordonnance
de confidentialité; il doit s’agir d’un intérét qui peut
se définir en termes d’intérét public a la confidenti-
alité. Par exemple, une entreprise privée ne pourrait
simplement prétendre que I’existence d’un contrat
donné ne devrait pas étre divulguée parce que cela
lui ferait perdre des occasions d’affaires, et que cela
nuirait a ses intéréts commerciaux. Si toutefois,
comme en I’espece, la divulgation de renseigne-
ments doit entrainer un manquement a une entente
de non-divulgation, on peut alors parler plus large-
ment de I’intérét commercial général dans la protec-
tion des renseignements confidentiels. Simplement,
si aucun principe général n’entre en jeu, il ne peut
y avoir d’« intérét commercial important » pour les
besoins de 1’analyse. Ou, pour citer le juge Binnie
dans FN. (Re), [2000] 1 R.C.S. 880, 2000 CSC 35,
par. 10, la regle de la publicité des débats judiciai-
res ne cede le pas que « dans les cas ou le droit du
public a la confidentialité I’emporte sur le droit du
public a I’accessibilité » (je souligne).

Outre I’exigence susmentionnée, les tribunaux
doivent déterminer avec prudence ce qui constitue
un « intérét commercial important ». Il faut rap-
peler qu’une ordonnance de confidentialité impli-
que une atteinte a la liberté d’expression. Méme
si la pondération de I'intérét commercial et de la
liberté d’expression intervient a la deuxieme étape
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dignity dimension of their privacy is at “serious risk”.
For the purposes of the test for discretionary limits
on court openness, this requires the applicant to show
that the information in the court file is sufficiently
sensitive such that it can be said to strike at the bio-
graphical core of the individual and, in the broader
circumstances, that there is a serious risk that, with-
out an exceptional order, the affected individual will
suffer an affront to their dignity.

[36] In the present case, the information in the
court files was not of this highly sensitive character
that it could be said to strike at the core identity
of the affected persons; the Trustees have failed to
show how the lifting of the sealing orders engages
the dignity of the affected individuals. I am therefore
not convinced that the intrusion on their privacy
raises a serious risk to an important public interest as
required by Sierra Club. Moreover, as I shall endeav-
our to explain, there was no serious risk of physical
harm to the affected individuals by lifting the sealing
orders. Accordingly, this is not an appropriate case in
which to make sealing orders, or any order limiting
access to these court files. In the circumstances, the
admissibility of the Toronto Star’s new evidence is
moot. I propose to dismiss the appeal.

A. The Test for Discretionary Limits on Court
Openness

[37] Court proceedings are presumptively open
to the public (Maclintyre, at p. 189; A.B. v. Bragg
Communications Inc.,2012 SCC 46, [2012] 2 S.C.R.
567, at para. 11).

[38] The test for discretionary limits on presump-
tive court openness has been expressed as a two-step
inquiry involving the necessity and proportionality
of the proposed order (Sierra Club, at para. 53).
Upon examination, however, this test rests upon three
core prerequisites that a person seeking such a limit
must show. Recasting the test around these three

qu’il y a un « risque sérieux » pour cette dimension
de sa vie privée liée a sa dignité. Pour 1’application
du test des limites discrétionnaires a la publicité des
débats judiciaire, le demandeur doit donc démontrer
que les renseignements contenus dans le dossier
judiciaire sont suffisamment sensibles pour que 1’on
puisse dire qu’ils touchent au coeur méme des ren-
seignements biographiques de la personne et, dans
un contexte plus large, qu’il existe un risque sérieux
d’atteinte a la dignité de la personne concernée si une
ordonnance exceptionnelle n’est pas rendue.

[36] EnTl’espece, les renseignements contenus dans
les dossiers judiciaires ne revétent pas ce caractere
si sensible qu’on pourrait dire qu’ils touchent a
I’identité fondamentale des personnes concernées;
les fiduciaires n’ont pas démontré en quoi la levée
des ordonnances de mise sous scellés met en jeu la
dignité des personnes touchées. Je ne suis donc pas
convaincu que I’atteinte a leur vie privée souleve
un risque sérieux pour un intérét public important,
comme I’exige Sierra Club. De plus, comme je ten-
terai de I’expliquer, il n’y avait pas de risque sérieux
que les personnes visées subissent un préjudice phy-
sique en raison de la levée des ordonnances de mise
sous scellés. Par conséquent, la présente affaire n’est
pas un cas ou il convient de rendre des ordonnances
de mise sous scellés ni aucune ordonnance limi-
tant I’acces aux dossiers judiciaires en cause. Dans
les circonstances, la question de I’admissibilité des
nouveaux €léments de preuve du Toronto Star est
théorique. Je suis d’avis de rejeter le pourvoi.

A. Letest des limites discrétionnaires a la publicité
des débats judiciaires

[37] Les procédures judiciaires sont présumées
accessibles au public (Maclntyre, p. 189; A.B. c.
Bragg Communications Inc., 2012 CSC 46, [2012]
2R.C.S. 567, par. 11).

[38] Le test des limites discrétionnaires a la pu-
blicité présumée des débats judiciaires a été décrit
comme une analyse en deux étapes, soit 1’étape de
la nécessité et celle de la proportionnalité de 1’or-
donnance proposée (Sierra Club, par. 53). Aprés un
examen, cependant, je constate que ce test repose sur
trois conditions préalables fondamentales dont une

2021 SCC 25 (CanLll)
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prerequisites, without altering its essence, helps to
clarify the burden on an applicant seeking an excep-
tion to the open court principle. In order to succeed,
the person asking a court to exercise discretion in
a way that limits the open court presumption must
establish that:

(1) court openness poses a serious risk to an impor-
tant public interest;

(2) the order sought is necessary to prevent this
serious risk to the identified interest because
reasonably alternative measures will not prevent
this risk; and,

(3) as a matter of proportionality, the benefits of the
order outweigh its negative effects.

Only where all three of these prerequisites have been
met can a discretionary limit on openness — for
example, a sealing order, a publication ban, an order
excluding the public from a hearing, or a redaction
order — properly be ordered. This test applies to
all discretionary limits on court openness, subject
only to valid legislative enactments (Zoronto Star
Newspapers Ltd. v. Ontario, 2005 SCC 41, [2005] 2
S.C.R. 188, at paras. 7 and 22).

[39] The discretion is structured and controlled in
this way to protect the open court principle, which
is understood to be constitutionalized under the right
to freedom of expression at s. 2(b) of the Charter
(New Brunswick, at para. 23). Sustained by freedom
of expression, the open court principle is one of
the foundations of a free press given that access to
courts is fundamental to newsgathering. This Court
has often highlighted the importance of open judi-
cial proceedings to maintaining the independence
and impartiality of the courts, public confidence
and understanding of their work and ultimately the
legitimacy of the process (see, e.g., Vancouver Sun,

personne cherchant a faire établir une telle limite
doit démontrer le respect. La reformulation du test
autour de ces trois conditions préalables, sans en
modifier I’essence, aide a clarifier le fardeau auquel
doit satisfaire la personne qui sollicite une exception
au principe de la publicité des débats judiciaires.
Pour obtenir gain de cause, la personne qui demande
au tribunal d’exercer son pouvoir discrétionnaire
de fagon a limiter la présomption de publicité doit
établir que :

(1) lapublicité des débats judiciaires pose un risque
sérieux pour un intérét public important;

(2) I’ordonnance sollicitée est nécessaire pour
écarter ce risque sérieux pour 1’intérét mis en
évidence, car d’autres mesures raisonnables ne
permettront pas d’écarter ce risque; et

(3) du point de vue de la proportionnalité, les avan-
tages de I’ordonnance 1’emportent sur ses effets
négatifs.

Ce n’est que lorsque ces trois conditions préalables
sont remplies qu’une ordonnance discrétionnaire
ayant pour effet de limiter la publicité des débats
judiciaires — par exemple une ordonnance de mise
sous scellés, une interdiction de publication, une
ordonnance excluant le public d’une audience ou
une ordonnance de caviardage — pourra diment étre
rendue. Ce test s’applique a toutes les limites discré-
tionnaires a la publicité des débats judiciaires, sous
réserve uniquement d’une loi valide (Toronto Star
Newspapers Ltd. c. Ontario, 2005 CSC 41, [2005] 2
R.C.S. 188, par. 7 et 22).

[39] Le pouvoir discrétionnaire est ainsi structuré
et contr0lé de maniere a protéger le principe de la
publicité des débats judiciaires, qui est considéré
comme étant constitutionnalisé€ sous le régime du
droit a la liberté d’expression garanti par I’al. 2b) de
la Charte (Nouveau-Brunswick, par. 23). Reposant
sur la liberté d’expression, le principe de la publi-
cité des débats judiciaires est I’'un des fondements
de la liberté de la presse étant donné que I’acces
aux tribunaux est un élément essentiel de la collecte
d’information. Notre Cour a souvent souligné I’'im-
portance de la publicité pour maintenir 1’indépen-
dance et I’impartialité des tribunaux, la confiance du

2021 SCC 25 (CanLll)
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