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Consolidated Court File No. 31-2734090

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE BANKRUPTCY AND INSOLVENCY ACT,
R.S.C. 1985, c. B-3, AS AMENDED

AND IN THE MATTER OF THE NOTICES OF INTENTION
TO MAKE A PROPOSAL OF
YG LIMITED PARTNERSHIP AND YSL RESIDENCES INC.

AFFIDAVIT OF MARIA ATHANASOULIS
Sworn May 5, 2023

I, Maria Athanasoulis, of the City of Toronto, in the Province of Ontario, make oath and say:

1. | am the former President and Chief Operating Officer of a group of companies that
operated using the brand name Cresford Developments (collectively, “Cresford”), including YG
Limited Partnership and YSL Residences Inc. (together, “YSL”). As such, I have personal

knowledge of the matters deposed to herein.

2. | swear this affidavit in order to provide information to the Proposal Trustee (the
“Trustee”) in support of my claim (the “Claim”) in the above-captioned bankruptcy proposal
proceedings (the “Proposal”). I have reviewed the Trustee’s draft Notice of Disallowance of my
Claim and the Joint Brief to the Trustee filed by the LPs (as defined below), and respond in this

affidavit to various factual inaccuracies and characterizations contained within those documents.

3. The facts stated in this affidavit are based on my direct knowledge, unless I state otherwise.
Where | do not have direct knowledge of the matters set out below, I have stated the source of my

knowledge and believe it to be true.



A My role at Cresford and the Agreement

4. I am providing only a brief overview of my role at Cresford and the agreement that is the
subject of this claim. I provided a more detailed overview of these issues in my testimony at an
arbitration (the “Arbitration”) held before William Horton (the “Arbitrator”) between February
22-25, 2022. The Arbitration determined certain issues regarding the terms of my employment
with Cresford, including finding that YSL and | had entered into an agreement that entitled me to
20% of the profits earned by the 85-storey development project owned by YSL (the “YSL
Project”). | understand that my testimony in the Arbitration is already considered part of the record
before the Trustee and do not re-attach it to this affidavit, but | repeat and adopt those prior

descriptions of my role at Cresford and the background circumstances leading to the agreement.

5. | joined Cresford in 2004 as its Manager, Special Projects. | was quickly promoted to Vice
President of Sales and Marketing in 2005. In 2012, | was promoted again to President, Sales and
Marketing, in which capacity | reported directly to Daniel Casey, the founder and Chief Executive

Officer of Cresford. | was eventually promoted to President and COO of the company in 2018.

6. For most of my time at Cresford, the most significant aspect of my job was spearheading
the company’s sales and marketing efforts in respect of its various condominium projects. Each of

Cresford’s condominium projects were owned by a different corporate entity, including YSL in

the case of the YSL Project.

7. Under my leadership, Cresford regularly reached its sales targets with ease, and enjoyed
record-breaking sales launches. My success in the marketing realm allowed Cresford to eliminate
its reliance on third-party marketing companies, saving the company and its projects millions in
fees. Cresford used to pay sales and marketing consultants a fee of approximately 1.5% of each

sale. These amounts were typically due, in whole or in part, shortly after the sales were made,



rather than on completion of the entire project. On the projected sales for the YSL Project alone, a
third-party marketing company charging 1.5% of sales would have charged YSL $19 million.
Further, Cresford was able to bill for these in-house services and make a profit, which could then

be reinvested elsewhere.

8. Under my leadership, Cresford began to market projects itself. This was a complex process
that I led successfully on several projects, including the YSL Project. Cresford also undertook a
similar initiative to bring its construction management in-house and avoided the cost of external

construction management firms.

9. Cresford charged fees to its projects for its sales and construction management services,
which allowed it to earn fees as the project progressed rather than wait until the end of the project

to earn revenue.

B. My Agreement with Cresford, including YSL

10. My employment at Cresford was governed by an oral agreement with certain Cresford
entities including YSL. Prior to 2014, | was paid $200,000 per annum, plus eligibility for a bonus
and a payment equal to 0.15% of Cresford’s sales on every project, to market all of Cresford’s

projects and fulfill my other duties.

11. In 2014, Mr. Casey (on behalf of Cresford) and | came to an agreement to reward and
incentivize my continued contributions to Cresford and its various development projects. The
terms of this agreement were never reduced to writing and were the subject of the Arbitration. In

the Arbitration, the Arbitrator found:

@ The agreement was with the owner of each Cresford project, in this case, YSL,;
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(b) The agreement began in 2014, and automatically applied to each Cresford project

that began after that date (including the YSL Project);

(© Initially, the agreement was calculated based on 10% of a project’s profits, but this

was subsequently increased to 20%, including for the YSL Project;

(d) Profits are usually (but not always) earned at the end of a project;

(e My entitlement to profits was not conditional on being employed by Cresford when

the profits were earned.

12. | have, for convenience, called these terms the Profit Share Agreement, but they were

actually a critical part of my employment agreement with Cresford.

13. Mr. Casey and | agreed that profits would be calculated as project revenues less project
expenses, consistent with Cresford’s pro formas maintained for each project. The pro forma on a
project was an evolving document that began with a series of assumptions about what costs and
revenues would be. As the project progressed, and actual costs were incurred or revenues earned,

the pro forma would be updated to include actual information.

14. In the years following the creation of the Profit Share Agreement, my responsibilities at
Cresford continued to grow until I managed the majority of Cresford’s day-to-day operations. In
addition to controlling Cresford’s sales and marketing efforts, I was generally responsible for
executing Cresford’s projects successfully, including customer service and property management,

supervising construction of Cresford’s projects, and managing its relationships with trades.
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C. I did not have an equity interest in YSL, or any other Cresford company

15. During my time at Cresford, | was an employee. | did not own an equity interest in the YSL

Project or any other Cresford entity. The equity in YSL was owned by:

@ Certain third-party limited partners, who held Class “A” Units ( the “LPs”);

(b) Cresford Yonge LP, which held Class “B” Units (“Cresford LP”).

16.  To be clear, | did not have any interest in Cresford LP. | also did not have any agreement
with the LPs. Mr. Casey agreed that | would have an agreement with the owner of each project, in

this case YSL.

17.  As far as | know, no one involved with Cresford has ever alleged that | held shares or
limited partnership units in YSL. Cresford operated informally, but the fact that | never received
limited partnership units was not an oversight. | was never supposed to receive any shares or
limited partnership agreements. | was an employee who had a contract with YSL and that contract

is the basis of my current claim.

D. The YSL Project and Financing Efforts

18.  YSL was established in 2016, as a joint venture between Cresford and the British Colubia
Investment Management Corporation (“BcIMC”). It was captured within the scope of the Profit
Share Agreement, since the Profit Share Agreement covered all of Cresford’s projects. To be
clear, the LPs were not involved in YSL when it was incorporated or when it became bound by

the Profit Share Agreement.

19.  The YSL Project was initially to be comprised of two towers: an apartment building to be

owned by BcIMC; and, a condominium building to be built and sold by Cresford. YSL was,
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however, unable to get approval for its original plan and decided to pursue a single-tower
condominium. BcIMC did not want to participate in this modified project with a single tower, and
accordingly sought to sell its interest in YSL. When Cresford purchased BcIMC’s interest in 2017,
the valuation of the YSL Project used for the purchase was $207.6 million. This was despite the

original purchase price of $157.5M.

20. The YSL Project was Cresford’s “crown jewel”. It was Cresford’s largest project and
required an equity investment of approximately $75 million. To raise capital for the YSL Project,
Mr. Casey decided to solicit outside investment from limited partners to fund the buyout of

BcIMC’s interest.

21. In my various roles leading sales and marketing for Cresford, | had cultivated relationships
with a number of investors who bought condominium units in Cresford projects, as well as the real
estate agents that represented those investors. Mr. Casey was aware of these relationships and
requested that | reach out to my contacts to see if any of them might be interested in investing in

the YSL Project.

22. | proceeded to reach out to potential investors and real estate agents who were familiar with
Cresford. Among the investors and real estate agents | contacted were Paul Lam, Yuan (Michael)

Chen, and Lue (Eric) Li (collectively, the “LP Affiants™).

23. | knew each of the LP Affiants in the context of our mutual business in the real estate and
development industry. I met both Mr. Li and Mr. Chen in 2015, at separate industry conferences,

and would occasionally connect with them socially and at various industry events.
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24, My relationship with Mr. Lam was longer, and | considered him a friend. Mr. Lam had a
long relationship with Cresford, having been involved in the purchase of many units in many

Cresford projects in his capacity as a real estate agent.

25. Based on my interactions with the LP Affiants and the context in which we met, |
understood each of them to be sophisticated and experienced participants in the real estate industry.
| further understood that the LPs were themselves sophisticated and experienced real estate
investors. Most or all of the LPs had purchased units in other Cresford projects before investing in

YSL.

26.  When | informed the LP Affiants about the investment opportunity offered by the YSL
Project, each of them expressed interest and enthusiasm. After our initial conversations, the LP
Affiants facilitated discussions with others whom they thought might also be interested in
investing. | also understood that these clients with whom the LP Affiants were dealing were
wealthy and sophisticated investors who were able to properly evaluate whether their investment

in YSL met their objectives.

27.  Collectively with the LP Affiants, these investors ultimately purchased the Class “A” Units

in the YSL Project and became the LPs.

E. Meetings with the LPs

28.  Intheir materials, the LP Affiants have described me as the “face” of Cresford. I agree that
| introduced the LP Affiants to the YSL Project and participated in meetings about potential

investments.

29. However, it was clear to all involved that Mr. Casey, and not me, was the sole principal of

Cresford. Mr. Casey set the terms of the LPs’ investment, and Mr. Casey personally guaranteed
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that investment. When | communicated with the LP Affiants about the possibility of investing in
YSL, | was communicating the terms set by Mr. Casey as | understood them. My meetings with
the LP Affiants occurred in my capacity as Cresford’s President of Sales & Marketing, and my
role was accordingly limited to providing an overview of the YSL Project and my perspective on

its expected sales performance.

30.  Over the period from January to August 2017, | met with the LP Affiants about the YSL
Project, including the meetings referenced in the LP Affiants’ affidavits with Mr. Li at Second
Cup and at the Cresford office; with Mr. Chen at the Cresford office; and with Mr. Lam and his

existing clients where I introduced them to Mr. Casey.

31.  Beyond these discussions, I also introduced the LPs to Mr. Casey and Cresford’s then-VP
of Accounting, Howard Ng. It was Mr. Casey and Mr. Ng who were primarily responsible for
directing and drafting the terms of the LPs’ investments and the preparation of the Limited
Partnership Agreement (“LPA”), Subscription Agreement Form, Power of Attorney and

Acknowledgement (“Subscription”), or other documents attached to the LP Affiants’ affidavits.

F. The Investor Presentation

32.  The Cresford Group put together a slide-deck presentation that summarized, at a high level,
the investment opportunity in the YSL Project (the “Investor Presentation”). At my meetings
with the LPs, | would sometimes use the Investor Presentation as a discussion prompt and

summarize orally the same information contained within it.

33.  The Investor Presentation emphasized Mr. Casey’s role as the sole owner and directing
mind of the Cresford Group. It touted his “leadership” and “vast business experience.” My name

did not appear anywhere in the Investor Presentation.
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34.  One of the slides provided an “Overview of Investment” and explained that Cresford was
projecting that “the investor will receive its invested capital along with an investment return of

100% of the invested capital”. I echoed that message in my discussions with the LPs.

35.  Another slide provided a Pro Forma Income Statement for the YSL Project, which outlined
several categories of project costs but did not go into detail about them. The LPs did not ask me
for details of any of its contractual arrangements, its employee compensation arrangements, or

anyone else who might be entitled to payment by YSL.

G. No representation that the “Cresford Group” would not be paid

36. At paragraph 8 of his affidavit, Mr. Li claims that he was assured that the LPs would be
paid in full before the “Cresford Group” would receive any “return”. As described below, Cresford
LP agreed that it would not receive any return on its investment before the LPs received their
return. This was described in the Investor Presentation and set out in the LP Agreement. The

relevant terms of the LPA are summarized at paragraph 14 of Mr. Li’s affidavit.

37. But to the extent that Mr. Li is suggesting that | (or anyone) told him that no member of

the “Cresford Group” would receive any funds before the LPs were paid in full, he is not correct.

() The waterfall in the Investor Presentation and LP Agreement

38.  Another of the slides in the Investor Presentation described the distribution of profits at the

conclusion of the YSL Project (the “Waterfall”) as follows:

Revenue proceeds (after payment of project expenses) will be
distributed at the end of the project in the following priority:

> First, repayment of all external lenders;
> Second, return of invested capital to the investor;
> Third, distribution of the agreed upon return on investment to the
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investor; and
> Fourth, distribution to Cresford.

39.  The Waterfall provided by the Investor Presentation was intended to be a simplification of
the terms of the draft Subscription which was also — either concurrently or shortly thereafter —
provided to the LPs. Whenever | described the Waterfall, | informed the LPs that they would be
investing in a class of units that would receive distributions in the amount of their investment and

return from the YSL Project ahead of another class of units held by Cresford LP.

40. My explanation was consistent with the Subscription, which did not separate the

distribution between “Investors” and “Cresford”, but rather between Class “A” unit holders (which

were held by the LPs) and Class “B” unit holders (which were held by Cresford LP).

41.  The Investor Presentation and the LP Agreement are, as far as | know, consistent. They
both grant the LPs priority over Cresford LP. However, neither the Investor Presentation nor the

LP Agreement, as far as [ know, prohibit payments to the “Cresford Group” as Mr. Li defines it.

(i) Cresford paid itself significant sums from the YSL Project

42. 1 want to make two points clear in response to Mr. Li’s affidavit. | did not say that no
Cresford entity would or could ever be paid any amount in connection with the YSL Project before
the LPs were repaid in full. Any such representation would have been inconsistent with both the

LP Agreement and Cresford’s business model.

43.  During Cresford’s meetings with the LPs, we described Cresford’s business including the
integrated nature of that business. This was a selling feature: Cresford’s in-house resources
allowed it to ensure that its quality standards were met. This was part of the value proposition that

Cresford offered. As the Investor Presentation emphasized, one of the selling points of investing
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with Cresford was its integrated approach to development, including its “ability to control its own

construction management” and its “winning sales formula.”

44.  Members of the “Cresford Group” received fees from the YSL Project throughout the
course of the Project. In fact, the LP Agreement at section 3.4 specifically contemplates payments
to entities within the “Cresford Group”, as that term is defined in Mr. Li’s affidavit, as each of

them was owned and controlled by Mr. Casey.

45, During the course of the project, YSL made very significant payments to members of the
Cresford Group. The LPs are fully aware of these payments, based on the material produced by

YSL in the course of its bankruptcy proceeding. These fees include:

@) Marketing fees totaling $11.6 million;

(b) Construction management fees totaling $2.89 million;

(©) Payments to various Cresford employees.

These fees are reflected on the general ledgers maintained by Cresford, which are being submitted

within the Brief of Evidence supporting my submissions.

46. In addition to these payments, which appear to relate to services rendered by Cresford,
YSL made a number of intercompany advances to other Cresford entities. The purpose and
legitimacy of these payments are uncertain. These payments are also shown on Cresford’s general

ledger and bank statements.

47.  The LPs do not appear to take issue with any of these payments and have not taken any

steps to address any of them. The LPs only seem to object to payments to me.
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H. No misrepresentation to the LPs

48. In their submissions, the LPs accuse me of making misrepresentations to them about the
Agreement. As I understand it, the LPs’ complaint is that I should have told them about the
Agreement. | did not tell the LPs the terms of my Agreement, because | did not at that time have

any idea that it might one day be relevant to them.

49, I have no legal training. In fact, I do not hold any post-secondary degree. | gained some
familiarity with legal and accounting issues during my time at Cresford, but this was never a key
part of my job. I could never have known that events would unfold as they ultimately did, and that

I would wind up in conflict with the LPs for a limited pool of money after YSL’s insolvency.

50. First, I never expected that Mr. Casey would terminate me. | intended to stay with Cresford
until long after the YSL Project was completed. | thought that Mr. Casey shared this intention,

because he often told me that he wanted me to take over the Cresford Group;

51.  Second, | always believed that YSL would act in the best interest of its stakeholders to
maximize the value of the YSL Project. | believed that | would remain at YSL, and have the ability
to ensure that it worked to maximize the value of the YSL Project. As importantly, | trusted Mr.

Casey to act in the interest of the YSL Project.

52.  When I was terminated, the YSL Project was worth far more than Cresford had invested in
it. It could have been sold at a price that would have allowed the LPs to earn their full return and

for me to earn a substantial amount on account of the Profit Share Agreement.

. My termination from Cresford

53. For a period of time after the LPs’ investment, things proceeded extremely well with the

YSL Project. It was well capitalized and budgeted and did not suffer from cost issues. It had a
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record launch, achieving the highest price per square foot that had ever been achieved in the

neighbourhood, and pre-sold more than $650 million in condominiums under my oversight.

54.  However, | began to discover certain concerns with the financial management of Cresford’s
various project companies over the course of 2019. | raised these concerns with Mr. Casey in the
summer and culminating in December of 2019. In response, he took a series of actions to strip me

of my responsibilities and made my ability to continue working at Cresford impossible.

55.  Accordingly, on January 21, 2020, | commenced a lawsuit against Cresford, YSL, and Mr.
Casey, among other defendants, relating to the breach of my Profit Sharing Agreement and

wrongful termination.

J. YSL’s Bankruptcy Proposal

56.  The other Cresford projects, aside from YSL, suffered from substantial cost overruns and

cash shortfalls. They all were the subject of insolvency proceedings in the spring of 2020.

57.  YSL was different. As mentioned, the YSL Project was Cresford’s most successful and
profitable project. YSL did not face insolvency in the spring of 2020. YSL had secured a
construction financing facility for more than $600 million, but the construction lender (Otera)
terminated the loan. | understand that Otera terminated the loan because YSL breached its
obligations by borrowing funds without Otera’s consent. Despite my requests, Cresford has not

produced any documents relating to this issue.

58. YSL therefore had to either secure alternative financing or sell the YSL Project. During the
2020-2021 period, PJD Properties Inc. (with my involvement) tried to negotiate a purchase of the
YSL Project with external investment. Our intention was to purchase the YSL Project for its true

value and to pay its various stakeholders everything they were entitled to. It ultimately became



20

clear, however, that Mr. Casey had no intention of selling to any ownership group that | was
involved in, and that he was making ongoing efforts to enrich himself, which are summarized in

Justice Dunphy’s decision dated June 29, 2021 (the “First Proposal Decision”).

59.  As Justice Dunphy found in his decision dated July 16, 2021, by the time the Proposal
came before the court for the second time on July 16, 2021, unsecured creditors had not been paid
for more than one year and the first mortgagee’s forbearance agreement on the YSL Property had

expired.

60.  In their submissions, the LPs criticize Cresford’s pro formas because, as part of the
Proposal process, a pro forma was submitted by Concord that showed a low value for the YSL
Project. | agree that the Concord pro forma was unreliable, but I do not agree that this has any

effect on the reliability of the pro formas prepared by YSL during my time there.

61.  The pro forma submitted in support of the Proposal, and the related appraisal, were not
reliable documents. By way of example and among other problems, the appraisal and pro forma
assumed that the retail component of the YSL Project would be 60,914 square feet, when the
approved architectural drawings for the project showed that the retail component would be more

than 73,000 square feet.

62. It is exceedingly rare for a developer to willingly reduce the square footage on a project
without good reason, because reductions in square footage will almost always result in a
corresponding reduction to revenue. | have been following the development process, and have not
seen any evidence suggesting that this occurred. My affidavit confirming these issues, sworn June

21, 2021 is attached as Exhibit “A”, omitting exhibits other than H, I, T, U and V. Justice Dunphy
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ultimately concluded in the First Proposal Decision that Concord’s appraisal and pro forma were

not reliable.

K. The Arbitration

63.  The Trustee and I, through my lawyers, initially agreed to arbitrate my Claim in two phases.
The first phase of my Claim was determined in the previously-mentioned Arbitration. The purpose
of the Arbitration was to address whether there was an enforceable Agreement, and what the terms

of it were. A copy of the Arbitration Agreement is attached as Exhibit “B”.

64.  The Trustee has previously reported to the Court that the LPs were aware of the arbitration,
and the purpose of the arbitration. Neither the LPs nor the Proposal Trustee alleged in the

arbitration that the Profit Share Agreement was prohibited by the terms of the LPA.

65.  The Arbitrator found that the Profit Share Agreement was binding and had been breached
by YSL upon my wrongful termination. Pursuant to my Arbitration Agreement with the Trustee,
we were then supposed to proceed to a second phase of the arbitration to determine the value of
my damages, but that procedure has now been replaced with the present determination by the

Trustee.

L. I had no power to influence the YSL Project after | was terminated, but the LPs did

66.  The LPs have challenged my entitlement to be paid anything on account of my Claim. |
am sympathetic to the position that the LPs now find themselves in as a result of Mr. Casey’s
actions, because | too was harmed by them. However, I am not responsible for the LPs’
unsuccessful investments or current situation. The fact that the LPs’ anticipated returns were never
realized lies entirely with Mr. Casey and his depreciation and deception of the value of the YSL

Project, which I was powerless to prevent.
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67.  After | was terminated in December 2019 and until June 2021 (when the Proposal was
filed), I had no meaningful ability to impact how the YSL Project was managed, or who it was
sold to. I sued YSL and the other Cresford companies, but they denied owing me anything. YSL

and Cresford ultimately denied that | had any contract at all.

68. My claim was based on an oral agreement and viva voce evidence was required to assess
the terms of the Agreement. In these circumstances, | had no realistic chance of taking interim

steps to interfere with the management of the YSL Project.

69.  The LPs were not similarly powerless. Following my termination at the end of 2019, the
YSL Project was properly capitalized and did not suffer from the cost overruns that Cresford’s
other projects did. The danger for the LPs, and other YSL stakeholders, was that Mr. Casey could

not be trusted and Mr. Casey remained in control of YSL.

70.  The LPs had the right to receive information about the YSL Project and to replace the

General Partner (and effectively change the control of the Project) in certain circumstances.

71. | was in regular contact with Mr. Lam and the LPs that he represented after my termination,
and | tried to give them advice about how they could protect their interests. | told Mr. Lam
repeatedly that the LPs should not rely on Mr. Casey to protect their interests because Mr. Casey

would prioritize his own interests.

72. Additionally, | alerted the LPs to fact the Mr. Casey had taken out a loan without their
knowledge and a variety of other misconduct, which | described in detail in my lawsuit against
Mr. Casey. The LPs were also aware of findings made against Cresford in its other insolvency
proceedings, including Justice Koehnen’s finding that Cresford kept two sets of books and made

misrepresentations to its lenders.
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73. Despite my warnings, the LPs did not take any steps to appoint a new general partner until
May 2021, more than one year later. By then, it was too late, as described above. The LPs’ lethargic
response to Mr. Casey’s misdeeds allowed him to spend the time between December 2019 (when
| was terminated) and June 2021 (when YSL filed the Proposal) squandering the value of the YSL

Project by pursuing his own interests.

74. Mr. Casey’s efforts to maximize his own slice of the pie ultimately resulted in a much
smaller pie for all other stakeholders — including both LPs and myself. Much of the harm suffered
by the LPs could have been prevented if the LPs had acted swiftly to remove Mr. Casey instead of

trusting him to market the YSL Project and allowing him to dissipate its value.

75.  Another important difference between my position and the LPs’ position is that the LPs
obtained a personal guarantee from Mr. Casey. | did not have any such guarantee. The LPs have
not, as far as | know, taken any steps to enforce the guarantee in the almost two years since the
Proposal was approved and it became clear that they would suffer a loss. Mr. Casey has now filed

a bankruptcy proposal, which is attached as Exhibit “C”.

76. In addition, Justice Dunphy made several damning findings about Mr. Casey and Cresford
in the First Proposal Decision and specifically allowed the LPs to seek remedies in respect of that
conduct. The LPs have not, as far as | know, taken any steps to seek these remedies. Even now,
they state in paragraph 68 of their brief that any funds improperly taken by Cresford from the YSL

Project are my concern and not theirs.
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M. No subordination agreement

77.  The LPs and the Proposal Trustee each assert that it was part of the Agreement that | would
only be paid anything once the LPs had been paid in full. This is not what Mr. Casey and | agreed

to.

78.  Asapreliminary matter, | note that | never entered into any oral or written agreement with
the LPs. I never agreed that I would wait until they had been paid before | would take any payment

for myself. | never agreed to put their interests ahead of my own.

79.  That is not to say that I did not care abou